IN THE OFFICE OF THE STATE EﬁGINEER
OF THE STATE OF NEVADA

IN THE MATTER OF APPLICATION 47477
FILED TO CHANGE THE POINT OF
DIVERSION OF THE PUBLIC WATERS OF
AN UNDERGROUND SOURCE PREVIQUSLY
APPROPRIATED UNDER PERMIT 42678,
WITHIN THE BLACK MOUNTAINS AREA
HYDROGRAPHIC BASIN (215), CLARK
COUNTY, NEVADA.

RULING

#5235

GENERAL
I.
Application 47477 . was filed on December 1, 1983, by Leroy
Meek and Charles Thompson to change the point of diverégon of
0.891 cubic feet per second of underground water preﬁiously
appropriated under Permit 42678. The proposed point of diVérsion
is described as being located within the SE% NE% of Section 28,
T.21S., R.63E., M.D.B.&M. The existing manner and place of use is
for mining purposes within the SE% SEY% of Sectioﬁ :28,
T.21S.,R.63E., M.D.B.&M.' |
II.
Application 47477 was timely protested by the Colorado River
Commission on the following grounds.! |

The Colorado River Commission of Nevada (formerly
the Division of Colorade River Resgources) currently
holds a permitted water right to appropriate water in
the amount of 638 c.f.s. from the Las Vegas Wash. This
right was granted by the State Engineer in Permit No.
29814 on November 28, 1975. Application No. 47477 1is
protested on the grounds it is in direct conflict with
Permit No. 29814 assigned to the Commission. For
additional reasons and grounds of this protest refer to
the letter of transmittal.

1 File Number 47477, official records in the Office of the State Engineer.
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FINDINGS OF FACT

I.

When fonsidering the merits of a protested application and the
contentions brought forth in an associated protest, it is at the
State Engineer’s discretion as to whether or not an administrative
hearing %hould be held to gain a full understanding of the issues
before Him.? The State Engineer finds that there is sufficient
informat%on. available within the records of the Office of the
State Engineer to formulate a ruling in the matter of protested
Application 47477, and that an administrative hearing is not
required.

' II.
Befpre a water right application can be considered for

approval, there must be a reasonable expectation that the water

requested for appropriation will be placed to its intended

beneficial use after the permit has been issued. The approval of a
water right permit is dependent upon several factors, one of which
is the erface management status of the land, which represents the
place of wuse. The issue of land status is critical, when
considerhng the fact that in excess of 80% of the land comprising
the stafe is administered by various agencies of the federal
governme'nt.3

The surface management land status map developed by the
Bureau 6f Land Management for public distribution depicts the
classification of the state’s lands as they relate to their
generaliadministration. This map includes the township, range and
section, cited within Application 47477, as its proposed place of
use and well site. This area when located upon the land

|
classification map lies within a larger area that has bLkeen

? Nevada Revised Statute 533.365(3).
} Bureau of Land Management Surface Land Management Map, State of Nevada
1:500,000, 1990, distributed by the United States Department of the Interior.

\
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withdrawn from public land status.? This withdrawal passed

control Pf the land to the United States Bureau of Reclamation
under Public Law 3512, to provide public land for the Southern
Nevada Water Supply Project. The withdrawal of this land places
additional restrictions, some of which may preclude the locating
of miniﬁg claims and the granting of mineral leases. The
necessity to adhere the rules and regulations associated with this
land clagsification is addressed by a letter from the Bureau of
Reclamation dated August 18, 1997. This letter which is part of
the reco#d of correspondence maintained under Permit 47477, states
that, ”ﬁrior to the installation of a diversion, pipeline, or
mineral material mining operation, the operator would be required
to submiF applications to this office. Assuming the water to be
diverted;is determined to be groundwater, rights-of-use documents
would n%ed to be issued for the water diversion and pipeline on
Reclamation Land~.?! The State Engineer finds if for any reason
the appl&cant is unable to obtain the required federal permits and
licensesl the State Engineer finds that there is no reasonable
expectatﬁon that the water represented under Application 47477
would be placed to its intended beneficial use.
‘ III.

|
By !letter dated, October 13, 1998, the Bureau of Reclamation

verified that the land status of the area in question had remained
unchangéd. This letter also advised the office of the State
Engineeri that the Bureau of Reclamation had not received any
requestg from the applicants, nor from any other individuals, for
the purpose of wusing Reclamation land for the diversion,
transmigsion, or beneficial use of the water on the land
comprisi‘ng the &SEY% NE¥% and the E% SE% of Section 28, T.21S.,
R.63E., M.D.B.&M.! Based upon information provided by the proper

controlling federal agency, the State Engineer finds that the
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applicants have not acquired permission from this agency to access
and develop the project proposed under Application 47477.
Iv.

Typically, a water right permit is granted with a set of
limitatiens, which govern the manner in which water can be
appropri$ted under the permit. 2Any change permits issued from an
existing| permit will inherit its terms and conditions. Permit
42678, which forms the base right permit, recuested for change
under Apblication 47477, was 1issued with the understanding that
its apperal does not extend the permittee the right of ingress
and egregs on the public land, nor does it waive the requirements
that thg permit holder obtain other permits from federal
agencies:.4 The State Engineer finds that a similar set of permit
terms wéuld be issued for any permit derived from Application
47477. ;Therefore the issue of the applicant requiring access to
the rest%icted land comprising the place of use under Application
47477 rehains critical in considering its approval.

‘ CONCLUSIONS

I -
i
The State Engineer has jurisdiction over the parties and the

subject matter of this action and determination.’

|
‘ II.

The State Engineer is prohibited by law from granting an

applicaﬂion that requests a change of an existing water right
|

permit where:®

A. there is no unappropriated water at the proposed source;

B. the proposed use or change conflicts with existing rights;

C. the proposed use or change conflicts with protectible
iﬁterests in existing domestic wells as set forth in NRS §
533.024; or

D. the proposed change threatens to prove detrimental to the
public interest.

‘ File No. 42678, official records of the Office of the State Engineer.
5 NRS chaﬁtter 533.
® NRS § 533/370(3).
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| III.

Appiication 47477 proposes to develop a point of diversion
and placg of use that is currently withdrawn from public use by
the fede#al government. Any development of the subject lands by
the applicants must occur under a set of federal guidelines that
the applicants have failed to meet. This inability to access the
point of!diversion and place of use removes the expectation of a
legal béneficial use of the water occurring under any permit
issued fﬁom Application 47477. Under these circumstances, the
State Enéineer concludes that the approval of a water right permit
for use upon a place of use that the applicants do not control or
gained p¥oper access to would threaten to prove detrimental to the
public interest.

RULING

Application 47477 is hereby denied on the grounds that its

approval, would threaten to prove detrimental to the public

interestk No ruling is made on the merits of the protest.
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Dated this 1st day of
May , 2003.




