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IN THE OFFICE OF 'fHE S'fATE ENGINEER 
OF THE STATE OF NEVADA 

IN '1'HE MATTER OF APPLICATIONS 
58372, 58373, 58444, 58445 AND 
58446 FILED TO APPROPRIATE THE 
WATERS OF AN UNDERGROUND SOURCE 
WITHIN THE AMARGOSA VALLEY 
GROUNDWATER BASIN (230), NYE 
COUNTY, NEVADA. 

) 
) 
) 
) 
) 
) 
) 

GENERAL 

1. 

RULING 

#4548 

.,- -
Application 58372 wa:;; I.fil-ed ion December~~-4" .1~;9.2, "'by ::iAm.:ilrgosa 

Resources, Inc. (ART } ...... to .. appropr iat.e ,,:8 .. 0 "_cubic. 1 f,eet. ·per:~ s:econd 

(cts) of the underground waters of the Amargosa Valley Groundwater 

Basin, Nye County, Nevada, for municipal purposes. The proposed 

place of use is described as being within Clark County as defined 

by NRS § 243.035 through 243.040, inclusive, and the Amargosa 

Desert Groundwater Basin. The proposed point of diversion is 

described as being located within the NWT SEt of section 25, 
1 T.15S., R.49E., M.D.B.&M. 

II . 

Application 58373 was filed on December 4, 1992, by ARI to 

appropriate 8.0 cfs of the underground waters of the Amargosa 

Valley Groundwater Basin, Nye County, Nevada, for municipal 

purpo"ses. The proposed place of use is identical. to that described 

under Application 58372. 

described as being located 

T.15S., R.49E., M.D.B.&M. 2 

The proposed poin-t of diversion 15 , 
within the NEt NEt of section 29, 

III. 

Application 58444 was filed on December 28, 1992, by ARI to 

appropriate 8.0 cfs of the underground waters of the Amargosa 

Valley Groundwater Basin, Nye County, Nevada, for muniCipal 

purposes. The proposed place of use is identical to that described 

1 File No. 58372, official records in the office of the State Engineer. 

2 File No. 58373, official records in the office of the State Engineer. 
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under Applications 58372 and 58373. The proposed point of 

diversion is described as being located within the NWt NEt of 

Section 16, T,15S" R,49E" M,D,B,&M,l 

IV. 
Application 58445 was filed on December 28, 1992, by ARI to 

appropriate 8.0 cis. of ,the, underground waters of the. Amargosa 

Desert Groundwater !i,Bas'lm I ''';,Nye-I·F€ounty ,l:,uNe.vada',ljtj for. :~pmunibipal 

purposes. The prop0sed('~manne'r~'f'ofp:'us'e~~~i6 ',ddentrica1. 'b0~arthat 

described under Applica'ti!onSl 583:7-:2', q8373',and)i584-!1,4:.: ~The,;,pr0posed 

point of diversion is. ·described, as being .. located;'within ·the :SE.t NEt 

of Section 15, T.15S., R.49E., M.D.B.&M. 4 

V. 

Application 58446 was filed on December 28, 1992, by ARI to 

appropriate 8.0 c.f.s. of the under.ground waters of the Amargosa 

Desert Groundwater Basin, Nye County, Nevada, for municipal 
purposes. The proposed place of use is identical to that described 

under Applications 58372, 58373, 58444 and 58445, The proposed 

point of diversion is described as being located within the swt SEt 
. 5 

of Section 36, T.15S., R.49E., M.D.B.&M. 

VI. 

Applications 58372, 58373, 58444, 58445 and 58446 request a 

diversion rate totaling 40 cfs uith a total appropriation of 25,000 
acre-feet per year for municipal 'use ~ These applications seek to 
appropriate water from water rights which according to Amargosa 
Resources, Inc. have been forfeited due to non-use. 1-5 

VII. 

All of the subject applications seek to appropriate water from 
points of diversion which are located upon land currently 

l File NO. 58444, official records in the office of the State Engineer. 

File No. 58445, official records in the office of the State Engineer. 

5 File No. 58446, off icial records in the office of the State Engineer. 
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controlled by the Federal Government, more specifically, the united 
States Department of the Interior, Bureau of Land Management. 

VIII . 

Nevada Revised Statute Chapter § 533.363(1) requires the State 

Engineer to notify the County Commissioners if water for which a 

permit is requested ,is to be useq in a county other than the county 

in which it is to be' appropriitated. , On~ ApJr,j.l- ,,8-:;!:-:-1.99.,3, the· s:.tate 

Engineer so notified- the,:Nye County 'and. Clark ,:coun·t;yn8ommiss,ibm:ers. 

Both Boards of county Commissic)ners notified,' the State'- Engineer of 

their recommendation ·that ARI-'II:;,.·a:p.plica,tions be .• denied ):. , 'J!'. 

IX. 
All of the subject applications were timely protested. In all 

there were twenty protests filed in the office of the State 

Engineer .1-l 

FINDI~GS OF FACT 

I. 

Applications 58372, 58373, 58444, 58445 and 58446 were filed 

during December 1992 to appropriate 25,000 acre-feet annually of 

underground water for municipal purposes wi thin a place of use 

which was described in general terms as the Amargosa Valley 

Groundwater Basin and Clark Cou:nty. During 1993 ARI made proposals 

to the Southern Nevada Water Authority to sell water and water 

rights for use in the Las vegas Basin. 6 The State Engineer finds 

that the Clark county Commission voted in the summer of 1993 to 

reject any plans for taking any water which might be developed by 

ARlo! 

Ii On November 4 and 5, 1993, SOUthern Nevada Water Authority and the 
Colorado River commission held a water summit at which ARI among others presented 
proposals for bringing additional water to the Las Vegas area. Briefing Papers 
for Water summit Proposals at p. 6, official records in the office of the State 
Engineer. 

1 Minutes from meeting of the Clark COUnty Board of COunty Collillissioners I 
July 20, 1993, pp. 104-105. 
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II. 

On July 28, 1994, the applicant filed Applications 60272, 

60273, 60274, 60275 and 60276 in the office of the State Engineer 

which requested to change the manner of use and the place of use of 
ARI's previous Applications 58372, 58373, 58444, 58445 and 58446 
from municipal use within .. ClcLrk county and the .Amargosa . Valley 

Groundwater Basin tOrfwi-ldl"ilfe.l purpOS'8S twi'th:tn ~_tth'e. Ama\r,gos'ac,iViitlley 

Groundwater Basin. 8 "Thel State- Engineer £±n'ds:'it.nat 1-1lhe .rappll!cant' s 

request to change the,'dmanner, oft use ahd place'. o.f~ usee o.fwtrheir 

previous applications "ihdicat~ld tha-v ARt 'had" forsaken ,anY~':plans 

which were contemplated for developing the water for municipal 

purposes in the Amargosa valley Groundwater Basin or clark County 

under Applications 58372, 58373, 58444, 58445 and 58446. 

III. 

Information contained within the records of the State 
Engineer I s office indicates thclt under the change applications ARI e was making a proposal which would have transferred any water rights 

granted under the change applications to the Federal Government for 
protection of the endangered and indigenous species in the Ash 

Meadows discharge area. 9 The ~roposal was to leave the water in 
the ground to take its natural eourse, wherever that might be. The 
State Engineer finds that the applicant's specif ic purposes for the 
request to change the manner of use and the place of use of their 
previous applications was the eventual sale or transfer of these 
rights to a second party for "wildlife" purposes. The State 
Engineer further finds that to leave the water in its natural state 
in the ground does not constitute an appropriation for a beneficial 

use under Nevada law. 

• 
8 File Nos. 60272, 60273, 60274, 60275 and 60276, official records in the 

office of the State Engineer. 

9 Letter from Brent Ko!vet, Esq. (counsel of record for ARI) 
to State Engineer, dated August 27, 1996, File No. 58372, official 
records in the office of the State Engineer. 
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IV. 

By letter dated JUne' 24, 1996 '0 the State Engineer informed ARI 

that its change applications did not fall into the category 

described in NRS § 533.324, which provides for change applications, 
as Nevada law allowing changes in the point of diver·sion, place of 

use and/or manner of use pr~s:ume5. that the wat-e.r is beneficially 
, 

used or could be benef',ici'al,l·y'· used unde,r ,the' :or~igi'nai ·p'e1:.'mli t or 

application. An ear l'ier' prio:rity date. may -nort .. · beS'ret.a'ined b¥,1 using 

change applications 'until a pr0ject cannbe formulated forduse of 

water requested appropri.<ation·, lTherefo:r=:e 1,1 under the !provd;s;]K)ns of 

NRS § 533.375 and NRS § 533.370, in reference to the base"water 

right applications, the State Engineer requested ARI submit the 

following information in order to enable the State Engineer to 
properly guard the public inte,rest .1·5 

1. The total cost of the project and the total dollar 
value of its benefiti3 . 

2. The names and addresses of the directors and 
officers of Amargosa Resources, Inc. as 
incorporated ~n 199:2. Also, the amount of the 
corporation's authorized and paid up capital. 

3. The financial feasibility and funding for the project, 
including names and letters of credit from each investor. 

4. Since Amargosa Resom'ces, Inc. is not a municipality and 
the applications were filed for municipal purposes 
contracts, agreements or options with municipalities that 
are able to put the water to beneficial use within the 
twenty years stated on each application. 

5. Deeds, leases, or special use permits that show access to 
the lands described as the points of diversion. 

6. Since the points of diversion are presumably not close to 
the places of use, spE!cify rights-of-way and/or easements 
from the points of diversion to the places of use. If 
the points of diversion or conduit routes involve Federal 
lands, reports of environmental work that have been done 
in support of the project. 
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On or about August 27 I 1996, ARI responded to the State 

Engineer's June 24, 1996, letter and indicated that since the State 

Engineer had in effect rejected the change applications ARI needed 

additional time to refocus its effects toward the original purposes 

set forth in the applications and it was not in a position to 

finalize some of the informaticn requested. By letter dated August 

30 I 1996, the State Engine'er informed' ,the t-applicant',th'at 'the""ooange 

applications had notl "actual1:y,'beem lre,36cte'd/· ,but "r'ather ''-co'll'ld not 

be considered unless ,it -could be~ dembnstrated,'that, the ;wat"SD-,lmder 

the base water right I applications could be~,;.used\ for' a. benefacial 

purpose, and granted the applicants request for' additional time 

through November 1, 1996, to submit the information requested .1-5 

The State Engineer finds that on November 1, 1996, ARI 

submitted a package for a development named "Valle del Sol" a 

Planned Recreational Retirement. Community. This proposal consisted 
of a development outline for a proposed large scale retirement 

community located within thEI Amargosa Valley. Additionally 

information contained within th'9 development outline indicated that 

ARI had been in communication with a party interested in acquiring 

ARI I S pending applications for development purposes. An 

examination of the records of the State Engineer I s office failed to 

reveal any mention of a proposal for development of a retirement 

community prior to November 1, 1996. 

The State Engineer finds that the utilization of water to 

support the development of the retirement community is a relatively 

new proposal which is unrelated to the original purpose for which 

the subject applications were filed. The State Engineer further 

finds that this latest proposal represents an attempt on the part 

of the applicant to find a project to support its applications and 

to justify the continued existence of the applications. The State 

Engineer further finds that th'9 "Valle del Sol" project does not 

indicate the ownership of any land upon which the water would be 
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beneficially used, but rather speculates land may obtained pursuant 

to an exchange agreement or purchased in the Amargosa valley in the 
future. 

V. 

An application to appropriate water 15 a request to develop a 

specific amount of water from a specific point of diversion for a 
specific use within a -we'l'l defined~ ,place~ of. use.,)9 "QvBiu.the1"p'e!riod 

of time from December ',' 1992> t:hro\!lqh, :NovembeT)~' 1, ! .'119.96-; 'A'R'r~ has 

proposed at least three separ.3.te .unre,!ated projec·t's in whi'oh to 

utilize the water sO'ught. unde:r ,thei1r 'various. applit:a'tions~dt: The 

State Engineer finds there hal) been no single long term project 

proposed for the subject applications since their initial filing in 

December 1992. The State Engineer finds that ARI went after water 

merely in hopes of selling it to someone else for a profit upon 

finding a project in which the water could be used. 
VI. 

The November 1, 1996, response provided, at best, only general 

answers to a limited number of the State Engineer's questions. The 

State Engineer finds that th,~re 1S nothing 1n the individual 

application files, in ARI'S anljwers to the June 24, 1996, inquiry 

or in the record of the State Engineer's office that would indicate 

that ARI has the financial ability to develop its applications or 

1S able to obtain the neces:sary legal authority to divert, 

transport and develop any water from, to and upon lands which are 

for the most part currently controlled by the federal government. 

VII. 
The State Engineer recogni.zes that the Nevada Legislature is 

becoming increasingly concerned over applications and permits filed 

for speculation where the sole intent of the applicant is not to 

place the water to a beneficial use, but merely to profit from the 

10 NRS § 533.335. 
,', ! 

" 

, 
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sale of water rights to interested parties. 11 ARI applied for a 

very significant quantity of water and then went looking for a 

project. First, it went looking to Clark and Nye Counties as a 

potential buyer for any water it acquired. When that did not work 

it filed the change applications and tried a wholly novel approach 
of keeping the water in the groundwater basin and selling the water 

to the Federal Government for w-ildlife. ,purp-oses. 'After. 'A~I was 

informed that the change 'applications· Idid 'not I fall, 'within the 

provisions of NRS §, 533-.324 it. went shopping "for a develop~r who 

might be willing to' purchase ·any water ,:.r·igh'ts· gran"ted und~1r the 

original applications. The ·State Engineer finds that ARI'S 

attempts to transfer their applications first to Clark County for 
municipal purposes, then to the Federal Government for wildlife 
purposes and finally to a developer for a retirement community in 

the Amargosa Valley is by definition speculation. The applicant 
itself never had a specific project pursuant to which it would put 

the water to beneficial use. 
CONCLUSIONS 

1. 

The State Engineer has jurisdiction over the parties and of 

the subject matter of the action and determination. 12 

II. 

The State Engineer is prohibited by law from granting a permit 
under an application to appropl:iate the public waters where: 11 

A. there is no unapPl:opriated water at the 
proposed source, or 

11 NRS § 533.370(1). See also, Report to the 1995 Legislature for the 
Interim Cormnittee to Study Use, Alloccltion and Management of Water (LCB Bulletin 
#95-4) . 

12 NRS § Chapters 533 and 534. 

Il NRS § 533.370. 
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B. the proposed use conflicts with existing 
rights, or 

c. the proposed 
detrimental to 

use threatens to 
-the p'ublic interest. 

III. 

prove 

Before either approving or rejecting an application, the State 

Engineer may 
to properly 

require:"st,lch ·add;.iJ-t.~ona"1 in·!'onma'tionl-a:sl will enahle him 

d h bl " .. t' 11 hE· . quar it 9f pU 'l!q J,.;n:teres ,.t-.., > ~T' e: State- ng1neer 

concludes that the "'app[l:icant -has LaileQ l' to" provide sufff:l.cient 

information to adequa·tely- guard. the-, .pub1i.c '.i;nt-e::r:est; : t;;. 

IV. 
The State Engineer conGludes that since ARI is not a 

municipality f or the steward of the state I s wildlife, that the 

subject applications were filed solely for possible resale and 

speculation. The State EnginE1er concludes that ARI put the cart 

before the horse 1n that it applied for water before having a 

definite project. NRS § 533.370(1)(c)(2) provides that an 

applicant must provide the State Engineer proof satisfactory of his 

financial ability and reasonable expectation to actually construct 

the work and apply the water t.o the intended beneficial use with 

reasonable diligence. The only information provided in "Valle del 

sol" materials was that a construction/development company had 

entered into an agreement with ARI to acquire any water rights 

granted under the original applications for development purposes at 

a location to later be determined. 

V. 

The records of the State Engineer I s office contain no evidence 

that the applicant has the financial ability to place the water 

sought under Applications 5837:2, 58373, 58444, 58445 and 58446 to 

a beneficial use. The State Engineer concludes that it would not 

be in the public interest to approve applications where the 

applicant has no intention itself of ever building a project, where 

H NRS § 533.375. 
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the applicant cannot demonstrat,e the financial ability to place the 

water to beneficial use and the only information provided as to a 
project under which the water would be used is that a developer has 

an agreement to acquire water rights for development purposes at an 

unknown location. 

VI. 

All of the subject applications seek to appropriate, tran5por:t~ I' 

and develop water from lands' which are cont:r:olled· priJmarrily by the' 

federal government.. There is no -evidence contained withim the 
State Engineer's office which would indicate .the applicant: ha-s or' 

can obtain the legal authority to this land even though the 
applicant was required to provide such information. The State 

Engineer concludes that it woulp not be i!l the public interest to 
approve applications for use upon lands where the applicant does 

not control both the proposed well locations and the proposed 
places of use. 

RULING 

Applications 58372, 58373, 58444, 58445 and 58446 are hereby 

denied on the grounds that the approval of the subject applications 

would not be in the public interests. The applicant has no 

specific project In mind for any water granted under these 

applications, but rather is merely looking for a buyer in order to 
profit from the sale of the wator. No ruling is made on the merits 
of the protests, 

E:tate Engineer ' .. 
'> 

RMT/MDB/ab 

Dated this 25th day of 

__________ ~J~u~l~y ____ , 1997. 


