IN THE OFFICE OF THE STATE ENGINEER
OF THE BTATE OF NEVADA

IN THE MATTER OF APPLICATIONS
58372, 58373, 58444, 58445 AND
58446 FILED TO APPROPRIATE THE
WATERS OF AN UNDERGROUND SOURCE
WITHIN THE AMARGOSA VALLEY
GROUNDWATER BASIN (230), NYE
COUNTY, NEVADA.

RULLKG
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GENERAL . B Wiar,i ]
I. N F .

Application 58372 was.filed ion December:.-4,.1992, ¢by -Amargosa
Resources, Inc. (ARI}..to.appropriate. 8.0 cubic (feet..per:second
{cfs) of the underground waters of the Amargosa Valley Groundwater
Basin, Nye County, Nevada, for municipal purposes. The proposed
place of use is described as being within Clark County as defined
by NRS § 243.035 through 243.040, inclusive, and the Amargosa
Desert Groundwater Basin. The proposed point of diversion is
described as being located within the NwWi BSE} of Section 25,
T.15S., R.49E., M.D.B.&M.l

I1.

Application 58373 was filed on December 4, 1992, by ARI to
appropriate 8.0 cfs of the underground waters of the Amargosa
valley Groundwater Basin, Nye County, Nevada, for municipal
purposes. The proposed place of use i1s identical to that described
under Application 58372. The proposed poin@f of diversion is
described as being located within the NE} NE} of Section 29,
T.15S., R.49E., M.D.B.&M.!

I1T.

Application 58444 was filed on December 28, 1992, by ARI to
appropriate 8.0 cfs of the underground waters of the Amargosa
Valley Groundwater Basin, Nye County, Nevada, for municipal
purposes. The proposed place of use is identical to that described

| pile No. 58372, official records in the office of the State Engineer.

? pile No. 58373, official records in the office of the State Engineer.
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under Applications 58372 and 58373. The proposed point of
diversion is described as being located within the NWi NEi of
Section 16, T.15S., R.49E., M.D.B.&M.’

Iv.

Application 58445 was filed on December 28, 1992, by ARI to
appropriate 8.0 cfs.of .the underground waters of the. Amargosa
Desert Groundwater i).Basin, siNyei1iCounty p.uNevadayys for vmuniaipal
purposes. The propesedmanneri¢ofpuseniis identical,. "tesathat
described under Applicationst 58372, 58373.and:58444.: ‘The ' proposed
point of diversion is .described as being.locatediwithin the SE$ NE%
of Section 15, T.15S., R.49E., M.D.B.&M.}

v' . .

Application 58446 was filed on December 28, 1992, by ARI to
appropriate 8.0 c.f.s. of the underground waters of the Amargosa
Desert Groundwater Basin, Nye County, Nevada, for municipal
purposes. The proposed place of use is identical to that described
under Applications 58372, 58373, 58444 and 58445, The proposed
point of diversion is described as being located within the SW} SE%
of Section 36, T.15S., R.49R., M.D.B.&M.’

: VI. _

Applications 58372, 58373, 58444, 58445 and 58446 request a
diversion rate totaling 40 cfs with a total appropriation of 25,000
acre-feet per yvear for municipal'use,_.These applications seek to
appropriate water from water rights which according to Amargosa
Resources, Inc. have been forfeited due to non-use.!”

VII.

All of the subject applications seek to appropriate water from

points of diversion which are located upon land currently

3 File No. 58444, official records in the office of the State Engineer.
¢ pile No. 58445, official records in the office of the State Engineer.

5 Pile No. h8446, official records in the office of the State Engineer.
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controlled by the Federal Govefnment, more specifically, the United
States Department of the Interior, Bureau of Land Management.
VIII.

Nevada Revised Statute Chapter § 533.363(1) requires the State
Engineer to notify the County Commissioners 1if water for which a
permit is requested is to be used in a county other than the county
in which it is to be appropriitated. « Ony Apral«8,11993, the :State
Engineer so notified-the Nye County-and:Clark ‘CountyrCommissiomers.
Both Boards of County Commissioners notifiedrthe States Engineer of
their recommendation that ARI:“s.applications be.idenied ) . =

IX.

All of the subject applications were timely protested. In all
there were twenty protests filed in the office of the State
Engineer.i'5

FINDINGS_ OF FACT
I.

Applications 58372, 58373, 58444, 58445 and 58446 were filed
during December 1992 to appropriate 25,000 acre-feet annually of
underground water for municipal purposes within a place of use
which was described in general terms as the Amargosa Valley
Groundwater Basin and Clark County. During 1993 ARI made proposals
to the Southern Nevada Water Authority to sell water and water
rights for use in the Las Vegas Basin.} The State Engineer finds
that the Clark County Commission voted in the summer of 1993 to
reject any plans for taking any water which might be developed by
ART.'

§ on November 4 and 5, 1993, Southern Nevada Water Authority and the
Colorado River Commission held a water summit at which ARI among others presented
proposals for bringing additional water to the Las Vegas area. Briefing Papers
for Water Summit Proposals at p. 6, official records in the office of the State
Engineer.

" Minutes from meeting of the Clark County Board of County Commissioners,
July 20, 1993, pp. 104-105.
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II.

On July 28, 1994, the applicant filed Applications 60272,
60273, 60274, 60275 and 60276 in the office of the State Engineer
which requested to change the manner of use and the place of use of
ARI's previous Applications 58372, 58373, 58444, 58445 and 58446
from municipal use within. Clark County and the .Amargosa .Valley
Groundwater Basin torwildiife purposes within :the Amargosa:Valley
Groundwater Basinda'fThETState'Engineet findsithat rthe rapplilcant's
request to change theumanner of. use and place’ of* usec ofrvthelr
previous applications -indicated that: ARI ‘had -forsaken:anysiplans
which were contemplated for developing the water for municipal
purposes in the Amargosa Valley Groundwater Basin or Clark County
under Applications 58372, 58373, 58444, b8445 and 5B446.

IIIY.

Information contained within the records of the State
Engineer's office indicates that under the change applications ARI
was making a proposal which woulg have transferred any water rights
granted under the change applications to the Federal Government for
protection of the endangered and indigenous speciles 1in the Ash

¥ rhe proposal was to leave the water 1in

Meadows discharge area.
the ground to take its natural c¢ourse, wherever that might be. The
State Engineer finds that the applicant's specific purposes for the
request to change the manner o3 use and the place of use of their
previous applications was the eventual sale or transfer of these
rights to a second party for "wildlife" purposes. The State
Engineer further finds that to leave the water in its natural state
in the ground does not constitute an appropriation for a beneficial

use under Nevada law.

? File Nos. 60272, 60273, 60274, 60275 and 60276, official records in the
office of the State Engineer.

S Letter from Brent Kolvet, Esq. (counsel of record for ARI)
to State Engineer, dated August 27, 1996, File No. 58372, official
records in the office of the State Enginear.
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IV.

By letter dated June 24, 1996, the State Engineer informed ARI
that its change applications did not fall into the category
described in NRS § 533.324, which provides for change applications,
as Nevada law allowing changes in the point of diversion, place of
use and/or manner of use.présumés»that the water is beneficially
used or could be beneficially: used undérfiheﬁcnigrnai-penmit or
application. An earlder:prieority date'may-not-berretained byiusing
change applications until a project canibe formuiated for-mse of
water requested appropriatiocn. Therefore' under the iprovisieons of
NRS § 533.375 and NRS & 533.370, in reference to the base water
right applications, the State Engineer requested ARI submit the
following information in order to enable the State Engineer to
properly guard the public interest.l™

1. The total cost of the project and the total dollar
value of its benefits.

2. The names and addresses of the directors and
officers of Amargosa Resources, Inc. as
incorporated in 1992. Also, the amount of the

corporation's authorized and paid up capital.

3. The financial feasibility and funding for the project,
including names and letters of credit from each investor.

4. Since Amargosa Resources, Inc. is not a municipality and
the applications were filed for municipal purposes
contracts, agreements or options with municipalities that
are able to put the water to beneficial use within the
twenty vears stated on each application.

5. Deeds, leases, or special use permits that show access to
the lands described as the points of diversion,

6. Since the points of diversion are presumably not close to
the places of use, specify rights-of-way and/or easements
from the points of diversion to the places of use. If
the points of diversion or condult routes involve Federal
lands, reports of environmental work that have been done
in support of the project.
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On or about August 27, 1996, ARI responded to the State
Engineer's June 24, 1996, letter and indicated that since the State
Bngineer had in effect rejected the change applications ARI needed
additional time to refocus its effects toward the original purposes
set forth in the applications and it was not in a position to
finalize some of the informaticn requested. By letter dated August
30, 1996, the State Engineer informed therapplicant'thattthe~change
applications had notractually- beén rejected, -but rather icould not
be considered unless .it .could be:demonstrated.-that: the water under
the base water right 'applications could beirused: for a beneficial
purpose, and granted the applicants request for additional time
through November 1, 1996, to submit the information rt-zqv.xlesteci.1'5

The State Engineer finds that on November 1, 1996, ARI
submitted a package for a development named "valle del Sol" a
Planned Recreational Retirement Community. This proposal consisted
of a development outline for a proposed large scale retirement
community located within the Amargosa Valley. Additionally
information contained within the development outline indicated that
ARI had been in communication with a party interested in acquiring
ARI's pending applications for development purposes. An
examination of the records of the State Engineer's office failed to
reveal any mention of a proposal for development of a retirement
community prior to November 1, 1996:

The State Engineer finds that the utilization of water to
support the development of the retirement community i1s a relatively
new proposal which is unrelated to the original purpose for which
the subject applications were filed. The State Englneer further
finds that this latest proposal represents an attempt on the part
of the applicant to find a project to support its applications and
to justify the continued existence of the applications. The State
Engineer further finds that the "valle del Sol" project does not
indicate the ownership of any land upon which the water would be
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beneficially used, but rather speculates land may obtained pursuant
to an exchange agreement or purchased in the Amargosa Valley in the
future.

V.

An application to appropriate water is a request to develop a
specific amount of water from a specific point of diversion for a
specifilc use within a-well-defined:place«oﬁ;u33¢m¢?0vbr;mhevp@riod
of time from December’ 1992 through.:November -1, (1996, ARl has
proposed at least three separate .unrelated projects in which to
utilize the water sought. under 'their warious. applications: The
State Engineer finds there has been no single long term project
proposed for the subject applications since their initial filing 1in
December 1992. The State Engineer finds that ARI went after water
merely in hopes of selling it to someone else for a profit upon
finding a project in which the water could be used.

vI.

The November 1, 1996, response provided, at best, only general
answers to a limited number of the State Engineer's questions. The
State Engineer finds that there is nothing in the individual
application files, in ARI's answers to the June 24, 1996, inguiry
or in the record of the State Engineer's office that would indicate
that ARI has the financial ability to develop its applications or
is able to obtain the necessary legal authority to divert,
transport and develop any water from, to and upon lands which are
for the most part currently controlled by the federal government.

VII.

The State Engineer recognizes that the Nevada Legislature is
becoming increasingly concerned over applications and permits filed
for speculation where the sole intent of the applicant is not to
place the water to a beneficial use, but merely to profit from the

10 NrS § 533.335.
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sale of water rights to interested parties.11 ARI applied for a
very significant quantity of water and then went looking for a
project. First, it went looking to Clark and Nye Counties as a
potential buyer for any water i1t acguired. When that did not work
it filed the change applications and tried a wholly novel approach
of keeping the water in the groundwater basin and selling the water
to the Federal Government for wildlife. ppurposes. -After. :ARI was
informed that the change -applications :did 'not: fall. withid the
provisions of NRS B, 533:324 it went shopping for a developer who
might be willing to:purchase any water xrights granted under the
original applications. The .State Engineer finds that ARI's
attempts to transfer their applications first to Clark County for
municipal purposes, then to the Federal Government for wildlife
purposes and finally to a developer for a retirement community in
the Amargosa Valley 1is by definition speculation., The applicant
itself never had a specific prcject pursuant to which it would put
the water to beneficial use.\
CONCLUSIONS
I.

The State Engineer has jurisdiction over the parties and of

the subject matter of the action and determination.!?
IT.

The State Engineer is prohibhited by law from granting a permit

under an application to approprlate the public waters where: ¥

A. there 1is no unappropriated water at the
proposed source, or

! Nrs § 533.370(1). See also, Report to the 1995 Legislature for the

Interim Committee to Study Use, Allocation and Management of Water (LCB Bulletin
#95-4).

11 NRS § Chapters 533 and 534.
3 Nrs § 533.370.



Ruling -

Page 9
B. the proposed wuse conflicts with existing
rights, or ' ' ‘
C. the proposed . use . threatens to prove
detrimental to the public interest.
“ III.

Before either approving‘df réjecting an'application, the State
Engineer may requireﬂsuéh~addmt§onalsinfoﬁmationras:will ehabile him
to properly guard ithei publig Lnﬁeresthg- .. .Dhe - State. Emngineer
concludes that the vapplicant “has failed;.to- provide suffdacient
information to adequately guard.the.publicsinterest.:! - & " &

IV. 1

The State Engineer c¢oncludes that since ARI 18 not a
municipality, or the steward of the State's wildlife, that the
subject applications were filed solely for possible resale and
speculation. The State Engineer concludes that ARI put the cart
before the horse in that it applied for water before having a
definite project. NRS 8 533.370{(1)(c)(2) provides that an
applicant must provide the State Engineer proof satisfactory of his
financial ability and reasonable expectation to actually construct
the work and apply the water to the intended beneficial use with
reasonable diligence. The only information provided in "Valle del
Sol" materials was that a construction/development company had
entered into an agreement with ARI to acgquire any water rights
granted under the original applications for development purposes at
a location to later be determined.

V.

The records of the State Engineer's office contain no evidence
that the applicant has the financial ability to place the water
sought under Applications 58372, 58373, 58444, 58445 and 58446 to
a beneficial use. The State Engineer concludes that it would not
be in the public interest to approve applications where the
applicant has no intention itself of ever building a project, where

4 NRs § 533.375.
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the applicant cannot demonstrate the financial ability to place the
water to beneficial use and the only information provided as to a
project under which the water would be used is that a developer has
an agreement to acquire water rights for development purposes at an
unknown location.

Vi.

All of the subject applications: seek to appropriate, transport:
and develop water from lands: which are controliled primarily by the -
federal government.. There 1s no..evidence contained within: the
State Engineer's office which would indicate the applicant has or:
can obtain the legal authdritY"to' this land even though the
applicant was required to provide such information. The State
Engineer concludes that it would not be-ip the public interest to
approve applications for use upon lands'whéfe”the applicant does
not control both the proposed weli locations and the proposed
places of use. =

RULING ,

Applications 58372, 58373, 58444, h8445 and 58446 are hereby
denied on the grounds that the approval of the subject applications
would not be in the public interests. The applicant has no
specific project in mind for any water granted under these
applications, but rather is merely lookihg for a buyer in order to
profit from the sale of the water. No ruling is made on the merits
of the protests.

RMT/MDB/ ab
Dated this _ 2°tD  day of

July , 1997.




