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IN THE OFFICE OF THE STATE ENGINEER
- OF THE STATE OF NEVADA o

i . .
ER . {

IN THE MATTER OF TRANSFER )
APPLICATIONS: . ) _ L
47809 et al. (Group 3) - .+;;5,g'g'c;"'“.'rig
47861 et al. (Group 4) . 7, ) .- .- INTERIM RULING
)
)

49116 et al. (Group 5)
#4411

oL

51006 et al. (Group 6) -
51383 et al. (Group 7)

. R o GENERAL _]A . a
Durlng the 1980 s, many of the water rlght holders W1th1n the

'Newlands Reclamatlon PIO]eCt ("PrOJect") flled change appllcatlons
,{“transfer appllcatlons") w1th the Nevada State Englneer seéking

permission to transfer the place of use of water- rlghts w1th1n the

3Pr03eot. Appllcatlon3-47809,_47822, 47830, 47840, 48422,_48423,

48424, 48465, 48466, 48467, 48468, 48470, 48471, 48647, 48665,
48666, 48667, 48668, 48669, 48672, 48673, 48767, 48825, 48827,

'48825,4_48865; 48866 (27 'appllcatlons in total, . hereinafter

'identified as "Group"3"i were filed to change the place of use of

water decreed under the Truckee and Carson River Decrees The
transfer appllcatlons represent requests to change the place. of
use of decreed water on irrigated lands within the - “Project under

‘ the prov151ons set forth in the Oxrxr Dltch Decree and the Alpine -

Decree.
‘With the exceptlon of Appllcatlons 47822 and 47830, the Group
3 transfer appllcatlons were tlmely protested by the Pyramid Lake

fPalute Trlbe of Indlans ("PLPT"} on various grounds, 1nclud1ng the

following:
: 1 Final Decree in,United States v. Orr Water Ditch Co., et
‘al Equity A-3. (D.Nev. 1944), ("Orr Ditch Decree"); and Final

Decree in United States v. Alpine 'Land & Reservoir Co., et al.,
Equity No. D-183 (D Nev. 1980) ("Alpine Decree").

2- State of Nevada Exhibits No. 11 and .12, public
admlnlstratlve hearlng before the State Englneer, June -24, 1985.

‘3\0rr Dltch'Decree,“p. 88. Alpine Decree, pp. 161-162.
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C B On 1nformat10n and/bellef sald appllcatlon;
involves ‘the transfer{of alleged water ‘rights.that were: .
‘hever perfected in accordance with feéderal and state law.

. Such alleged water ‘right :cannot . and should not’ be"-i
E.transferred S :“‘”“'H R A o

]

7. On 1nformat10n and bellef sald appllcatlon“*
' nvolves the transfer of - alleged water rights  that have ' .
been’ abandoned or: forfelted 8Such alleged water rlghts“:
'cannot and should not - be\transferred 4f”

The PLBT" requested that the transfer appllcatlons be denled for

lthese reasons among others 1dent1f1ed 1n the Protests

The Unlted States Department of Interlor petltloned the StateAn

Englneer to 1ntervene as an unallgned party 1n 1nterest w1th regard_

to the hearlng on the Group 3. 5; Interventlon was granted on the
' -grounds that there were federal 1nterests in the proceedlngs that

ﬂjuStlfled standlng as a party 1n 1nterest 8

A publlc admlnlstratlve hearlng in the matter of the Group 3

: ;transfer appllcatlons was held before the State’ Englneer on June_

f24} 1985 “in: Fallon Nevada The appllcants and protestants madef
k_zev1dent1ary'presentatlons and extenS1ve ‘testimony was recelved from'-
;iexperts and w1tnesses on behalf of the partles who had standlng 1ns

. _the matter

N On September 30 1985 the State Englneer 1ssued his rullng

lw1th regard to- the Group 3 transfer appllcatlons,.overrullng the[
, 1PLPT s protests and grantlng the transfer appllcatlons _ Pursuant
- to Rullng No 3241 the State Englneer concluded uS1ng a. prOject-

State s Exhlblts JJ_ & 14, publlc admlnlstratlve hearlng'

ybefore the State Englneer June 24, '1985

1;;5 DOI Exhlblt 1, publlc admlnlstratlve hearlng before the"
State Englneer November 26 29, 1984 ’ , : . '

s State Englneer E Rullng No. 3241' dated September 30 1385,

‘official’ records -in the Office of ‘the  State  Engineer: . 'see
‘transcript . of publlc admlnlstratlve hearlng before ‘the State

Englneer, November 26 29 1984 - Vol . pp 6 15

7 Transcrlpt publlc admlnlstratlve hearlng before the State o

- E:nglneer June 24,1985..% S
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: wide'aﬁalysis that exrstlng water rlghts vested in the name of the

Unlted States when Congress authorlzed Lahontan Dam 1n 1902 that"

‘the transferors had not forfelted or - abandoned thelr water rlghts

- under Nevada 1aw that the statutory prov1s1ons for forfelture or.

abandonment 1n1t1ally enacted in. 1913 d1d not apply because the

Unlted States water rlghts had vested in 1902; “and that. under the'u"

common law of abandonment mere non use,-wrthout substantlal and

conclu51ve ev1dence of 1ntent to abandon, “was_-not .sufflclent_

;ev1dence of abandonment

The PLPT appealed State Englneer s Rullng 'No. 3241 overrullng

nthe PLPT s protests and grantlng the’ transfer appllcatlons to the'p
;'Unlted. States DlStrlCt Court and the Nlnth Clrcult Court of g
-T,Appeals In Alplne IIB the Court held among other thlngs, that

'°:Nevada water law applles in water rlghts dlsputes between the_;‘“
i:PLPT and Pro;ect landowners,“v : ‘ : : -

; .fthe flndlng of the State Englneer that the transfers dld not ’

" threaten to ‘prove detrimental to” the publlc 1nterest was,;_

Lo

-supported by substantlal ev1dence,"'

Itlt was approprlate for the State Englneer to determlne the.
jlssues of perfectlon, abandonment and forfelture :

1Jithat an’ approprlator has no rlght to: request the transfer of]
L aswater rlght that has Bitel been- put to beneflclal use, and.
~ﬂ?_further,; : . ‘r\_ S ,
- .;remanded the case to the U S DlStrlCt Court to evaluate the
' ‘merits of the State Englneer s- ruling that . Nevada S. statutory“
forfeiture provisions' were 1nappllcable ‘to. the transfer.

' appllcatlons .and his flndlng that there“was no evidence of”V

"transferor landowners’ 1ntent to abandon thelr ‘water rlghts
On remand the U S.. Dlstrlct Court afflrmed the‘ State'“

.Englneer s approval of the transfer appllcatlons and the Statel

: Englneer s rullng as to the Group 3. transfer appllcatlons on the -

. oy 3
LN, ; ". [ \‘--.'-' g. \~J.
“a v S
o Gl T
I A

gL Unlted States v, Alnlne Land & Reserv01r Co et al ﬁ&ii‘

- F. 24 1217_{9th Cir. 1989) ("Alplne II“) _ﬂ;r

Unlted States V. Alplne Land & ReserV01r Co et.al&}‘878A

hsméd.1217h19th clr.‘1989}
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1ssues of perfectlon abandonment and forfelture The matter:once
agaln was appealed to the Ninth Clrcult_Court of Appeals.ﬁd The
Ninth Circuit Court of Appeals in Alpine III remanded the case to
the United States'District‘Court'for‘a’determination_as to (1)
whether the_Water\rights_appurtenant'to,the.transferorlproperties
at issue have been perfected} (2). whether the holders of the water
rights sought to *be transferred abandoned the water rights
appurtenant 133 the transferor propertles,»and (3)'whether the -
spec1flc water rlghts sought- to be transferred have been forfeited.
In order to determlne whether a. water rlght ‘may . have “been
forfelted ‘the. Court held that it flrst must be determlned whether
and when the rlght vested and under whlch 1aw the approprlatlon
was’ 1n1t1ated "If the rlght vested before March 22, 1913 or if

‘the approprlatlon of the rlght was 1n1t1ated in accordance with the

law 1n. effect prlor' to. that date then 1t 1s not subject to .
p0551b1e forfelture under NRS 533 060 it \, ,"‘

- On or about October- 4, 1995 the Unlted States Dlstrlct Court
issued an order remandlng the transfer appllcatlon cases to the
Nevada State Englneer for his con51deratlon of all the. applications
(1nclud1ng the or1g1na1 25 appllcatlons Wthh ‘were. the subject
matter of the: actlon on remand from the 9th Clrcult Court of:
Appeals the 190 appllcatlons for transfer of water rlghts which
were approved by the State Engineer and not reviewed by the Court,

-and the approx1mate1y 105 subsequent pending applications) to make-

determlnatlons on the 1ssues of the PLPT's protest clalms alleglng
lack of perfectlon,.forfelture and abandonment of  the. base water

3r1ghts supportlng the transfer appllcatlons The U.S. District

Court did not require that the State Engineer reopen»the hearing,

1% United States v. Alplne Land & Reservoir Co., et al., 983

'F.2d 1487 (9th Cir. 1993) ("Alplne TII").

1 C;S.'v. Alpine Land & Reservoir Co., 983 F.2d at 1496.
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‘fbut rather ordered that 1f the State Englneer dec1ded addltlonal

ev1dence -was“ requlred hﬂf should prov1de ‘hhe partles the_

opportunlty to present such ev1dence \af_ﬁjfﬂ‘ }\‘ :

On’ Monday, February 5, 1996 the étate Englneer held a status
conference regardlng Group 3 (the or1g1nal 25 now 19ul,of the:
transfer appllcatlons 1n order to explore the procedure to be
followed in. hearlng the cases on remand At the status conference,

the protestant PLPT flled a pre- hearlng brlef on a procedural 1ssue

4relat1ng to’ the law of. abandonment Representatlves of AppllcantSTh
l'ln Groups 4 through 7 requested the opportunlty to also address the_W
7‘procedural 1ssue ralsed by the PLPT’s pre hearlng brlef as well as
‘fother legal 1ssues, so as not ‘to be . pre]udlced when thelr'

".appllcatlons came up- for hearlng .APursuant to that request the

State Englneer granted all Appllcants 1n Groups 3 through 7 the

fopportunlty to flle pre- hearlng brlefs w1th regard to legal 1ssues'

'grelated to perfectlon,,forfelture and abandonment

Pre hearlng brlefs were filed by the PLPT (jOlned in by the'
Unlted States”) the Truckee _Carson Irrlgatlon Dlstrlct ("TCIDﬁ),U

4Larry Frltz, et al S Laura Schroeder on behalf of her cllents the

Cllfford Mately Famlly Trust et-al., Keck Mahin & Cate attorneys
for Approx1mately 140 Transfer Applicants in Groups 3 through 7 '

fand John Achurrar-et al -.The pre-hearing brlefs presented a
. multltude of legal 1ssues some of which. the State Englneer flndS"
:pertaln to matters whlch can be ruled on as a matter of ‘law at thlSk,F

"tlme -,”

Some - 6f: the: “Orlglnal' appllcatlons have éither " been

T’cancelled w1thdrawn by the appllcant the protest W1thdrawn or
Z:otherw1se resolved , .

13 The State Englneer notes that ‘the Unlted States was. granted

'lnterventlon as an unallgned party, but now appears to have allgned\
.1tse1f w1th the PLPT . _ ‘ ‘ Lo :
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The pre hearlng priefs ralsed the follow1ng issues, among others-

with

1;‘1,Is the - PLPT through protest to the transfer
' applications attemptlng o - modlfy,; relltlgate or
‘rcollaterally “attack the Orr DltCh Decree ‘and Alplne

Decree,_fand should the protest bases of lack of
_-perfection, forfelture or abandonment be barred by the

" doctrine of res judlcata°

2. Does the State Englneer have the. authorlty to entertain

[P

.. these challenges° . .
'Z_Should the transfer appllcatlons have been filed at all°7

4. 'pid the Nevada 1eglslature El clarlflcatlon of NRS 533.324

'lafter the entry of Alplne 1I affect these cases?

5. fishould the State Englneer apply a rule that a rebuttable-

presumptlon of abandonment 1s created when there is
evidence of prolonged nonuse of a water rlght submltted
-‘ffby the protestant thereby shifting the burden of 901ng
forward’ to the appllcant°' )
On or about July 22, 1996, the follow1ng motions were filed
the State Englneer

Motlon for . Summary Judgment on behalf of _Ann Gerdamann,

prpllcatlon 48467 , . :
-Motlon for Summary Judgment on behalf of Rambllng Rlver
.Ranches, Appllcatlon 48865; '

Response to PLPT's Fallure to Serve, More Deflnltlve Statement

and Motlon to _Dlsmlss Protest or in- the Alternatlve 'for '

© Summary Judgment on behalf of Larry Fritz;'Application‘48468-

- Response to PLPT’s Fallure to Serve More’ Deflnltlve Statement-

and. Motlon to Dlsmlss Protest or 1n the Alternatlve for
Summary Judgment on behalf of Gaylord Blue, Appllcatlon 48668 ;

Response to PLPT's Failure to Serve More Definitive Statement

" and Motion to D1sm1ss Protest "or in. the Alternatlve for

© Summary Judgment on-behalf of Roger MlllS, Appllcatlon 47840



Ruling‘

. Page 7

6. Response to PLPT's Fallure to Serve More Deflnltlve Statement

and. Motlon to Dlsmlss Protest or in- the Alternatlve for‘=

. Summary Judgment- on behalf of Larry Mathews ‘Appllcatronh
478407 o - | o

7. Request; for Summary Ruling on Protest by PLPT ‘as to
Bpplication Nos. 47809, 48424, 48465, 48466, 48647, 48669,
48672 48673 and'48828lfor-Failure'to COmply'with-Nevada State

Englneer s _Orders for Presentlng Evidence and Analys1s in

.Support of Protest Insuff1c1ency of Materlals Submitted bY,,‘

'Stetson Englneers ‘Inc. ‘and. Fallure to Prov1de Any Ana1y81s as
~to the_Relevancy of_Those Materlals As They Relate to ‘the
Leéal‘Issues of Eerfection; Abandonment and Forféiture.T'” .
R FINDINGS OF FACT |
I.

As to- the above'referenced motions, applicants have requested

:the State Englneer apply NRCP 56 (b} or in the alternative'FRCP

56 (b) . and grant the appllcants summary judgment The State
Englneer flnds that nelther the Nevada Rules of’ C1v11 Procedure or
the Federal Rules of Civil Procedure govern admlnlstratlve hearlngs
or matters before the State Engineer. Those rules are appllcable :
to actlons before the dlStrlCt courts. - o | '
The ‘State. Englneer flnds he does not prejudge the - ev1dence
before the actual admlnlstratlve hearlng and he will not prejudge
the value. of’ the PLPT'g ev1dence before the admlnlstratlve hearlngs
on the 1nd1v1dual appllcatlons at 1ssue heref“ It has always been
the State Englneer s pollcy ‘to allow the protestant to present its
evidence and he will glve it the" welght 1t warrants ' The, U.S. d
DlStrlCt Court instructed the State Englneer to rev1ew the protest.
bases 1nd1v1dually and- heilntends to conduct a. full and falr

i

2

M Nothing.in the recordsfof the “State Engineeér shows a valid

assignmerit of this water right to Larry Mathews.
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hearlng as to each protest claim regarding lack of perfectlon,
abandonment and forfelture for each appllcatlon that isg not settled
through negotlatlons ' o _

The protest 1ssues as..to lack of perfectlon forfeiture‘and
abandonment have been_llngerlng for more than 11 years.‘ If the

State Engineer were tofgrant the motions for summary judgment at

‘this time it is his belief that the litigation would just continue

and it is in'the'interest:of all concerned to try to obtain final
resolutlon of these 1ssues - Therefore k 1t in everyone’s

interest - to ‘get any remalnlng ev1dence on the record whereby the

'3 State Englneer ‘can weigh the ev1dence and 1ssue a flnal ruling.

However the State Englneer flnds the deflnltlve statement and

'hev1dence supplled by the PLPT to the transfer appllcants does not

comply with the 1ntent of the order- for a more deflnltlve statement

- and . does ' not appear to spec1f1cally address the PLPT’s protest..

claim of lack of perfectlon B The ev1dence 1tself 1nd1cates that

many of these change appllcatlons 1nvolve pre- PrOjeCt vested water

'rlghts, and ‘the State Englneer questlons the“ valldlty of

K malntalnlng the lack of perfectlon clalm as to those vested water’

‘ , _ R 5 , _ _

Appllcants - argue ‘that NRS 533.365(1). provides that any-
1nterested person may file; w1th1n the appropriate time frame, 1a
wrltten;protest against ‘the granting of,an_appllcatlon, settlng

forth with "reasonable‘certainty” the grounds of such protest,

~.which shall be verlfled by the affidavit of the Protestant his
agent or attorney, and that the PLPT s protest falled to conform to
~those requirements.. '

Appllcants argue that the deflnltlon.of “reasonable certalnty"

. means that the protest clalm is "more probable than not“7 The

State Englneer flnds that reasonable certalnty as set forth in NRS
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-‘ 533.365(11'-means to 1dent1fy the sbééffié“ components ‘of] the

protest’®, i.e. lack of perfectlon,.forfelture abandonment “and

/

that the PLPT in 1ts orlglnal protests suff1c1ently 1dent1f1ed the

bases of 1ts protest clalms

Lo

T = &
Appllcant Rambllng Rlver Ranches argues that 1t is entltled to

- summary  judgment as the PLPT agreed by stlpulatlon not to protest

or. appeal Appllcatlon 48865 The PLPT dlsagrees with this
interpretation. The State Englneer flnds that the appllcant dld

not c1te to any spec1f1c statement by the PLPT agreelng not to

'protest or appeal Appllcatlon 48865

Iv.

Certain appiicants argue that Stetson Engineering, Inc.

("Stetson") should be precluded from supplylng evidence to support

the’ PLPT's protest claims on the basis that the firm or . its agents

are not ¢ertified by the State of, Nevada as water rlght surveyors.

The appllcants contlnue fhat there is no-evidence to -indicate. that

Stetson is’ authorlzed to act on behalf of the PLPT or that the
documents prov1ded by Stetson constitute the complete ev1dent1ary

show1ng by ‘the PLPT ‘The State Engineer must -agree with the PLPT

'1n that these assertlons are not merltorlous

Stetson is not filing water right appllcatlons on behalf of

~ the PLPT, but rather is acting as the PLPT’s consultant with regard

to its protest clalms The State Engineer finds that a consultant

., Or expert. w1tness 1s not requlred to ‘be a certlfled water rlght
. surveyor 1n “the’ State of Nevada if that consultant ' is not filing

documents whlch are requlred to be filed by a llcensed water right

15 Reasonable 'is - defined -as fair, suitable under  'the
circumstances; and certain is defined as fixed, settled, proved to
be true, of a specific but unspecified character, quantity or
degree. = BLACK'S LAW DICTIONARY 1138 (5th ed 1979) WEBSTER'S NINTH NEW
COLLEGIATE DICTIONARY 222 (9th ed 1987). :
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surveyor 16 The State Englneer further flnds that if Stetson was-
acting w1thout the PLPT s- authorlty, 1t could be assumed that the
PLPT would be the ane’ ralslng,the objectlon, not the water rlght‘
appllcants ) ‘ RO R R
| o o i‘ - v.ﬁ,:g;t:'*;‘*fr | :

Certaln appllcants ask the State Englneer to - dlsmlss the
PLPT's protest claims pursuant to NRCP! 41(b) for fallure to comply
with the State. Englneer s procedural order.. regardlng a more
deflnltlve statement The State Englneer flnds that while ‘the more
deflnltlve statement was not of the quallty the State Englneer ‘had
hoped and while the State Englneer agrees 1t lacks the specificity ‘

the State Engineexr desired, partlcularly as to. the claim of 1ack of

perfectlon, the PLPT appears to have prov1ded what can- only be

'assumed to be 1ts best evidence as to its protest clalms,_and the

State Englneer w111 welgh the quallty of . that ev1dence durlng the
admlnlstratlve hearlng process ‘
' CONCLUSIONS OF LAW

I.
RES JUDICATA.

The argument is presented that the PLPT by way of its protests

4to the transfer appllcatlons is seeking to modlfy the Orr DltCh

Decree to its benefit; and thus, is relitigating its claim to the
waters of the ?ruckeefRiver-and should be'barred from doing so by
the‘dOCtrine of res”judioata.- A:similarfargument was'presented
with'regard_toﬂthe'Carson River and_the.Alpine'Decree..The State
Engineer{eonoludes_that,the_PLPT’s claims of lack of;perfection;
forfeiture and:abandonment are questions of State law within the

State Engineerfs purvieW'unaer.Nevada law and'as'ordered,by the

6 The State Englneer makes no determlnatlon as to whether the
laws’ governing profe551onal englneers in Nevada have been complled
with by Stetson.
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U.s. Dlstrlct Court. ”, The U.S. Dlstrlct Court dld not ‘hold that
these igsues are precluded from being- heard by the doctrine of res
Judlcata The State Englneer concludes the PLPT is not barred by
the doctrine of res Judlcata from asserting its protest clalms of
lack of perfectlon forfeiture or- abandonment '

- Il.-
STATE ENGINEER AUTHORITY TO ENTERTAIN THESE CHALLENGES

In the pre- hearing brief filed by Larry Fritz, et al. and John
Achurra et al., ‘it 1sl,argued that the PLPT cannot .destroy a
decreed water right through a protest to a change application, and
that the State Englneer should "reéject the suggestlon" of ‘the

-Alglne II Court that the State Engineer may - adjudlcate 1ssues of
_abandonment forfelture and perfectlon in a change appllcatlon
-protest proceedlng and 1nstead should refer the PLPT to. thel
-approprlate state or federal court for the relief it seeks. The’

‘appllcants also argue - that Nevada law forbids dlvestlture of . reall

property by the methodnattempted by the PLPT in its Protests.

 In Alpine II the court held that "[wlhile it may not be
incumbent upon\the'State‘Engineer to adjudicate such isSues‘as
perfectlon or forfelture 1n a transfer proceedlng, it 1s perfectlyl
valld for hlm ‘to do so" under both Nevada law and the Flnal
Decree n18 After Alplne 111, the United States District Court
remanded the. transfer cases to the State Englneer ‘and he was

ordered to make determlnatlons as to perfectlon, forfelture and

'abandonment The State Englneer concludes that he. is the proper,

‘person to hear these 1ssues, and the court has held 1t is- w1th1n,

RN

v Order of October 4, 1995 . s Dlstrlct Court llstrlct of
Nevada remanding the transfer appllcatlon cases to thé Nevada State

.Englneer for determinations on. the issues of the PLPT's protest .

claims alleging lack of perfectlonn forfelture and abandonment of -
the base water. rlghts supportlng the transfer appllcatlons -

¥ U.8. v. Alplne Land & Reserv01r Co 878 F. 2d 1217 1227
(9th Cir.‘1989) - . ot 3
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the State Englneer s authorlty to con51der these: 1ssues,_and has
ordered him to do so. The State Englneer will. not "Just reject“ an -
order of a federal dlstrlct court

' Larry Frltz, et al. and John Achurra, et ai aiso argue that
Nevada .law forbids " the dlvesture of real property by the method
being used by .PLPT, and that the only method available to the PLPT
is pursuant to NRS. 30.010 through.NRS 30.120 (Declaratory Judgment )
and NRS 40.010 through NRS 40.030 (Actions to Determine'Conflicting
Clalms to Real Property) Nevada water law Substance and procedure

govern Orr Dltch Decree water rlghts' : Nevada substantlve water

law prov1des for the loss of water- rlghts by abandonment or

™

'forfelture ]_’ "‘, ;ﬁ “*‘“*,;¢_;, -J_uj

Hlstorlcally, the State Englneer has cons1dered igsues of
forfelture or abandonment w1th1n the context of protest proceedlngs
and concludes 1t is proper for him- to ‘do- so “with regard to the -

_PLPT‘s'protests to the transfer:appllcatlons Whlle water rlghts-
‘are .regarded: as real{propértv'in‘Nevada, those rlghts,are also of

a 11m1ted nature and may- be lost through nonuse ) As the water

laws of Nevada are admlnlstered by ‘the State Englneer and it is

within hls authority" to make determinations. of lack of perfectiOn,
forfeiture and: abandonment the State Englneer concludes that Larry
Frltz, et al. 'and John Achurra, et al’ - are mistaken in- thelru-
statement that the only method available to .the PLPT is found in

.Chapters 30 and 40 -of the Nevada Revised Statutes “The State-

Engineer in the flrst 1nstance has the power to determlne his own

'jurlsdlctlon and the Court has remanded these transfer appllcatlons

to h1m The State Englneer concludes he has the authorlty to

ci;l'1990)

% .S, v. Orr Water Dltch Co., 914 F.2d 1302, 1307-1308 (S9th

20 NRS 533 060
2l NRS 533 060

2 U.s. v. Orr Water Dltch Co. 914 F.2d. 1302, 1310—1311'(9th

Cir. 1990)
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entertaln the PLPT’s challenges based, on- lack ~of perfectlon,
forfelture and abandonment Lo L

' By 01tatlon to Pltt v a Scruqham '44 'Névv 418 (1921),
appllcants allege that enunc1ated Nevada de0151onal law precludes

the States Englneer from exerc1s1ng 3ud1c1al ‘powers in. M'contests"
1nvolv1ng ‘vested water rlghts ,w It is. argued that judlClal
authorlty of this. nature was ‘not constltutlonally delegable to the

State Englneer 1n “an- admlnrstratlve proceedlng

- The Pitt case addressed several spec1f1c sectlons of the 1913
water law relatlve to" the comprehens1ve ad]udlcatlon of water

rights -on a partlcular source. Thequrelevant section is the

'-precursor to  the present NRS 533, 145A: Objections to préliminary’
_order of determlnatlon, form ‘and content-,ofi objection. . The"
'orlglnal 1913 statute prov1ded that:

'Sec. 29. should any person ‘claiming any 1nterest in the
stream, system involved in the determination of relative
- rights to the use ©f water, whether clalmlng under vested -
‘title or under permit from the state engineer, desire to
contest any of the statements and proof of claims filed
with the state engineer by any claimant to the waters of
- such stream system, as herein provided, he shall within -

twenty days ... in writing notify the state engineer,-
stating with reasonable certainty the grounds of the
preoposed contest ...?

In. Pitt v. Scruqham the Nevada Supreme Court held Sectlon 29 -

:to‘be "unconstltutlonal because they [the sectlons] attempt to
.glve jud1C1al powers to ‘the state engineer to hear and determlne

contests 1nvolv1ng not relative but vested rlghts,‘ whlch ‘the .

'.statute itself expressly 1nh1b1ts "% After the Pitt case the

statute wasxamended to_prov1de.

2 Act of March 22, 1913, ch. 140, §29,.1913, Nev. Stat. 200.

2% pitt'v. Scrugham, 44 Nev. at.428.
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Sec.’ 29. Any person claiming any interest’ in the stream-
system involved in the determination of relative rights

.and to.the use of water, whether, clalmlng under vested

title or under permiti from the state engineer, may object

to any finding, part,;or: :portion of the prellmlnary order

of determination made: by the ‘state engineer, by filing

“objectlons w1th the state englneer w1th1n thlrty days -

1

The State Englneer concludes that by these proceedlngs the State

'Englneer Ais not maklng any determlnatlon that property should be .

taken from one person and glven to another, ‘he 1s not. trylng,
determlnlng or establlshlng confllctlng clalms to vested rlghts to
water.. The State Englneer concludes he has statutory jurlsdlctlon

to entertaln protests26 to the water- rlght appllcatlons, ‘and there

is a rlght of appeal in the courts from any decision he makes ‘with

‘,'regard to a protested water rlght appllcatlon

IIX..
SHOULD THE TRANSFER APPLICATIONS HAVE ‘BEEN FILED AT ALL?

Several dlfferent appllcants argue the transfer appllcatlons
should not have been | flled in the first place. These arguments
allege that ‘the appllcants now reallze that - the dlrectlves and
1nstructlons dellvered by the Bureau of- Reclamatlon through 1ts

agent TCID to 1n1t1ate the transfers were grounded on speC1ous

- legal assumptlons and may not be in accord with the 1ntent10n or -

purpose of NRS 533 345 that the change applications had to. be

'flled under threat that without them delivery of. water would be

w1thhe1d - that ' the contracts by which Project . landowners have
acqulred rlghts to use of water described only forty acre/quarter

seétioﬁsh in Wthh the water _right could. be used and do not

'descrlbed the exact locatlon of acreage to be 1rr1gated thereby

authorlzlng 1rr1gatlon anywhere within the forty acre parcel that

_'the water can be moved anywhere within the forty acre parcel durlng‘

* Act. of Maréh. 16 1921, ch. 106, §29, 1921, Nev. Stat. 173.
5 NRS 533.365.

" NRs 533.450.. ., ..
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the develOpment of thelland and water prior to proof of benefiCial
use making the transfer unnecessary, and that the appllcatlons were
erroneously submltted at the request of . TCID to correct their
delivery records ) ' S \

The State Englneer concludes that he w111 not judge whether or
not the. appllcatlons should have been flled nor will he declare
them to be- ‘moot or dlsmlss said appllcatlons If the appllcants
believe they were filed 1n error they are free to withdraw their
appllcatlons The State Englneer concludes he w1ll act on the
appllcatlons that are before him.

‘ o IV.
DID THE NEVADA LEGISLATURE s CLARIFICATION OF NRS 533. 324 AFTER
THE COURT" S ALPINE I1 ORDER AFFECT THIS CASE?

_ At the t1me of Alplne II NRS 533.325 permltted any person to
apply to the State Englneer to change the point of dlver51on, place
or manner of use of "water already approprlated" - The PLPT
contended that thlS section only authorized the t¥ansfer of water
rlghts which had been perfected i.e., placed to beneficial use, in

‘accord . w1th the approach adopted by the supreme courts of Wyomlng,
'fIdaho, and Colorado 2 The Court in Alpine 11 accepted the Trlbe 8

argument that the law of Nevada requires that the only transferable
water rlght is one that has been approprlated to a. benef1c1al use,
i.e., perfected 28 ‘

Some of the appllcants have noted that the Dlstrlct Court gaves

"pe01flc instructions to the State Englneer to apply the Alplne 11

and.,AIplne ITT deC151ons when dec1d1ng the transfer cases on
remand' ‘that the decisions’ ‘in Alplne III are the law in thlS
c1rcu1t and need to be applled or the case w111 51mply continue on
the treadmlll Of lltlgatlon However, the.StatelEnganeer cannot

Fa .
[ oy

S

2% 7, S V. Alplne Land & Reserv01r Co 878 F. 2d at 1226

2 U.s. v. Alplne Land & Reserv01r CO 983‘F.2d,1487, 1493

W i

e
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‘applled where it w1ll ‘result 1n an unjust decrslon
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1gnore the fact that the Nevada Leglslature has . clarlfled Nevada

law which establlshes that -the court was in error as to its

'1nterpretat1on of Nevada law

There is. a doctrlne in-law called the "law of the case" which,
as generally used, des1gnates a pr1nc1ple whlch prOV1des that where
an appellate court ‘states a pr1nc1ple of law in dec1d1ng a case,
that rule becomes the law of the case and is controlllng both 'in
the lower court and on subsequent appeals as long as the facts are

substantlally the same.* The "law of the case" ‘is a procedural

rule generally followed not because the court 1s w1thout power to

recon31der a former determlnatlon, but because the: orderly process

of jud1c1al procedure requlres an end to the lltlgatlon n

Some courts have held that the doctrlne of the law of the case'

“1s one of policy only and w1ll be dlsregardedtwhen compelllng
'Tc1rcumstances call . for a- redetermlnatlon of the determlnatlon of
the point of law on prlor appeal~ and this is partlcularly true

‘where an 1nterven1ng o) ol contemporaneous‘change 1n the law has

occurred overrullng former de0151ons The- doctrlne ‘'will not be

3 nor does‘it

apply untll flnal judgment embrac1ng all issues of the case 1is

~entered.? _The doctrine of the "law of - the case" .is a matter of

30 Office of the State Englneerl Div. of Water Resourcés v.
Ccurtis Park Manor Water Users Ass n., 101 Nev. 30, 32, 692 P.2d 495
(1985) ‘ : »

1 State v. Maxwell, 508 P.2d 96, 100, 19 Az.App. 431 (1973).
32 Ryan:v. Mike-Ron Corp., 63 Cal.Rptr. 601, 605-606 (1967).

Law of the case may be relaxed and the matter reconsidered when.the
law has been changed in the appellate phase of the same case. and

';mlght affect nonfinal mixed factual and legal adjudlcatlon Sisler
V. Gannett Co., Inc., 536°A.2d 299 (N.J.Super.A.D. 1987).

33

‘People v. Medina, 492 P.2d 686, 691, 99 Cal.Rptr. '630
(1972); see also Pigeon Point Ranch Inc,. v. Perot, 379 P. 2d 321,
28 Cal.Rptr. 865 (1963). ' '

B R L.K. and Co v. State Tax. Comm1551on, 438 P 2d 985 (1968).
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judicial pollcy, not law, and merely expresses a practlce of thek
courts to generally refuse to reopen what has ‘been decided, it is

not - a llmlt to thelr power and 1t w1ll not be applled at the

At

expense of justlce o ',% RN

The State Englneer,- while‘fsympathetlc to the continual
treadmlll of lltlgatlon these cases have been on, cannot just

1gnore the Court’s m1s1nterpretatlon of Nevada law partlcularly in

‘light of the confu51on that could result in the years té come for

other c1tlzens of the’ statef \ In 1993 the Nevada. Leglslature_k
clarlfled Nevada’s definition of ”water already approprlated" by .
prov1d1ng that "water - already approprlated"vlncludes water for

whose approprlatlon the state englneer ‘has issued a permlt but

" 'which has not . been applled to the' 1ntended use before. an

:appllcatlon to change is made.

The’ Rev1sor & Note to NRS 533.324 notes that the leglslature
declared that 1t had examlned the past and present practice of the
state‘ englneer w1th respect to theJ approval -~or .denial = of

£ appllcatlons to - change the place of dlver51on, manner of use or
place of wuse of water and found that those app11catlons have been,“

" approved or. denled 1n the same manner as appllcatlons 1nvolv1ng

water applled to the 1ntended benef1c1al use before the appllcatlon

for. change had been made The legislature declared that its 1ntent

" by the act .was to clarlfy the operatlon of the statute thereby
‘ promotlng stablllty and cons1stency in the admlnlstratlon of Nevada

;water law . The State Englneer concludes that law of the supreme

courts of Wyomlng, Idaho, and Colorade is not the law of Nevada and -

*% Luedtke v. Nabors Alaska Drilling, Inc., 834 P.2d 1220
(1992) - - . -

% powell-Cerkoney v. TCR-Montana Ranch Joint Venture, II, 860
P.2d 1328, 176 Az. 275 (Az.App. Div. 1 1993). .

37 NRS 533.324.
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the State Englneer belleves 1t is hlS obllgatlon to follow the law

of Nevada whlch allows for the permlttlng of 'a- change appllcatlonl
on a water rlght that has not,yet.been perfected.

Rebuttable Presumptlon of Abandonment is. Not Nevada Law-

The - PLPT argued that the State Englneer should apply a rule
that a presumptlon of abandonment 1s created when there is ev1dence

of prolonged nonuse of a water rlght The PLPT. contlnues that once

Jit submlts evidence of a substantlalrperlod of nonuse of -a water -

right the burden shlfts to the transfer appllcant to present

evidence justlfylng the nonuse, show1ng ‘that™ the nonuse of the
water rlght resulted from c1rcumstances ‘beyond the water ‘right

users control ~and - fallure to do so would result in: a flndlng of‘

”abandonment

- The PLPT c1t1ng to case -law of Colorado, New Mexico, Montana

‘California and Wyomlng, argues this ‘rule of rebuttable presumptlon

is. well establlshed in the western states, there is no reason the
common law of abandonment should be dlfferent in- Nevada than in

other western states, and the Nevada Supreme Court s relatlvely

_sparse dlscuss1ons of abandonment suggest a general des1re to. -
-accept ‘the doctrine as 1t ‘has been developed in other states.

‘Appllcants argued in response that the burden of prov1ng "1ntent to
_abandon" is on' thHe party who - asserts it, and that a showing of a

'prolonged perlod of nonuse of a water rlght does not shift the

burden of 901ng forward to the water rlght holder to 1ntroduce
eV1dence to rebut - the presumptlon "

. The State Englneer concludes Nevada does not Shlft the burden

of g01ng forward to the appl1cants upon the protestant s show1ng of

an extended perlod 'of nonuse. "The state, hav1ng a .right to
des1gnate the method of _appropriation, may also provlde how long
water may. be permltted to run 1dly by and not be benef1C1ally

used."38 ' nghts acqu1red before 1913 can. only be  lost in

*® In Re Waters of Manse ‘Spring, 60-Nev. 280, 287 (1940) .
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»accordance with the law in'eXistence before the enactment of NRS

533.060; namely 1ntentlonal abandonment 3

The Nevada Supreme Court in Manse Sprlnq asked the spec1f1c
questlon of whether a pre- 1913 water right could be 1mpa1red by

prov1d1ng a dlfferent method for -its - loss than had theretofore .

existed.®® Prior to 1913 in the case of abandonment ‘the intent
of the water user was controlllng “To substltute and enlarge
upon that by saylng that the water user shall lose the water by
fallure to use it for a perlod of .five years, 1rrespect1ve of the

1ntent certalnly takes away: much of the stablllty and securlty of

.the right to the contlnued 'use of such water."*?* = Applying a
‘ rebuttable presumptionf standard - would -~ further undercut the

.stablllty and securlty of pre- 1913 vested water rlghts

The State Engineer has prev1ously held the burden of proof is
upon whoever seeks the’ declaratlon be it the. State Englneer, a
prlvate party, a protestant ‘or an appllcant to establish by.
conclusive and substantlal evidence that the act of abandonment has

) occurred 43 The State Englneer w1ll not “ghift the burden to the:n
"transfer appllcant to present evidence justlfylng the nonuse upon

. a mere show1ng by the. PLPT of a substant1a1 perlod of nonuse of a

water rlght Furthermore, since the Nevada Supreme Court s 1992

rullng 1n the Town of Eureka® whereln the Court held that because

'uthe law‘dlsﬁavors a”forfelture, ‘the State bears the burden of

LS|

¥ 1d. at 289, - . % Do
w14 at 290. k | eI |
o pdlae 2900 . S
2 I_d at 290 )

« J- R .7‘ LT &
State‘Englneer Supplemental Rullng on Remand No. 2804 datea_
Aprll 15, 1983, .official records. of “the’ Offlce of the State

Engineer (In the Matter of Harootunlan appllcatlons,,Eagle Valley,
Nevada) : .

C 43

. }. i

f- s Town of Eureka v, State Enq1neer 108 Nev 163 862 P.2d 948
(1992) )

!
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prov1ng by clear and conv1n01ng evidence, a statutory period of
non- use"‘15 the State Englneer concludes there is .no reason proof
of abandonment should be held to any standard lower than clear and
conv1nc1ng ev1dence - )

In Nevada, no rebuttable presumptlon of abandonment is created(
by ev1dence of the prolonged nonuse of a water right.*® The State

Engineer concludes the PLPT brought these protests, it ‘is the

:"plaintiff“'in these-caSes, and bears the burden of prov1ng its

‘case as to abandonment by clear and convinéing. evidence of acts of

abandonment and: 1ntent to abandon 1ntent to forsake and desert the

water rlght 4 '"Abandonment ‘requlrlng a unlon of - acts’ and intent,
-~ is a questlon of fact ‘to. be" determlned from all the surroundlng
' circumstances. "43 Nonuse for a, perlod of tlme may 1nferent1ally
‘be some ev1dence of intent” to abandon,49 however, abandonment will

‘not- be presumed. but rather must be clearly' and conv1nc1ngly

establlshed by. the ev1dence If the leglslature w1shes to-

.establlsh a“rebuttable presumptlon regardlng abandonment it may do

1 K N PR
) ,A. BRI -

s0,. but to date it has not so chosen ‘-:fngw,f~2“;"

. ‘,‘t‘

C4:Id. at 826 p.2d 952. 0 o

% .The United States District Court in Alpine III noted: that
"[tJhe Tribe, relying on authority £from other western states,

-argues ‘that a substantial period of nonuse creates a rebuttable -

presumptlon of abandonment Though the longer the perlod of ‘meonuse,
the greater the likelihood of abandonment, we find no support for
a rebuttable presumptlon under Nevada law U.S. v Alpine Land &

Reservoir Co., 983 F. 2d 1487 1494 n. (9th Clr 1992)

Franktown Creek Irr1 ation Co. Inc 'v :.Marlette . Lake

,rCompanx and State Englneer of the State of Nevada .77 Nev. 348, 354

(1961)

@ Revert v. Ray, 95 Nev. 782, 786 (1979).

4 Franktown Creek Irrigation Co., Inc., v. Marlette  Lake

- Company_and State Enq1neer of the State of Nevada, 77 Nev. 348, 354 .

(1961)
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: IR I RULING ,;sx-&gjjit"_
The Motlons for Summary Rullng, Summary Judgment and Dlsmlssal

are hereby denled The PLPTZbears the burden of prov1ng 1ts case~

Dated thls 30th day of e
. T . r )
* \“
A g / R



CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of Interim
Ruling Number 4411 was deposited in the U.S. Mail, first class,
postage prepaid, on this YD+ day of August, 1996, addressed to

the following:

Michael J. Van Zandt

McQualid, Metzler,

McCormick & Van Zandt

One Maritime Plaza 23rd Floor
San Francisco, CA 94111

Laufa_Schroeder
P.0. Box 1392
Hermiston, OR 97838

Michael Mackedon
P.0O. Box 1203
Fallon, NV 89407

Ross de Lipkau
P.O. Box 2790
Reno, NV 89505-2790

Gordon DePacli

P.0. Box 2311
Reno, NV 89505

Pyramid Lake Paiute
Tribe of Indians
P.0. Box 256

Nixon, NV 89824

Robert S. Pelcyger
Fredericks & Pelcyger
1881 9th Street Suite 216
Boulder, CO 80302

Jim Turner

U.S. Dept. of Interior
Office of Solicitor
Pacific SW Region

2800 Cottage Way Rm E-2753
Sacramento, CA 95825

Lynn Collins

U.8. Dept. of Interior
Office of the Solicitor
Suite 6201 Federal Bldg.
125 South State St.

Salt Lake City, UT 84138

Fred Disheroon

Special Litigation Counsel
Environment and Natural
Resources Division

U.8. Dept. of Justice

P.O. Box 7397

Ben Franklin Station
Washington, DC 20044-7397

Stephen M. Macfarlane
Trial Attorney
Environment and Natural
Resocurces Division

c/o U.8. Dept. of Justice
&£50 Capitol Mall
Sacramento, CA 95814

Rebecca Ann Harold
190 E. Main St.
Fernley, NV 89409

Lyman McConnell

Truckee Carson Irrigation
District

P.0O. Box 1356

Fallon, NV 89407-1356

Ralph Henninger
Liahona Engineering
P.O. Box 10589
Fernley, NV 89408

Jack R. and Nancy J. Cook
P.O. Box 321
Fernley, NV 89408



Darrell Craig
899 wade Lane
Fallon, NV 89406

Mr. and Mrs. Raymond Blodgett
899 Wade Lane
Fallon, NV 89406

Mark Edson
4995 Casey Road
Fallon, NV 89406

Mr. and Mrs. Robert Burrows
4995 Casey Road
Fallon, NV 89406

Andy M. and Loreen B. Wilson
150 McLean Road
Fallon, NV 89406

Lowell D. and Delma E. Emery
P.0O. Box 1873
Fallon, NV 89407

George W. Jr. &
Mildred B. Pomeroy
4750 Harrigan R4d.
Fallon, NV 89406

Wilbert & Cecelia Snodgrass
5499 Casey Rd.
Fallon, NV 89406

Sheldon W. & Isabel H. Lamb
Rt. 1 Box 466 Conrad
Fallon, NV 89406

Lester & Katherine Pearce
1155 Gummow Dr.
Fallon, NV 89406

Lem 8. Allen Family Trust
1755 Coleman Rd.
FPallon, NV 89406

James William &
Georgiann Degiacomo
4520 Depp RA.
Fallon, NV 89406

Arnold H. & Laura B. Rohm
2300 Dickerson RA. #37
Reno, NV 89503

John Serpa
P.0. Box 789
Fallon, NV 89406

Bruce K. & Jamie L. Kent
12425 Stillwater Rd.
Fallon, NV 89406

Arthur R. & Lani Lee Peel
9350 Pasture Rd.
Fallon, NV 89406

Churchill County
190 West 1st St.
Fallon, NV 89406

William O. Davig
4375 Sheckler R4.
Fallon, NV 89406

John Southfield
1295 Cedar Dr.
Fallon, NV 89406

Richard C. & H. Lawrence
1277 Soda Lake Rd.
Fallon, NV 89406

Richard Weishaupt
950 Downs Ln.
Fallon, HV 89406

Jack E. & Charlotte W. Maples
2375 Rice R4.
Fallon, NV 89406

Bernard & Barbara Ponte
943 W, Williams
Fallon, NV 89406

Larry Mertens
210 W, Stillwater
Fallon, NV 89406

Wyatt & Linda Watson
8800 Stillwater Road
Fallon, NV 89406

Clarence Silva
10000 Stillwater RA4.
Fallon, NV 89406



@

Myrtie Stewart
P.0O. Box 1196
Fallon, NV 89406

David Akins
2160 Rice RAd.
Fallon, NV 89406

Dan Mallicoat
9836 Florin RAd.
Sacramento, CA 95829

Walter Christie

9400 Schurz Hwy
Fallon, NV 89406

Marianne Rogers

Courthouse 15 S. Main St.

Yerington, NV 89447

James & Theresa Penley
1350 Rancho R4d.
Fernley, NV 89408

Newell Mills
4475 Sheckler RAd.
Fallon, NV 89406

Lester deBraga
11700 Fitz Lane
Fallon, NV 89406

Intermountain Federal
Land Bank

P.O. Box 420

Alturas, CA 96101

Dwayne Diffin
4005 S. Harmon Rd.
Fallon, NV 89406

Herbert & Sharon Peters
#7 Falres Ln. HCR-01
Hawthorne, NV 89415

Ronald F. Cauley
1475 Main St.
Gardnerville, NV 89410

George Benesch

Re: Crawford Mortgage Co.
P.O. Box 3197

Reno, NV 89505

Barry Fitzpatrick

137 Keddie St.
Fallon, NV 89406

&uﬂmfim Vol




