IN THE; MATTER OF THE POSSIBLE. FORFEITURE OF
' 5877 FROM AN UNDERGROUND SOURCE, AMARGOSA -

'NEVADA

”Hernstadt Bell Telephone of Nevada,; and LlSle K Lowe

mfoundatlon for the ev1dence flled 1n support of the petltlon

: IN THE OFFICE OF THE STATE ENGINEER
T OF THE STATE OF HEVADA

WATER RIGHTS UNDER PERMIT 17348, CERTIFICATE - .
' - RULING

#4399

DESERT GROUNDWATER BASIN (230), NYE CDUNTY

'GENERAL = - -
, L R ’fI. '_f."“,: A Lo
Appllcatlon 17348 was . flled by Joseph 5. Marrlott ‘on August 8

f1957 to approprlate the underground waters. w1th1n the Amargosa
Z‘Desert Groundwater Ba51n,:Nye County,\Nevada . Permlt 17348 was
-"approved on December 31, 1957 for 3.5 cubic foot per second (cfs)
pfor 1rrlgatlon and domestlc use; - Cert1f1cate 5877 under Permit
- 17348 was 1ssued on March 23 1965 for °0.313 cfs of water and not
‘to exceed 200 0 acre feet annually (AFA)Y. for the 1rrlgat10n of 40
w;acres of land located w1th1n the NE& NE# of Sectlon 14 T 168,

R. 49E M. D B. &M The p01nt of’ dlver51on is. located w1th1n the NE% ‘

-dNE& of sald Sectlon 14, - The owners of record are Wllllam H '

T

_ ; II;' . .
hl On'Merch 17, 1993. Amargosa Resources Incorporated (ARI)

. petltloned the State- Englneer to declare certaln.‘water rights
"forfelted 2 Permlt 17348 Certlflcate 587? is 1ncluded 1n the

pet1tlon - The petltloner submltted records going back to 1985 to

" show the -non-use of - water The alleged.perlod of non-use, for the
7purpose of thlS forfelture proceedlng, 1s 1985 through 1992

f, }f‘r R III )\' . s [ .17 A "' ' "\
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On May 16 17 and 18 1994 the State Englneer conducted a

'-‘hearlng to - allow the petltloner the opportunlty to prov1de the
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'1 Flle No 1?348,'o£ficial fedordsfihTthe‘office.of:ﬁhepstate,

"t;;’ g:‘ J,,,_df _"“ ‘}I:.

r Exhlbit No's. 1 and 2 Publlc Admlnlstratlve Hearlng before

. the State’ Englneer May 16 18 1994

&R Exhlblt No '7{ Publlc Admlnlstratlve Hearlng before the

'State Engineer May i6- 18 1994
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Dn May 1 199b a hearlng Was held to con51der the p0551ble ‘

*,forfelture oi Permlt 17348 Certlflcate 5877 4_ The petltloner,
ART dld not appear at the hearlng ‘ ' ' '

LA"\A R . )
lder.the forfelture of Permlt 17348 o

}‘,

At the hearlng to c

'Certlflcate‘ 5877 ” admlnlstrat1ve notlce was taken of. Arecordu
'_developed at the
‘developed at alltthe prev1ous hearlngs on the 1nd1v1dual water‘”

f{oundatlon hearlng, May 1994 “and of the-reCOrd'

rlgnts iject1ons to the taklng of adm1n1strat1ve ‘notice: of

:Exhlblt No”s 47, 18, 193230, 21,22, “and 27 were noted.’

L

The place'of'use of Permlt 17348 Certlflcate 5877 is’ d1v1dedj'

' 1nto flve parcels, 1dent1f1ed together w1th the current owners, as

“ .
P
7 T2

j:follows .~;;s%.i u"fijiF. jvf Ty o
‘ Assessor s Parcel Number i{fit . 70wner(si
75_19 571 ~01 [ ,'“fa;‘-ji_;' ‘fL1sle K. - Lowé..
© "19-571-02 - .- .0 . - Nevada’ Bellt
;hw'iﬁfsjlroérﬁt_l AR _Charlotte Lane
;ifgIS‘S#i;OSFU“Qf hi’*~*" 'c’,i Lisle K. Lowe ) o |
‘o‘19i571;07l o, _-i~f- j;_w,f‘ ._lechard and Charlotte Hlll:i'

”p'friNDINes.oFfFACT3A’
'At the hearlng,.Counsel for the water rlght holders moved to

: dlsmlss the pet1t1on regardlng Permlt 17348 Certltlcate 58?7 on S

P

4“Exh1b1t'No 174 Publlc Admlnlstratlve Hearlng before the_

LState Engineer May 1 1996

ﬁ‘I‘ranscrlpt p ' Publlc Admlnlstratlve Hearlng before the

":3State Englneer,.May 1 199b

B Transcrlpt pp A 111.Pub11c Admlnlstratlve Hearlng before:'

'the State- Englneer May 1, 1996

. TEXhlblt No 182 Publlc Admlnlstratlve Hearlng before ‘the _;*"
hState Englneer May 1 1996, e e : : S

aNevada Bell is. the holder of Permlt 46218 Certlflcate 123991

for commerc1al use on APN 19-571-02. ' This Rul1ng 1n no way affects
Ethe status ‘of thlS commerc1al water rlght .
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‘the grounds that ARI dld not appear to present ev1dence and
"testlmony supportlng 1ts petltlon to declare the forfelture of
"Permlt 17348 Certlflcate 5877 9 ARI s fallure to appear was the

basis for the obJectlons to the taklng of admlnlstratlve notlce of

‘the exhlblts enumerated above

The State Englneer has the statutory authorlty to declare a‘

'forfelture of water' rlghts “in the absence of a thlrd party

10

petltlon The ev1dence submltted at the toundatlon hearlng is -

'.ﬁon the record ‘'was subJect to cross examlnatlon and stands on 1ts
. own,'even in the absence of expert.- testlmony that was prov1ded in
“.past hearlngs by ARI s w1tnesses The State Englneer flnds that

where ev1dence of a p0551ble forfelture of water rlghts exists, 1t7

5 must be. pursued regardless of who - appears ‘or does not. appear to
7'support such evrdence The State Englneer further flnds that the'
‘ hearlng rlghtfully proceeded The motlon to dasmlss 1s denled -

ey , p IT. o
7' The State Englneer has taken annual pumpage lnventorles 1n the
Amargosa Desert Groundwater Basin 51nce 1983 for the purpose of_'

'overall bas1n,management\ ‘The annual groundwater pumpage 1nventory;
ffor the Amargosa Desert Groundwater Ba51n, for the Years ‘1985 -
-~-through 1991 shows that no water was used for 1rrlgatlon on any ofh
‘:the 40 acres’ of land allowed under Permlt 17348, Certlflcate'
B 5877».-11 The testlmony of the 1ndlv1duals who performed the

1 B

e el o

gTranscript'ppf*ileiz Public Admlnlstratlve Hearlng before
the State Engineert‘May'l 1996. :

- 'NRS 534.090°.

11Exhibit No. '10 Publlc Admlnlstratlve Hearlng before the

: State Englneer May 16 18, 1994.

o



‘ 1rr1gatlon occurred durlng those years

jthe'State Engineer, May 1, 1996, SR

'the State Englneer, May 1 1996 ;:hn
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1nventor1es for those years, except 1990;“A.confirmed that no

Accordlng to the 1nventory, approx1mate1y 11 acres of land

' located w1th1n the place of use of Permit 17348 Certlflcate 5877,
were - 1rrlgated 1n 1992 and - 1993 W “Mr: Llsle Lowe, owner of APN
'.19 571-01" (one acre) and 19 571 06 (19 4 acres) testlfied that he
'1rr1gated 12 acres 1n 1992 and 1993 on a portlon of ‘the 19.4 acre

parcel (APN 19 5?1 06) and planted 170 trees tor a windbreak. 13
Mr Lowe llves on the one acre parcel (APN 19- 571 01) on which the’

.well- for the 1rr1gatlon and domestlc uses 15 located w Mr. Lowe
has planted about 50 w1nabreak trees, 20 pistachio trees, and other _
‘landscaplng on, thls one acre parcel 17 ‘The State Englneer flnds-”
'~Nthat 15 acres of land18 w1th1n the place of use of Permit- 17348,
5Cert111cate 5877 were 1rr1gated in 1992 and 1995 The Statef,
-Englneer further flnds that the p01nt of dlver51on for thlS -

1rr1gatlon 1s an unpermltted well located on APN 19 571 01

12The 1nd1v1dual who performed the 1nventory for 1990 Mr. Blll

Qulnn 18 mno longer w1th the Nevada Division of Water Resources.
" Questions directed to Mr. Qulnn could have been’ answered 1n writing.

if they were submitted prior to the hedring, in’ accordance with the
Notice of Hearlng No questlons for Mr Qulnn were submltted '

13Transcrlpt PPR. 16 17 and 33 34 Publlc Admlnlstratlve Hearlng'“
before the State Englneer ‘May 1 1996

14Transcrlpt pp "22- 24 33 34 Publlc Admlnlstratlve.

: Hearlng before the. State Englneer, May ) 1996,,and Exhibit No. 10,

Public Admlnlstratlve Hearing before the. State Enhgineer, May- 16-18,

rl.1994 Accordlng to the/lnventory, the other 25 acres. were not
: 1rr1gated in 1992 and 1993 y o I N - -

. ’ 5.5 e = =’ ’ ""‘:."“-’ Wf’ v i :
N 15Transcrlpt pp 55- 58 Publlc Admlnlstratlve Hearlng before

! [

15Transcrlpt pp 55 58,,Publlc Admlnlstratlve Hearlng before

" the State Engineer, May 1, 1996 . The certlflcated well 1s located

on ‘APN- 19-571- 03. i 7_‘j o jf _:1‘ T

\.'-b ”':.'l .
1TTranscr:pr‘; pp H9- bO Publlc Admlnlstratlve Hearlng before

Ty

18The 1rrlgated land con51sts of 12 acres on APN 19 571 06, two

‘acres for the w1ndbreak trees - on th1s parcel and ‘one acre on APN
219 571 01. L S IR
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" use.

'State Englneer ‘to declare a forfeiture.

"long as no clalm or proceedlng of forfelture has begun

"State Englneer, May“l 1996

[

. The remalnlng 25 acres wrthln the place of use of Permlt_

l‘17348 Certlflcate 5877 that were not 1rr1gated re appurtenant
~to APN 19- 571 02 19~ 571 03 19 571 07, and a portlon of Mr. Lowe s
B property, APN 19-571- Ob H The State Englneer flnds that there is
_clear and conv1ncrng ev1dence that thls land was . not 1rr1gated
‘ durlng the" alleged perlod of forfelture, 1985 through 1992

CONCLUSIONS
The State Englneer has Jurlsdlctlon in- thls matter 20 L
- II. '

‘ 'Fallure for a perlod of flve consecutlve years on the part of .

1

?a water rlght holder, to use benef1c1ally all or any part ‘of the
'underground water for the purpose for Wthh the rlght 1s acquired, -
”works 3 forfelture of the water rlght to the extent of the non-

21 oo e

, ) III. o N i
Because the - law. disfavors a forfeiture,'there must’be"clear
and conv1nc1ng ev1dence or the statutory perlod of non—use for the

1. Under the rule adopted

5by the Nevada Supreme court, substantlal use of water rights after
che statutory perlod of non-use - “cures clalms to forfelture 1o}

[

_ SOOIV,
There is clear and convrnc1ng evrdence that 25 acres a

lportlon of . the place of use of Perm1t 17348 Certlflcate 5877 were
inot 1rrlgated for a perlod of tlme that exceeds flve years Thls'7

land is 1dent1f1ed as APN 19 571 02 19 571 03 - 19- 571 07 ~and a

‘portlon of APN 19 571 06 . The- State Englneer concludes that a

o

‘rh ’

19Exhlblt No 182 Publlc Admlnlstratlve Hearlng before the

lw NRS Chapters 533 and 534 'H'”f7*$'f ‘3‘}

" UyNRS 534.090.

"% town of Eureka V. Offlce of the state Eng r of Nevada 108

Nev, 826 7.2d 948 (1951)



' unpermltted well

.-Page‘ﬁﬂf.'}_ P

'portlon of Permlt 17348 Certlflcate 5877 amountlng to 125 AFA, is
'forfelted B {”ﬁwi S , _

The remalnlng 15 acres,wlocated wlthln APN 19 571 01 ‘and a

portlon of APN 19 57106 was 1rr1gated 1n 1992 and 1993 The State

Engineer concludes that any forfelture of water rlghts appurtenant

" to these 15 acres that may\have occurred before 1992 was cured-

T N

- and therefore, 1s ‘not - declared forfelted A:-,tqu

The well that serves as the sourceqof water for the 15 acres

' 15 not the certlflcated well The State Englneer concludes that

Lowe must flle an appl1cat10n to change the p01nt of dlver51on

’ that shows the 1ocatlon of the. current well In thlS manner, Mr.
‘Lowe can descr1be the land located w1th1n APN 19~ 571 06 that 1s.‘
.'belng 1rrlgated o " Lo : o '

o , RULING | .
.The‘ rlght to- benef1c1ally use a portlon of the _water

_approprlated under Permit 17348 Certlflcate 5877, amountlna to 125
“AFA lS hereby declared forfe1ted on the grounds that the water was
not benef1c1ally used for & perlod of time that exceeds flve years '
The . remalnlng 15 AFA is mnot; declared forfelted “and Mr. Lowe must
- file an appllcatlon to- change ‘the p01nt of dlver51on w1th1n 120
\days of the date of th1s Rullng or cease ‘the use- of water from the -

S 'h-tate Englneer’ : ;,}ﬁ; “
- RMT)JC?[ab‘f;; ' ,
Dated this _j}f_dayof -



