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IN THE MATTER OF APPLICATIONS ) 
TO APPROPRIATE THE PUBLIC WATER ) 
BY AGENCIES OF THE FEOERAL ) R U LIN G 
GOVERNMENT. ) 

GENERAL 

'In the past thre,e y'e~rs the Fede'ral .agencies, parficu'larly the 
Bureau of Land Management and United States Forest Service, have filed 
several hundred ?-pplicat;.~ns l! ~P, appropriate th,e pu,bJ~i~ ,w:aters for 
various .uses •. i'ncl'udi,ng sJockw~~er:ing,..wi1dlife,; recreation and domestic 
use. The fil ing of tHe a'ppl ;catio"ns preci'pitated substantial controversy 
wh';ch resulted in the' si~'te Enginee'r holding publ;', hearings to ·.'rec~;ve 
pub 1 i c comnent o,n.9 test imony a t ~he :01 Jowi ,n9 .tjm~s an~. PI' ace:s : : ~ 

July 26, 1982, at 7:00 P.M., Conference Room, Extension Off';>ce, 
Humbo 1 CIt County F ai r Grounds •. Wi nnemu'cca, Nevada. . ' '. '. . . . 

J,u,ly .27~. 1982. ~t 7:00 P.M., .District Court Room. Elko C9untY. Court 
House. El ko, Nevada. . . . . .' 

August '26,1982, at 7:0'0 P.M., District Cour,t Ro.om" White ,f-ine 
Co'unty Court Hous'e, Ely, Nevada. , ./ . 

October 4, 1'982, at 7:00 P.M., Distri'ct Court Room, Nye Coun'ty 
Court House. Tonopah~ Nevada. 

October 5, 1982~ at 7:00 P.M., District Court Room, Lincoln County 
Court House, Pioche~ Nevada. 

October, 20, 1~82, at 7":00 ·P.M . .' W~shoe C~unty 'Comission Auditorium. 
Reno ~ Nevada. . 

The trarscripts of these hearings ,are avaiiable ih 'the Office :of 
the State Engineer as a matter of public record. . . , ".,. 

The hearings produced a record of considerable objection to the 
approval of these applications to appropriate by the Federal agencies 
based ,gener~\11y on .. :th;e follo:~ing. grounds: y 

1. The "Federal agencies cannot legally qualify as applicants 
under Nevada Statute .. 

2. The granting of these applications would be legally in conflict 
with certain provisions of NRS Chapter 321, corrunonly known as the "Sagebrush 
Rebellion" legislation. 

3. The granting of water rights to the Federal agencies would 
weaken the legal hold the ranchers and farmers have on the public range 
as relates to grazing rights. Therefore, the approval of the applications 
would not be in the public interest. 
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4. The approval of the applications would threaten the availability 
of water for such other uses as mining and irrigation, etc., and would 
further weaken the state's control over wildlife. recreation and urban 
development, and therefore would not be in the public interest. 

5. The approval of the applications threatens the statets sovereignty 
under the U.S. Constitution. 

6. The Federal agencies cannot legally demonstrate the ability to 
place the water to beneficial use through privately owned stock and 
wildlife controlled and under the jurisdiction of the State of Nevada . 

. 7. The approval of the applications would provide the Federal 
agencies with control over \'1ater sources that would allow the water to 
be removed from the area of the sources, thereby adversely effecting the 
access of stock and wildlife to water. ' 

One other comme(lt must be made,.xegarding the record 'of the public 
hearings. Public comment "and testimony 3/ centered on Federal agency 
policy and various solicitors' opinions that have led to a general 
feeling of mistrust and conceived mismanagement of federally controlled 
public lands. This ruling will not address any matter not directly 
related to the pending applications to appropriat.e the public waters . 

FINDINGS OF FACT 

I 

Do Federal agencies gualify 
appropriate the public waters. 

u.nder Nevada Statutes as applicants to 

NRS 533.010 specifi.cally qualifies the "United States" as an applicant 
under the definition of "person". '- It. follows that the United States is 
legally represented by various Federal. agencies. 

II' 

Would the granting of application-s to appropriate the public waters 
to Federal a encies be le all in conflict with NRS 321.596 thru 321.599 
Sa ebrush Rebel ion Le islation 

'., . 

• 
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The state's control and authority over the public waters is set out 
under NRS Chapters 533 and 534, which include the statutory procedure 
for appropriations and q,9judications.' 'The provisions of NRS. 321.596 
thru 321.599 do not represent any mandate on repeal of that control and 
authority nor does it p"reclude or di,squa,lify Federal agencies any legal 
standing as applicants as set forth under the Water Law. These provisions 
represent a statutory claim to owners~ip of certain public lands ... ,A 
claim which will be subject ultimate'li to judicial and/or congressional 
declaratfon. Should the State of Nevada be successful in asserting its 
o'wnershi-p of th'e public lands, then it would follow that water rights 
and improvements appurtenant thereto wou] d pass into state ownershi p as 
appurtenances to the land. " 

III 

Wi 11 the rant i n of wa ter rj, hts to the Federa 1 a enc; es weaken 
the legal hold t e ,ranchers an '>f;!a_dr:n:exs haY'e on the public range as 
relates to grazing rights: .',,!, - ·"'J~hh;r _. ';", 

Grazing privileges avai'la~le~toi farm~l:'sl a'ri'd:~ra'hcliers are primarily 
determi ne<;1. by d i scret i ona ry decj s i on'~· of the; Hnd' m.anager?',' hopefully 
based on the forage available on the 'land 'arid on the genera-l condition 
of the range. Fora-ge and range copditions are de:ter,m.ined by precipitation, 
spi-l.-, climat~ and oth~r factor.s la't;'-gely independent of the existence or 
.nQn-existel1ce of watering sour-ces. The quantity'of' f5rage is not likely 
to ;be determined by the owner of re,co!:,d on a stockwater permit. The 
deve 1 opment of new w~teri,ng sources:,'represented by many of the app 1; cat; ons 
is perceived as opening up greater areas for grazing and more efficient 
use of existing areas., which in turn sho\jld reduce grazing pressure in 
the vicinity of existing watering sQ .. ur,ces, thus increasing the quantity 
and quality of grazing privileges as"a whole. The State Engineer makes 
this finding with some caution as riH;a-tes to the exiS'ting holders o.f 
grazing privileges. The public hearings drew comment concerning the 

fopossibility of competitive bidding -for; grazing privileges which would 
adversely affect the existing range~user-, especially in the case of the 
range u'ser holding ownership to base~.pr,9perty in his grazing area. The 
indispensability of grazing pr'iviJege,?-to a viable ranching operation in 
the sam~,_'~rea cannot be ignored wh.~te,.it is closely, associated with 
,st~te ssl'n,ctioned water rights. The, Ne,vada Legislature addressed this 
cpncern 'wjth the passage of NRS 533.485'thru 533.510. NRS 533.495 
speciffc'ially provides that subsisting rights, (gra.z;'ng rights) will not 
be impaiTed. Conditions attached to t,he issuance pf permits under the 
pend~ng applications would preclude the utilization of water rights to 
the detriment and impairment of the range user where that detriment and 
)mpairriie,n.t can be established:- ' 

-:;'-J v: 
:' ~-, 
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IV 

Will the granting of water rights to 
the availability of water for other uses. 

','"'- ',. 
'. -:~ 

the Federal~agencies threaten 

The foundation of the Nevada Water. Law is the doctrine of prior 
appropriation. The amounts of water repre~ented in -the Federal applications 
are minimal and must be supported by a demonstrated n-eed and means to 
accomplish beneficial use. The issuance of any permit will be subject 
to ex;-st; ng ri ghts and any cons i derat] o~ of den; a 1 wi 1.1 be ,made on 
factual determination. . .-

It is conceivable that a junior appropriator could have his application 
'denied or his right curtailed to pr.otect a senior right held by a Federal 

. agenc;y. That. of cO!Jrse. is the essence-:,of prior appropriation and 
protection of existing rights. Tcf"disqualtfy the Federal applications 
on the bas i s of s pecu 1 a ti ng on future demands and a va i.1 abil ity of water 
for irrigation, mining. wildlife and other uses would not only violate 
the doctrine but place the same -burden 'on the private appropria'tor. 

<;- V 

the 
Win the granting of water rights. to the FedeYlal agencies threaten 

state1s sovereignty.:'; ,-

While NRS 533.325 makes it clear that the Unit!Cd States. may appropriate 
wa~er,pursuant to NRS Chapter 5~3,.:,it is a'rgued:that.as a practical 
matter in dOing so Nevada cedes some of its sovereignty. The legal 
arguments both pro and <:;,on on the jS,sue of state sovereignty are so 
voluminous as to be beyond the s,co"j:le of this ruling. ,The U-.S. Supreme 
Court 4/ in recent decisions has indicated deference to state water law 
except-in cases of reserve~ or impHed reserved rights. To preclude the 
Federal agencies from 'the opportunity of acquir'ing state issued water ; 
rights in support of congressiona1.ly"1l1a,ndated responsibilities on the 
basis of impuning ,state ~overeign:!=y wou~ad only serve an unimpeachable 
and compell ing reason §j for judicia-,,,<'or congreSSional, creat-fop of non­
reserved rights. The U.S. Supreme '\Go,urt has ruled 61. that state-impo'sed 
conditions can be placed on water ri,gljts issued' to Federal -agencies, 
whic,h is a more desirable a1ternatbJ.~',to the 'P9ssible event and success 
of Fede,ral agencies obtaining' righ(~~'f6r 'the same uSt;S independent of 
state,-"Taw and of the conditions thet.sta-te can lawfully attaCh to permits. 
Adqltiona.lly. recognition of and compliance with state water law by 
Feder-aT- a'genci es can only serve to ,strengthen the State of Nevada's 
sov:ereignty. It is ironic that fOl'ty~ars the, ~tate of Nevada has claimed 
that its sovereignty was being impunecl"-by lack of recognition and 

,,~, . 
compljance with state,' 1.aw by the Federal agencies. 

VI 

-~ 

",' 

. , 
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Can the Federal agencies demonstrate the ability to place the 
public waters to beneficial use through privately owned stock and wildlife 
controlled and under the jurisdiction of the State of Nevada. 

The State Engineer has strongly advocated the joint filing for 
stockwatering rights by the Federal agenc;e~ and range users as a viable 
alternative to protect the interests of both parties. Comparison relating 
to ownership of stock can be drawn in that if a limitation on the issuing 
of permits is dependent on ownership, then the State Engineer would have 
to consider denial of permits to public utilities. general improvement 
districts. municipalities, state agencies, irrigation districts and 
other legal entities who do not own the land where beneficial use occurs 
or who cause the water to be placed to beneficial use by other persons 
or by animals they do not own. ,. 

The feared weakening of state control over wildlife is best responded 
to by pointing out the provisions of NRS 533.367 which ensures wildlife 
access to water from springs and ,?e~p~ it cus~omarily uses. Wildlife 
are simply unimpressed by the iA~ntit;y ... of who~ver might. hold rights to 
the sources they use. State control "'over wildlife is achieved primarily 
by regulating hunting and fishing .. Many of the Federal applications 
will tend to enhance wildlife propagati.biT by' creating new watering 
sources and give the state more w;'ldlife' to contro":' The'Stat'e Depart­
ment of Wildlife has filed no protests nor voiced,oppositio~ to the 
federal filings for wildlife u'se~ .' -

VII 

Will the approval of applications to Federal agencies allow It/ater 
to be removed from the area of the sources, thereby adversely effecting 
the access of stock and wildlife to water. 

The statutory procedure for acquliiri'rig.appropriative water rights 
in the State of Nevada is set out un,der Chapter 533 NRS. Each application 
is required to have a described poi;nt,of diversion (described by 40-acre 
subdivision and course and distance tie) and place of beneficial use. 
The diversion and place of use of t~e water is therefore limited to that 
described under the application. Inlconsidering an application for 
approval, the State Engineer may determine the effects of access for 
stock and wildlife and will consider the merits of any protest that may 
be filed against the granting of the application based on adverse effects 
on access. NRS 533.367 further provides: 

IIBefore a person may obtain a right to the use of water from a 
spring or water which has seeped--to the surface of the ground, he must 
ensure that wildlife which customarily uses the water will have access 
to it. II 

In addition, NRS 533.345 provides: 
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II Every app 1 i ca ti on for a perm; t to change the poi nt of di vers i on, 
manner of use or place of use of water already appropriated shall contain 
such information as may be necessary to a full understanding of the 
proposed change, as may be required by the State Engineer. 1I 

The State Engineer finds that under statutory criteria he cannot 
speculate on whether private appropriators can or will provide for the 
types of uses applied for by the Federal agencies. In reaching a 
conclusion. and decision in any controversy, more than one public interest 
may be identified. The State Engineer must then weigh one interest 
against the other in reaching a determination. 

In many cases, there are present.ly no existing sources or existing 
rights from which wildlife and stock may take water. Conditions may 
dictate that the water be diverted to adjacent areas in order to provide 
these wateri ng sources. I n cons i deri ng these app 1 i cat; ons for approva 1 , 
an evaluation and determination will be made individually as to any 
adverse effects on existing rights and H the granting of the applica-
tion is in the public interest. . 

CONCLUS IONS 

I 

Federal agencies qualify under Nevada Statute as applicants to 
appropriate the public waters. 

I I 

The granting of applications to appropriate the public waters to 
Federal agencies would not conflict with the provisions of NRS Chapter 
321. 

III 

The granting of applications to appropriate the public waters will 
not conflict with the subsisting existing rights of range users nor 
conflict with the policy set forth in NRS 533.495 with adequate terms 
and conditions imposed on approval. ,., . , 

The granting of applications to appropriate the publlc waters by 
Federal agencies would be subject -to ·exjsting ri9hts on the source. 

·s 

-~. 
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There is no evi dence that the _grantj, ng of app 1 i cat ions to appropri ate 
the public ,waters by Federal agenci'es woul:d threaten or otherwise adversely' 
effect the state! s sovereignty. '~On the contrary. it is concluded that 
recognition and compliance wjth state water law will s.trengthen state 
sovereignty. 

VI 

Each application filed by the Federal agencies will be considered 
on its own merits as to 'the ability of the appropriator to place the 
water to beneficial use. 

RULING 

Federal agencies are legal app.licants under the Nevada Water law 
and each application to appropriate'·pen~·ing befor.e the State Engineer 
will be considered for approval or denial based on its own merits' consistent 
'with protection of existing rights, statutory complianc~. the'puhljc 
interest and consideration of any protests filed ;n compliance with the 
Statute. 

, 
',::;ztfUllY SUbmitted,. ' 

C ___ cr;f)a .. ~~ 
PETER G, ~IORROS " 
State Engineer 

PGM/br 

Dated this 26th day of 

JULY 1983. 
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FOOTNOTES 

1. Public record in the office of the State Engineer. 

2. Transcript, of hearings before the State Engineer. 

3. }r.aoscr.;pt of hearings before the .State Engineer. 
, ~-

4. Cappaert vs. United States et al., 426 U .. S. 128 (.lo976); 
United States vs. New Mexico, 438 U.S. 1i97 (1978); 
California vs. United States, 438 U.S. 645 (1978). 

5. SQ.licHo'r-:~lilliain!h. t::rild,iron's ,Opinion, September 11, 1981. In 
the conclusions reached in the .Opinion it was held that: 

"Within this framework. there is an insufficient legal basis for the 
creation of what h,as been called federal IInon-reserved" water rights, 
especially in the wa:ke of the Supreme Court pronouncements in United 
States v. California and New.Me}ki-co v. United States. I must conclude 
the~e!ore ~hat t~ere -f~-- no feq~J~_l i Ilryon-rese'rved ',' water ri ght. . Federa 1 
ent,t,es, lncludlng.; wlthout lJ:Il,l)~t.atlon, the: Natlonal Park Servlce, 
Fish and ~Jildlife,Service, Bur~u-~of Retlamat,ion and the Bur~au of 
Land ~lanagement, may not, withbut congressionally created reserved 
ri ghts, circumvent state subs'tant i ve or procedural 1 aws in appropr;­
ating water. Rather, consistent with the ,express language in the 
New Mex i co dec; s i on, federa-l··en~i~t-tes,-.,mu_s t'.~,a~qu'i're~~water,as. ;~QoJ d:ia,ny 
other' pri va te c 1 a imant withi n the va r; ous sita tes . -. . ';' 

Nothing in this Opinion limits federal procurement of water by other 
'e,gally authorized means, if ~lla.te wa.ter law proh'ibits the appropria­
tion of water for the federally specified purpose. ,Specifically. 
condemna'tion, purchase or exchange: rriay 'be used-' as a bas i s for acqui r­
ing water for use on federal lands." , . 
Opinion of Assistant U:S: 'Attorney .General Theodore h Olson. 
Federa.J "Non-Reserved ll Water Rights. Under conclusions it was held 
that: .. ,J. '0' -~ .... , "'. ",-1\,' ",C': ' • 

"Although we have not undertaken an independent analysis of the 
various federal land management statutes, we believe that. as a 
practi ca 1 matter, because statutes authori zi ng management of -the 
public domain probably do not provide a basis for assertion of 
federal water rights, the federal rights that can be asserted are 
limited to federal reserved rights and rights implied from specific 
congressional directives, if the concept of "reserved" rights is 
understood to apply as well to acquired federal lands that are part 
of a federal reservation. This does not mean that the federal 
government is helpless to acquire the water it needs to carry out 
its management functions on federal lands. If that water cannot be 
acquired under state law or by purQha's,e or condemnation of existing 
ri ghts:;· the remedy 1; es wi thi n' the "power of Congress. The Supremacy 
Clause, provides Congress ample power, when coupled with the commerce 
power, the Property Clause, or other grants of federal power, to 
supersede state law. The exercise of such power must be explicit 
or clearly implied, however, and federal rights to water will not 
be found Simply by virtue of the oW.n.er..ship, occupation, or use of 
federa 1 1 and, wi thout more. 11 
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FOOTNOTES (CONTINUED) 

6. California vs. United States, 438 U:S. 645 (1978); 
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