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IN THE MATTER OF APPLICATIONS ) 
TO CHANGE 34444, 34445 AND 34446 ) 
FILED BY J, CHESTER YOUNG .FOR THE) 
WATERS OF KINGSTON CREEK, ,~ANDER ) 
COUNTY, NEVADA" ) 

SUPPLEMENTAL RULING 

GENERAL , 
" ' " This supplemental ruling is respectfully submitted in compliance 

with the remand' or.der of the Third Judicial District Cour.t,of the State 
of(l '~.ey,a~.a d~~~.d ,$~p~~l1Jber 15" ~~~.2, JiOn'o~·~ble·'~i~~ar.4~1~. ~~garia,.·D'istrict 
Judge, pr.es';'dl,ng. . .,,- '- .' .', ') - " ". .0'. ..,. ,,' ; _:' . r' 
, , ',:J, '.)\. ' . 

A h'lstory of .the sequence of events wl11 not be stated since the 
CDurt'.s order ,ampl~ provided a chronoJogical sunmary of all matters per-

• .", ,,,. ' I . ,,' .:- _, '. f • " ~ •. , , __ , • " _.'-

t1 nent ,to the, J .. Chester Young I 5 app 11 catfons ,here; nafter referred' to as 
t~~,_'yp;unLg A'pplicati~·ri~.. . :' .-' '.' •.. ; . -',' 'I' :, ~.~ . "( , . 

. • ,- ., .' ~ " """'!: ," " ' , 
T.he Cou.rt'.s .Remand Order ,of September 15~ 1982, specif.ically directed 

the",Sfate En9:i nee<~o",~up~it' ,addi,t}Ona'\ ~f5)1d:{ng~ a;n. th,E:! 'ro ~ 1 owih'g ';, . . 
~ 't', 

, f. :1. 
, , " .' I. -, _ ,'. t. ' ' " ,', I':, '_"" , :: " , '. ' 

"An, ,express fwdlng that no threat -to, the detr.lment of pubhc 
1'n'terest exists and t'ti"at the'fi"nding is based'on'substahtial ' 

, • : 't' '. ..' "._ ' .. '_' - !,"" ' ", • , ' , 

ir, .• ,~.~ld,~,n,c,~." !.," , ..... "", 

, . 
," 2: . :,s'~pp rem.~n!o ,to tf(~, pre~·it?us 'fi ndi,6g t~a\ th~e ~ka,rit'in9 of 

Applications 34.444, 34445 and 34446 would not' conflict with. 
th'e exist'in,g' rigth?,~ ~pe,cific,al\y th~t ttie·.fTndi-"ig'b~.'sup'porte,d 
by substantial evidence. . !, , " " " 

" " . - '~. '.' . 

:I'j' 

3;. Conclusion III of ,the a.'!l~nded.ruTirig cif January 27, 1982, con­
fl i.ct~d 'wi tli ConCi us i,O!l 'IV of' .ttie;'u]in~.ofAugust 27'; J:9!9, 

'T~e:t:'efor~,~:this,.,~4p,P,lemental r~l~n,~ ,~\J,st ~~ph~ssly.mQ.g.rfy or 
re::vers.~ C~nc1Nsl.o,~}V of :.the rull~~, of A':I9':J,st,,27, 1979. ~ " 

.. ' ,.~ "~ ", -. ! " , . , 
.F1NDIN~S OF FACT 

I 
. . .,. 

~~~ Publj_¢' Inter~~t ~nd,~C9ri$,er~a~iOn',of·th~ Res6~r~e:)~::' 
.' "j ,-, ~ • • , ' r.. - . " ;- ,I' \. 

, The .. water, la~ ,does no~ specifically' defihe ~hilt, crjteri~ t,he $t;at~ 
Engi neer must follow in detenni ni Ilg ~hether' 'the act of appropri ati ng or 
changing the point of diversion of existing water rights is "detrimental 
to th:"PU~1,~.~ i~~er~~t 9~'lrt7Jf~~~,:'r ,T~r. ~~~tt',,~rQJ.ne~r._,t~e~e~~1I:'~ ~usJ 
exer.cl~e, ~lscfetlQn lfl"hl$, lr~er.pr~~a~1_9'1,J.II~~~r th~ ,expr~s~ ~~thqrl~Y-
9rante~i.1 n t~e, ,1 a~! ,_ l.~~ ~~gt~;_~ng.in:~r. must ," ~!> :the ex~e,n~ po~s i b ~,e; 
make,a factual determlnatlon 1 of all ~nterests lnvolved 1n any partlcular 
approPi'i~:t'ion o~"thapge of e~j~ti"ng -righ!-~";'If)s hQttu.~~sY~Lt.ti~t' more 
than 'ope .public i.nterest~is determin~d or defined. ?OJl'!e intetests may 
ultim~tely autweig~:ot~~rs. ,f,rn, tp~~~i~uatjon at han~ the publ,ic inter:!'!st 
was.',served by t~e.adJudic~ti.orj·and' de;t.~r.minatioJi of"the'r~la'tiye rights 
of Kingstan.':Cr~~k. T~e pu~1ir in~~r~.~t.js. furt~er·~rr.y~(j by the e<;onomi­
cal and benefiCial use of lawfully es'tablished water rights .. The public 
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interest would not be. served by recognition of uses that are not 
supported by established water rights. The ~evada. Supreme Court has 
expressly held l! that: 

"The conservation of the waters in this state is the 
order of the day and will increase the population and 
wea 1 th and is for the pub 1 i c good. !.I . 

The Court went on to find that while this goal shou,.1d be encouraged 
by all legitimate means, it must 'not be pushed to the extent of depriving 
an appropriation of wa:ter a1 ready acquired' by prior, appropriation to a 
benefici.al use. ' 

The Young Appl ications were as necessary in the best 
interests of conserving wqter l/. reduce s~~page and evaporation 
losses of 60 to 70' percent" 3/,:--in" "t h"·':."p,,k channels lower reaches. The 
record further set forth th? cost 4/ involved in the 'new 
diversion works and -delivery to the place of use. The public 
interest identified here is of private property rights as 
represented by decreed w~ter ",'" the conservation of the resource 
and efficient use of the limited: in th.e best interests of " these 
rights and the resource. This weighed against the interest 
of property owners who ided lots within, the Kingston 
development in reliance on being maintained 5/ without 
the benefit of water rights. of the protestants was further 
inconsistent' as to the effect Applications on Kingston pro-
perty values 6/. Further protestants witnesses supported 
the conservatTon of tHe by the method of diversion 
and delivery of water in.the'. ons 7/. In addition, evidence 
of strea,m fl,0w and .hydro)ogi ' stics of-Kingston Creek is clearly 
set forth in records 8/ avai State Engineer. This data 
depicts clearly tha-t Kingston system which gen'erally has 
its maximum flow at the mounta , in. the area where it exits the 
mounta-in drainage and enter,s The evidence is' uncontro-
verted that losses are ge and evaporation 'and 
that those Jos~es" may cub feet'-per -second per mile 
in' flow rates and 1500 'in volume 10/. Although these 
losses for 'the most part water system as recharge. they 
clearly affect the decreed e to the Young Applications. 
The Conclusion IV of the ruli ,27.1979. clearly was, flawed 
-in vi'ew o .. f the substantial the contrary and the recognition 
during the administr.ative ' flow, and hydrologi<; records 
III were available totne e.~',~!" 

The question "of a' , channel reaches below the 
Young Applications ,,0 roclO on is address'ed,o'n ~he ~asis 
of a- public 'in~:~~;:~i~f~;2'1~~ . t. ;.:Uie NevadaY:Dep~ar.tinent of 
Wildl ife' ,,' and in accordance 'with':fthe 
Court ',s prev; ous.(lcdek', cons i dered 'that agreem~'l']t-ii n 
the al1lenctect rul~ing" 'Ja" s, discussion is for the p.ur-
pos'e of ,pro~,;d;~"'g 'th,e C, QUlrt;C'fu·l,l ~(i~.~'I,~,,~~f,alf~~:~",~Of the evidence. da:ta"a~nd 
records :that, the,"State"~ is no record of the" >~, 
establ fs'hment of a: water maintenance 'of instreaIT) f'lows fo~ . 
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fishery purposes on Kingston Creek. The stream flow records on Kingston 
Creek 12/ establish that during periods of low flow and precipitation in 
the drainage area, coupled with evaporation 'and seepage losses, the lower 
reaches of the K"ingston Creek Channel will not support a viable fishery 
under natural conditions. The Department of Wildlife testimony 13/ at 
the administrative hearing confirms this finding. Additional1y,~he stream 
flow records 14/ clearly reflect that during dry periods the flow of 
Kingston Cree~is reduced to a point that the diversion under the earliest 
priority right (Town of Kingston right) may not be fully satisfied. The 
conservation of the resource. based on the record. simply overwhelmed any 
consideration of a detrimen-tal effect on a questionable fishery that was 
not supported by established water rights. "f . ' . , 

The public interest does not extend to. nor does it sanction, allow­
ing water to run free, in a ;stnec;\m e.hannel when the water must be put.,to 
benef; cia 1 use in an econorh; c'nt'apneli ~to ~$..efvffi: es tab 1'; shed 'water -d,ghts. A 
fi ndi ng tha t wa ter be requi red to fl oW in" the natura 1 channel of Ki ngston 
Creek for the purpose qf suppor,ting. vegetat1.on along the channel banks 
cou 1 d create a r; pari an water rii.g.h.t.., The un'su~i tab,;" ity of the ri pa ri an 
doctrine to conditions prevailfng in .the State of Nevada has been upheld 
by the courts on severa 1 occas; ons 151. The court held 16/ on one 
occasion that: - -

"It is now the settled doctrine of this State that 
a person can acquire, the r:,i9,ht to use the waters 
flowing in a stream fb~ th~.-'-p,t.irpose of irrigation 
by appropriation as aga'insi': .. riparian proprietors or 
other persons, the prioritY~9f rights of various 
claimants to the use there,of to be determined by 
the priority of time in mak'ing. the various appro­
priations. 1I 

It would not be ln the public interest to recognize or establish a 
use of water that does not exist' under statutory sanction. , 

In summary there is no express'right, established in accordance with 
Nevada law. to use the waters of Kingston Creek as proposed by protestants 
herein. Additionally, to allow water 'to continue down the channel where 
the facts, as set out hereinabove, show it to be lost so that no viable 
fishery can exist. to the detriment of lawfully established water rights 
is, simply, not within the law"of this s·tate as set forth in the statutes 
and case law appertaining thereto. , .. 

Therefore, it is expressl.i~~j.ronclud~d' that there is no detrimental 
effect on the public intere-st a::n"d\welfare by the granting of the Young 
Applications and further that t'he granting of the applications will provide 
a substantial conservation -and efficient uSe of the 1 irnited resource which 
is in the pub 1; c i nteres t'~ 

Affect of the 

][ 

Granting of the Young Applications on 
ExifNng'Rights 

n'~ ;o~~y_. 

The right to make changes fn the exercise of a decreed or appropriative 
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right is provided by statutory, procedure subject to the condition that 
the change does not adversely effect or work injury to other rights. 
The responsibiHty of the orderly distribution of waters on adjudicated 
stream systems in Nevada rests with the State Engineer 17/ as an officer 
of the court. The administration and regulation of stream systems where 
junior rights and points of diversion are upstream from those of senior 
appropriators are commonplace. The State Engineer has determined. by 
experience and knowledge, that through the placement of adequate diver­
sion control structures and measuring devices. distribution and regula­
tion can be accomplished in accordance with the lawful interests of the 
appropriators. There was no evidence- or testimony provided in tlie admin­
istrati.ve hearing that supported the speculation that distribution could 
not be accomplished in accordance with the priority of the rights. In 
view of the physical facts exi~tin,g on Kingston Creek with relation to 
the 'poin~s of diversion of the'var_ious appropriators. the authority of 
the State Engineer; and the cont-rol works that will be required before 
actual diversion can begin. proper;,distribution can .be and will be 
accomplished. It is therefore concluded that the Young Applications 
wi 11 not adversely effect exi s ti ng 'ri ghts or the orderly di s tri but ion 
of the waters of Kings~on Creek-. ,~ .. I' ' . ' - " ' , ... 

,.coNcLuSIONS 

I !, ", >-

1, The granting 'of 'Applications 34444, 34445 and 34446 will 
not be detril!lental to the public 'interest and welfare. 

2. Conclusion IV' of .the State Engineer's ruling dated 
August 27. 1979. is hereby reversed on the grounds 
that the're is substantial' evidence as set forth under 
Findings Of Fact I, that a savings and conservation 
of water can be accomplished by the approval of 
Applications 34444, 34445 and 34446. 

3, The granting of Applications 34444, 34445 and 34446, 
subject to the conditions set fOrth in the ruling of 
January 27. 1982, will not adversely effe.ct existing 
rights or the orderly distribution of the waters of 
Kingston Creek. -
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The protests to the granting of Applications To Change 34444, 34445 
and 34446 are herewith overruled on the grounds -that the proposed changes 
will not adversely effect existing rights, will not be. detrimental to 
the public interest and welfare ~nd, the granting thereof, will be in 
the best interests of .the conserva"tion of ,the resource. 

~--~;;~pe~t~e~'-~;'~:Morros 
PGM/bc 

Dated this' 28th .day of 

September, 1982. 
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