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" - IN THE MATTER OF APPLICATIONS

)
TO CHANGE 34444, 34445 AND 34446 )
FILED BY J. CHESTER YOUNG FOR THE)
WATERS OF KINGSTON CREEK, LANDER %

SUPPLEMENTAL RULING
COUNTY, NEVADA B

GENERAL
This supp1emental ruTidg is respectfully submitted in compliance
with the remand grder of the Third Judicial District Court, of the State

of, Nevada dated September 15, 1982 Honorable R1chard J Legarza ‘District
Judge pres1d1ng L _ L e

| A h1story of the sequence of events will not be stated since the
court's order amply provided a chronglogical summary of all matters per-

tinent to the J, Chester Young s app11cat1ons here1nafter referred to as
the Young App11cat1ons o

--p cro e , s
The Court! s Remand Order of September 15, 1982 spec1f1ca11y directed
the State Eng1neer to subm1t add1t1ona1 f1nd1ngs on, the f0110w1ng

‘rflﬁl uAn express f1nd1ng that no threat to the detr1ment of pub11c
i 1nterest exists and that the f1nd1ng is based on substant1a1
“;‘s{i‘,leV1dence N . .

2. KSupplement to the prev1ous f1nd1ng that the grant1ng of
App11cataons 34444 34445 and 34446 wou]d not conflict with

. the existing rights, spec1f1ca11y that the f1nd1ng be supported

. . by substantial evidencé. By L. . _

3., Conc1us1on ITI of the amended ruling of January 27, 1982 con-

. f11cted with Conc1u51on IV, of  the ru11ng of August 27 1979

. Therefore, this supp]ementa] ru11ng must express]y mod1fy or

.reverse Conc1u51on IV of ,the ru11ng ‘of August 27, 1979 -
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EFiNoINGs_OF FACT

I. | [ ‘ N “"’1"

The PUb]lC Interest and: Conservat10n of the Resource“jc

' The. water, law ‘does not spec1f1ca11y ‘define what criteria the State
Enginéer must follow in determining whether the act of appropr1at1ng or
changing the point of diversion of existing water rights is "detrimental
to the public interest or welfare" .The State,Engineer therefore must
exerc1se d1scret10n 1n,h1s 1nterpretat1on under the express author1ty
granted,1n the, law The State Eng1neer must , to the extent poss1b1e,
make;a factua1 geterm1nat1on of all’ ﬁnterests 1nv01ved in. any part1cu1ar
appropr1at1on or change of ex1st1ng r1ghts It is not, unusual that more
than’ one public 1nterest is determ1ned or' def1ned Some 1nterests may'
u1t1mate1y outwelgh gthers JIn the,, s1tuat1on at hand tbe pub11c interest
was_served by. the. adaud1cat1onrandwdeterm1nat1on of the reIat1ve r1ghts
of Kingston,, Creek The pub11c 1nterest is, further’ served by the economi-
cal and beneficial use of Jawfully established water' rights. ' The public
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interest would not be: served by recognition of uses that are not.
supported by established water rights. The Nevada Supreme Court has
-expressly held 1/ that: " :

. "The conservation of the waters in this state is the
b order of the day and will increase the- popu1at1on and
wealth and is for the public good.*

<4

i| o . The Court went on to find that while th1s'goa1 should: Be encouraged
: by all legitimate means, it must ‘not be pushed to the extent of depriving

3 - an appropriation of water already acquired by prior. appropr1at1on to a
M benef1c1a] use.

The Young App11cat1ons were represented as necessary in the best
interests of conserving water 2/ and.to reduce seepage and evaporation
losses of 60 to 70 percent 3/ ‘the. creek channels lower reaches. The
record further set forth the substant1a1 cost 4/ involved: in the new

: diversion works and delivery system to the place of use. The public
e interest identified here is the,protect1on of private property rights as
gf _ represented by decreed water r1ghtstand the conservation of the resource
o - . andefficient use of the Timited resource in the best interests of these
; rights.and the resource. This. 1nterest 'was weighed against the interest
;! : of property owners who purchased: subdnv1ded lots within. the Kingston
' ~ development in reliance on the stream flow being maintained 5/ without
the benéfit of water rights, Theft”stnmony of 'the protestants was further
inconsistent as to the effect of, theHYoung Applications on Kingston pro-
perty values 6/. Further test1mony by1the protestants. witnesses supported
the conservation of the resourde. represented by the méthod of -diversion
and delivery of water in.the" Young App11cat1ons 7/. In-addition, evidence
of stream flow and hydr01091c character1st1cs of Kingston Creek is clearly
2 TR ~ set forth in records 8/ available-toithe State Engineer. This data
el ~depicts clearly that K1ngston Creekan - stream system which -generally has
T - its maximum flow at the mountair onit. or”in the area where it exits the
PO mountain drainage and enters the a]§MV1um 9/. The evidence is uncontro-
5 R verted that losses are substant1a ;=h?ough seepage and evaporation and
A that those losses may reach; ag’ much as»l :0 cubic feet'per ‘second per mile
in flow rates and 1500 acre- feet“péf yédr in volume 10/. ‘Although these
losses for the fost part enter‘ﬁne ground water system as recharge, they
clearly affect the decreed watefs. ava11ab1e to the Young Applications.
The Conclusion IV of the ruling. of August 27, 1979, cleariy was flawed
in view of the substantial evidence t0-the contrary and the recognition
: D ' during the administrative hean ngﬁ¢h3t -ream f1ow and hydro]og1c records
N R n/ were available. to the- State : : .

T %

,§1nrthe channel reaches below the
‘diversion is addréssed, on the basis
Bhe el f tvprotest. sThe NevadafDepartment of
I'ts:p) e oungs and in: accordance withs the
Court's. previous. or fet?, they ] neer considered ‘that agreement” in
"the amended’ ru1ﬂng -of January 27 1982 “This discussion is for the pur-
c L pose of prov1d1ng ‘the courtrfu]l;cons1deratgon of the evidence, datajand
. T records ‘that thexState Eng1rﬁeer revnewed There is no record- of the.: _
) o estab11shment‘of a water right for the ma1ntenance of 1nstream f1ows forf'
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fishery purposes on Kingston Creek. The stream flow records on Kingston
Creek 12/ establish that during periods of low flow and precipitation in
the drainage area, coupled with evaporation and seepage losses, the lower
reaches of the K1ngston Creek Channel will not support a viable fishery
under natural conditions. The Department of Wildlife testimony 13/ at
the administrative hearing confirms this finding. Additionally, the stream
flow records 14/ clearly reflect that during dry periods the flow of
Kingston Creek is reduced to a point that the diversion under the earliest
priority right (Town of Kingston right) may not be fully satisfied. The
conservation of the resource, based on the record, simply overwhelmed any
consideration of a detrimental effect on a questlonable fishery that was
not supported by estab11shed water r1ghts S
The public interest does not extend to nor does it sanction, allow-
ing water to run free in a. stream ‘channe} when the water must be put.to
beneficial use in an econom1c mannenito serve established 'water rights. A
finding that water be required to flow in the natural channel of Kingston
Creek for-the purpose of supporting. vegetat1on along the channel banks
could create a riparian water- rﬂght The unsuitability of the riparian
doctrine to conditions preva111ng in the State of Nevada has been upheld
by the courts on several occasions -15/. The court held 16/ on one
occasion that:

"It is now the settled doctrine of this State that
a person. can acquire the right to use the waters
flowing in a stream fon the ‘purpose of irrigation
by appropriation as aga1nst riparian propr1et0rs or
other persons, the pr10r1tyaof rights of various
claimants to the use- thereof to be determined by
the pr10r1ty of t1me in mak1ng the various appro-
priations.’ B

It would not be in thezpubljc interest to recognize or establish a
use of water that does not exist under statutory sanction.

In summary there is no express right, established in accordance with
Nevada law, to use the waters of Kingston Creek as proposed by protestants.
herein. Additionally, to allow water to continue down the channel where
the facts, as set out hereinabove, show it to be Tost so that no viable
f1shery can exist, to .the detriment of lawfully established water rights
is, simply, not within the law.of this state as set forth in the statutes
and case law appertaining thereto

Therefore, it is express]yPCOnc1uded that there 1is no detrimental
effect on the public interest and welfare by the granting of the Young
Applications and further that the granting of the applications will provide
a substantial conservat1on and efficient use of the 11m1ted resource which
is in the public 1nterest

I

Affect of the Grant1ng of the Young App11cat10ns on
Ex1s ;hg R1ghts '

The right to make changes in the exercise of a decreed or appropriative
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right is provided by statutory procedure subject to the condition that

-the change does not adversely effect or work injury to other rights.

The responsibility of the orderly distribution of waters on adjudicated
stream systems in Nevada rests with the State Engineer 17/ as an officer
of the court. The administration and regulation of stream systems where
Jjunior rights and points of diversion are upstream from those of senior
appropriators are commonplace. The State Engineer has determined, by
experience and knowledge, that through the placement of adequate diver-
sion control structures and measuring devices, distribution and regula-
tion can be accomplished in accordance with the lawful interests of the
appropriators. There was no evidence or testimony provided in the admin-
istrative hearing that supported the speculation that distribution could
not be accomplished in accordance with the priority of the rights. 1In
view of the physical facts existing on Kingston Creek with relation to
the points of diversion of the various appropriators, the authority of
the State Engineer; and the control works that will be required before
actual diversion can begin, proper.distribution can.be and will be
accomplished. It is therefore cohcluded that the Young Applications
will not adversely effect ex1st1ng r1ghts or the orderly distribution

of the waters of K1ngston Creek ot

- CONCLUSTONS

1. The granting'cf Applications 34444, 34445 and 34446 will
not be detrimental to the public interest and welfare.

2. Conclusion IV of the State Engineer's ruling dated
August 27, 1979, 1is hereby reversed on the grounds
that there is substantial evidence as set forth under
Findings Of Fact I, that a savings and conservation
of water can be accomplished by the approval of
Applications 34444, 34445 and 34446,

3. The granting of Applications 34444, 34445 and 34446,
subject to the conditions.set forth in the ruling of
January 27, 1982, will not adversely effect existing
rights or. the orderly d1str1but1on of the waters of
Kingston Creek .
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RULING -

: The protests to the granting of Applications To Change 34444, 34445
ki and 34446 are herewith overruled on the grounds-that the proposed changes
! will not adversely effect existing rights, will not be detrimental to
! the public interest and welfare and, the granting thereof, will be in
; the best interests of the conservation of the resource.
o Réspectfully submitted,
| _ N
“Petér G. Morros
'?f_ ‘State Engineer
b PGM/bc |
| .
Dated this'_28th  .day of "
September, 1982.
>, -
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