
" 

IN THE MATTER OF FORFEITURE AND/OR ) 
ABANDONMENT OF WATER RIGHTS UNDER ) 
PERMIT' 19376, CERTIFICATE" 7351 TO ) 
APPROPRIATE THE' WATERS OF AN UNDER- ) 
GROuND S~:)uRCE IN DIAMOND VALLEY, ) 
EUREKA COUNTY, NEVADA. ) 

GENERAL 

•. H,.'I I 'I ., 

Application 19376 was filed by Frances Virginia Machacek on Decem
ber 5, 1960 to appropriate underground water for irrigation purposes. 
The proposed place of use was the SWI/4, Nl/2 SEl/4 Section 24, T.21N., 
R.53E'.', M';D;B.&M. :A:'perinn:."~as is'sued' unde=r' i\pp1icatiou' 19376 on"Novem
ber:29', 1'961 for 4.7 c'.f.s. of -water for iril.gation:and'-domestic: pur
pas'es. Certificate 1'7351 was' issued under saia permit 'on May 19',' i970 to 
ir'rigatell '27.521 ~cres -within: the Nl/2 8E1/4 saia"Sett'ion 24:. Per~i1:: 
19376; Certificate 7351 now stands in the name of 'Joseph W. ·Tscheschke. 
"};./ ' , . • ~ I 
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FIND'INGS .. , " 
,~ , , t·... 1. 

I 

Parties of interest were given notice by letter of January 11, 1978 
that a hearing in the matter of determination of forfeiture and/or aban
donment of the subject rights was scheduled for February 16 and 17, 1978 
in the"Eureka·'CountY'·Court. House;' EureRa,-'Nevada. -2'/ Extens1ve evidence, 
testimoriy and atgu~ents ~ere presented at the hear~ng. 3/ 

II 

~l:'; Ralph Gamboa;' Watei"Commi'ssioner for~ tli.~ State' Engineer"s' of':" 
fice, testified that he had knowledge and familiarity with Section 24, 
T.21N., R.53E., M.D.B.&M" dating back to 1972. He testified that from 
1973 through 1977 there were no crops grown on the Nl/2 SEI/4 of said 
Section 24. Mr. Gamboa identified and interpreted an aerial photograph 
of the property in que'stion. Said photo was dated September, 1973. 4/ 
His testimony was that the photograph showed no crop in the Nl/2 of the 
SE1/4 f of said ' Section 24: 5/" ' i' " (" 

III 

Mr. Wayne Testo1in, Water Commissioner for the: State Engineer" s 
office' testified' in concurrance wif.h(·M-r~1 GamJjoa"regatd"ing:'the' u~edbf~' 
-water on' SeCtion 24 f6i:·the period'1973 through' 1977' and' in: the inter
pretation! of the aerial pHotograph' of the area in question':' ~/ 

,11' " ,". r I!l :. 

IV " 
• . 1.. 

"Mr. Wiers testified that he planted and irrigated a crop'of winter 
wheat' after' the July 1977 aerial photograph. Jj '.' 
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There .was, no evidence., .information Cir testimqny submitted that 
would conE':hrm that wate!;"" ~~$..>·a-pplied to 'the Nl/i SEl/4 Section 24... , 
T. 2IN .• :R.:S3.E .• for t:-.he" ~Et..1 ... ~~~tion of crpp~ !i.ui~~g the period ~~';19i3;'~:' 
through 19U':§"/ ~'.~:,::~:~", : .... '., 
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VI 

There was a determination and ruling of' forfeiture of certif..icated 
water r~gl?ts. to appropt;:·~~\9.~~?:.undergrout1~ water: in Diamond Vall,:!,!¥. -Eureka 
County. Nev:ada as of Dec}?ni15;er, J. 1975. 9/ " 
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VII ", ' 

5~1 was issued by the Stat"e:p:;f<;~;~.::~'i:o~.n~, December, 22. 1975 
of Cuz:t~,~l~ent of Wa.t,er " ":, " with~~ .. t,he' 

C?round Water' Basin". This a para,Kraph 

• .iiI' • . ,.. 
.',. ;~ 

:~\r.J 
. "~ 

> •.. ~ .' 
.f' ..... ;'>'.; .. c ... . 

t "all appltcations filed water. fo't; ir.ri-
on lands a previou:s' ,water" ".' . 

.hrou .• h forf approval 9n an 
and Notice of this ;or,der was 

3. 10, 

The State 
matter. of this action. 

.The' sour.ce 
g~Ou\l"q.~,\."a ter,; ',' .~ ,. 

NRS 534.090 prov'ides as,:;ro:~~ 

"1. Failure for 5 successive 

dates: December 27. 

~-'.~ . 
C"; .... . VI. ,.\ , . 
th~ par.ties in the subject , ... -\ . 
~ .... "". 
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-ri'ght""; wh'ether it be an ~~!::::~~;~::;;~~ per,mftted right, a.nd' £;urther 
befor'e'March 25. 1939;' ,to 

of any 
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be initiated after Dr 
Dr any part of the ,under
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rights and deter

water to the. extent of such 
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be available for further 
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If, upon no,t·±ce by regis
recorc:i whose r·ight has been 

"':t~~;~w;a::p;p~e:~a1 such rul.ing in the, 
;~ the time provided for 

. , 

'. ,,~: '~'::~:::"'~~~'". 

, '''. 

.. 
.'. 

, ".' 



": '\ '" 
" 

I, 

, " I 
" 

, . 
',~ 

·;~:,~·~k%ii. i.?f. j~W.·i':,· 
. ;." ,. 

-3-

2. A right to use underground water whether it be vested or otherwise 

,~,:a:~Y:~:b~,e:~~l,:O::S;:t~;b~:Y;~:~:::~:~~~ If the stateap"r!)pr,i."'e' in investigatiqg a ground been right, for the, 
water from th~' ,.~ame 

, ' .. "n'," 
,a'f"'O that ~n abandonm~nt nas 

":;~:i{,~~~O;,.aPR~OVing the application:, 
'( maiI''" to' the person 0'.£ ,'re.cord 
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person to" a'p'peal such ruling in the 
3.450, arid, within the time provided for . ., . ' ~ . ~ ~ 

aec,la'q.qo~ ·a,s· s,et forth by ··the "state 
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"" " 'The water r;ight under Permit 1937'6, 'G.er~tn·:hc;ate 7351 is a "pe-r:-
·mitted r'f..ght" an~.r:'·"\iete0n:it:led right" as 'q~sci.~:~::al "in NRS 534,,090 and' 

'·1.s therefore SU'?~~l'~'i.:t'~'f{~.e\ provisions.,,~l~ th~~~~~tatute. 
-',~~ -"I. :r,'-,' " .. 
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The 1967 State Le&is,]f4"u;u.~ .4:,eI1.9~ ~~R,~ .. ~'34 ~ 2:90 to provi~e that' 
".f?rfeiture would apply )o:t~~hlundet~rT'in~~ an~ d,etermined TJ.ghts. 14/ 
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apply, whether 
provides that forfeiture 
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Forfeiture of -a' w,":t'er:~F!! 
o,£',.a time of appeal 
vide,d for in NRS 533. 
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IX 

~ ~f the ls~'ue regat;d,ing 
534.090. Represent:.a-

,.(;area and holder:s 'o'f,: 
in that .ax:~a gave 

'~e;:~:r:a: possible am·endmen.t 
i" adopted by :the· .. ,lt9,77 .. 

'. become .final until expira,tion 
,:~.)~~ht forfeited as pro-

Evidence, information and· data available clearly and <70.nc1usively 
~stablish that for a period of in excess of 5 successive years, water 
has not been beneficially used Ear the purpose for: which the Water' 

acquired ' Pe'mj" 19376, Certifica,te 73.51 on the Nl/2 
';st,lU"q~ec"i'm 24, ., M.D.B.&M. EVi'~r~ri<ce,: ~n,.fo,rmation and 

water was not used f.rom the well des'. ' permit on acreage withtn t-he Nll2 SEl/4 'of said 
X~J~s ;973 through 1977. 
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RULING 
---;, '.,., 

__ 't' 

that portion,'of the right to appro
Ce-rtif:!:.cate 73'51, appurtenant to the 

',R.53E .• has been f9rfeited because of 
years on the part of the 

the unde~gr.pund' water for the 
acq.,-}i,red. ,:"'-,>,-' 
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FOOTNOTES, ,. 

,Public recoxds in -.the ·Office of ,t..he ,State Engineer . 
- < , "\,<. , ...,.r r. ,

. ")_:;: t.,,, 

State Exhibit No<";~l..l, ·Feb.ruary 16.'..,19}8 Tra~s,~ript .. 
'-' .. '" "'. -, .. - ., 

. :. , ",' ". 

February 16, ;1,.5:1,78; 'tFan~cript. 
...~ ~;-:.~ 

"'. 

Sta te Exhibi·t ·Nci".,,-g:. "F,ebruary 16, J,~78 ·~Tr.~lriscript. 
~. . ~ ". 

F~pruary :16, li~·8<rranscriPt. 
. ,< 

Page_so :37- . .tn(ough 40. '. 

. .~' 

6. ~ages 41, and 42, Jupe 28. 1978 Transcript . 

.. 4:3-and 44. 

Records -l'q.cated within . '-.~ 

Eng~~eer. 
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II. Page 1053. 
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