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" IN THE MATTER OF APPLICATION 19315 ) 
CERTI~tCA,!,~, 7 ~01;, 1,~4 20 ,CE~T.lpqrJ:') 
6912 AND '25597 ,CERTIFICATE '7562 To',) 
l\#i~O,~-,R~~t.~, ~H~ ~_wl}.~.:Efi~.'Qt :~~ .',~Npi:'R~:'j· 
GROUND SOURCE IN DIAMOND VALLEY, ,r ) 
EUREKA JC'Q'UNTY, NEVADA. ) 
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.. t, t:~-:'-Apipiidatidli' ·'i'9311S ~a,J·I.~f·illed ':'liy' MrS':"~Aii'Be -Ha'z~l? P'~t~r's "~/ 
on .. November 2, 1960 to approp:r;tate underground water for irri
g'at~on and domestic purposes. ~ 'The proposed place of use was 
Lots 1, 2,,7, 8,1 _9~ 10, 15 and 16, Sect~on 29, T.20N .. ; .R.53E., 
M,. 0 .,Br~\LM': ~ :'A tpe~'ltl"w;:is' ¥$"su'ed lund'er("llPpri&a't±o'5 ~:1:5f3l?5 cjt! .:: n, 
~~~tetfib'ei: 17';': r9~6'3~~f&r" 51. 4~''''6'., f}s ;',17q'f ':"~ater:: for \'1rii'gat~ion"'an4~: ' 
d'omes t:'i'8.' p.urpbise'sl~ 'l'llCert:i?fic5,,~t'e "'7'5'04'~'~as' ) rS'Sll'ed' :'under,~Pe:trn.i!t ,:. ~ , 
t9'31.'~f)O~ .Dec'eInb'~r iO;':197~Or~ : .1L:,:' l:C;"'j,:', .c,y.: ': !i)"h~ 1.ut·-,:···· 
'1-,1:',:.:,. I ~,·t.·~", '," ;.:-,,'~ ~~'P'':~', ~-"-'«~ ;fl·· .• ~!:· :;;.r: {'!'~:';"":·!t'-.:; \~·.:Hl' 

';:'~e',::' .. I: " ,-. "1' '1" l-j. II - . .... .;. 

Application 19420 was filed by Bruce Adam Peters' on Jan
uary 3, 1961 to approgriate .underground water for irrigation 
and d8m~s~i:~e-pur·Po~:es.12 tf:e pi:!oPos~d~:"pf.ibe :~Qf :1u~e r'Wcis(:':Cb't~'\3 f't, ': 
4'; '5 "zUld 6-!'·-:'sectfori,t,29f T~·iON~'f:~R~~·53EH::lM.:DfB. &·..tM.tt'~AFpermit:
wa's fssuJ;a ;'und'ef A'ppYica-€±6ii l19'4;2:0 sOTl;April:<:!5 E:.I1962 ht:6r 2 'p"r' 
q ~ f,_~·g;t ... ~~ "wa'-t;-e'i, ,)~o~ ~i:trr9a ti6-n"\~nd -:'d'orh~'s'tf~ Qpart;&s£~s'·fe~'Certi".::-' 
f:rca.'t'e'-'69'12 'was~'I'ssued under Permit 1942:0 on January 20, 1969.Y 

lit 

. A:pplic~t~ori':~2S'?97 ¥as'''fil~d'''tifi~t1ayi:7, ~fJ9}O~~IJ.:)y '·'A·~liceF.Ha~~l)"'·' 
pc:&ters· foi~'perm:EssiCiri: ta~"cfHifigen€lieCp'oint:r:df tdLi'v~rsioti"'-of:l t ,. 
watet-s . -h~~etgfo:e~·· apprdP:f-ia ted ::;'uRq~r· !periVi:t ; 1'9'3 F6 -;.'7 . The 'lptc3- ,~ 
pos'~d":'p:i:-ade ··of-::use1·wasUtlots, .. il :11.2 ; 'l.~,.1- 8 .. ' ;'·9 - ;'\l?0 "'1:5 ~1and L]~6· Se-ctiion 
29, T~:~ Dlj If','' IIi:: 53E::-~;j 1i1. D;13~' & , M) 'llA'-p'~rini t ~~as i;~ss'ued' und.'ex:· AP-fh!'i-
6a't~ort ~'2'~'?~t"'on :·$.§.ptEmili~pe~,;: iJ.~~?(j ':fort':i'. ~ 5 i-"'~~'f. ~;: t?'if~~~t~P ~ ~or 
i.~Fig.~tioB ': al'}q:.~ 40~~s tiq ~'t.~pose~ :, .. 'C,~;:t~f i<?a ~e ~ ~ 5.6 2 <'was"~.i;~s':}-,~S!. _ 
~nd,~r ~'P~~ni~~ , 2 ~~'9 7_~?l'} -:,~~l::!r~a:~y l?;.. r~7-l.·?L" u~,.i'i \ .... ~ 1.?~ ant.. J.n •. t... -
~ ,~,,\.t:-,~ ~LI ,~, .. 1. ...... I.:".(~·.,l:,~pr. , ... J ;-:h p .. ope .... t_y _1n ,'H!"",_")!" 5.:l~' 

.. , .':: -,",,--=d f·:·'t~"~"·!"F±NDiNGS '-t' t,~'!-: .• ';! ·\;.'t UI': .:e., 
,:~ "i',I':S .:. J-' i; ~... c..:1 ~ •. -: _;-~-. :9 ,,:1-- j,~ ~'i,' ~._' L:~;, !. 
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By letter of AprilS, 1977, par.ties of interest were~ noti
fied that a field investigation wou~'d b~, held on April, 26~ 1~77 
in the matter of the" forfeiture and/or abandonment, of the suh-
ject rights. 5/ 

III 

A field investigation was held on April 26, 1977 and was 
attended by parties of interest and representatives of the 
Division of Water Resources. A 'Report of Field Investigation 
dated May, 11, 1977 was filed in the State Engineer's office.~/ 

IV 

Parties of interest we_re given notice by letter of May 20, 
1977 that the hearing in the matt'er of determination 9£ forfei
ture and/or abandonrrient of the subject rights was scheduled for 
Tuesday, June 2B, 1977 in the Eureka county Court House, Eureka, 
Nevada.V Extensive evidence, testimoriy and arg,urnents were 
presented at the hearing.~/ 

V 
, 

By letter of April 19, 1977, Kenneth P. and Earlene Stenton 
demanded that the State' Engiri'eer withdraw all of the protests. 
the Stentons had made again:st th,~ subj eet water rights. The 
letter included a similar ;demand --for the State Engineer to en-
force NRS 534.090.21' .' 

Mr. Ralph Garnbo'a, Water_Commissioner for the State Engineer's 
office, testifi'ed that he had kDowledge and familiarity with 
Section 29, T.20N., R.53E_., ,M.,o'.B.& M., dating back to 1972. Mr. 
Gamboa testified that p.ur(iq<;3':.Jlis inspecti<?ns, he had not seen 
the well under Permit l?.3J,.?.~ 'equipped with a pump or motor. He 
testified that although he had 'not seen., a:"pump or motor on the 
well, a crop of grain was ra,ised ~:m 'Lot ~'2, which would be the 
NW~ NE~, Section 29, in 1975. ',' Mr'. Gamboa identified and inter
preted an aerial photograph 'of the property in question. Said 
photo was dated September, 1973. 10/ He testified that the 'photo 
showed crop in Lot, 2 of said Section 29 but no crop in Lots 1 
or B, the other parcels of ground to which Permit 19315 are 
appurtenant. Mr. Gamboa testified that in 1976 there was a 
crop of about 100 ac:~es,.o'f _pot-atoes 'grown on said Section 29, 

,'- .)1 

. 

a1 though he was not sure-'"as tb··'the exact location of the crop. 
With :r;egard to' the well lirlder pe~~~~~,_~~:,~~-? ~~~r:,.~ G~mpoa ,1::ets,t~fied 
th.at ~n 1973, the well was not E?:~I:l.~.p.ped .. w~tl1,.a fmoeo~.or, ge'arhead 
but in 1975 was equipped with a -,Johnson Gearhead on a Lane and 
Bowler pump and ,was powered by"a.,'t;r::uck motor. He indicated that 
the well was used. to' i'fri"g~t.e··~taEtout'-100~~acrecs""{6$ po"tat6es~in"'\'r91l'75 .• _" c .... }; 

Mr. Gamboa further test~f~i'ed-~~~h~\b tqe,. 'a:1ria1'" P1fo~-to previhus1y." 
'referred to indicated that the,only-cro,p.on Section 29 in the 
year 1973, was in 'th,e N~~ of-this_ s~ct:ioh.W -,' :-
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VIII 

Mr. Earl Rasmusen, reported present~9wner of Section 29, 
T. 20N., R. 53E., introduced into evidenc'e' .... Pet'ers Exhibits "An 
through "F". Peters' Exhibits ."An th.re,~gh t,F .. II _. were copies of 
power billings and letters ,from Mouilt Wti'eeie'r Power, Inc. con
cerning ~he use of electricity on a ,w~lJ~.up.~~·~ )permit 2~984 
located l.n Lot 5 or the SW~ NW~ of s-a,~d q,ectl.on' 29. Sal.d well 
and permit were benefici?lly u,sed durfng .. the·· .. y,ears 1975 and 
1976 arid are not tqe subject Of,,...,.t;.~is rUling .• ~ 

, , , 
, '., ""iO' -,IX<" ~ ~ ! . 
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Mr. Rasmusen introduced/into evidence, Peter's Exhibits 
"G", "H", ~!;r", "J", "K" ariciL:';;~"L'''. ~These exhibits are affidavits 
of people 'f-amiliar with'the.i':§:,@,'e:r:?}"tien on -Section, 29, (T~ 20N. " 
R.53E. Peter's Exhibi t "G,".:~j1s:,4·n: ~a~fg.d~vl. t from" ,Mi:"'Doyle S'nider 
stating that in 1972 he:'\'l.?l'~~'J~''''J>t.he employ of Mr. Rasmusen and 
irrigated oats, alfalfa ancil: 'E?e-a·s on ',the north 160 acres of the 
Peter' s plac~ ,on Highway 's'q', i~~;B!~:a_mq.nd \Tall"ey:'. Peter's Exhibit 
"H" is an affidavit' o£:-- Elrrie;'-Dur'ai:b~i,; -Mr. Durarte stated that 
he worked as a farm hand ,fer .Earl' Rasmusen in 1972 and farmed 
Lots 1, 2, 3, 4 and 7 in s"'£:idf-tSection 29. Peter's Exhibit" I" 
is an affidavit of Deanna C0.ty~.o!15~~Ms. Coty stated that during 
the year 1974 she saw irrfigati0,n :'0'£, .the following described 
property; Lots 3, 4, 6 and 7, $ec-tion 29, T. 20N., R.53E. Peter's 
Exhibit "J" is, an afi;idavi,:j:..gt":-,Donald L. Hall. Mr. Hall stated 
that during the year! 1975 ,tle:",s,qW ~,irri,gation on Lots 2, 3, 4, 7, 
8, 9 and 16, Section 29 ah'iif,'duri,ng the yea!;" 1976 he saw irriga
tion on Lots 5, 6 and 7. "':rpe,te:r's ·Exhibit '''K'' is an affidavit 
of Mr. Harry Sevey. Mr. sey~y '-stated that he knows of his own 
personal knowledge tha·t the_ :fol,lqwing described E.ots were irri
gated from the. year 1972 through 1976; Lots 2, 3, 4, 5, 6, 7, 
8, 9, 10, 15 and 16, Section 29,.T.20N., R.53E. Peter's Exhi
bit "L" is an affidavit of Mr. Ed Anderson. Mr. Anderson stated 
that during the years)~1975 and 19715" he saw irrigation on the 
following described property; 1975, L'ots Band 9, said Section 29 
and in 1976, Lots 3 and 5, said Section 29. He stated that he 
h~d also seen crops grown on Lots 6 and 16 of said Section 29 
in the years 1975 and 1976. 14 / 

x 

Mr. Rasmusen introduced into evidence Peter's Exhibit "M". 
Peter.I.~, Exhibit "M" consited of four photeg:r,ap):{s ,taken in ~9?5·~ 
The Pitot.J:Wr'ilPhs show a crop and irrigation.-by sBr4,n,klers of 
potatoes ~'in Lot _16 of .said Section 29. 15/ . 'l ' , 
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XI 

Mr. Rasrnusen testified that the potatoes grown in Lot 16 
were irrigated by' th~ well under P.enrd t 25597 and also Permit 
23984. He testified t!'lat in 1972 and 197'3 he irrigated grain 
in Lot 2 from t-he well. under Permit 19315. He stated that in 
1973 he removed the pump and motor from the well and has not 
used it since. He further testified that he had been farming 
said Section 29 since 1972 and had not used the well under 
Permit 19420 located, in Lot 26 during any of those years.16/ 

XII 

There was a d~termination and ruling of forfeiture of 
certificated water rights to appropriate underground water in 
D~amond Valley, Eureka County, Nevada, as of December 3, 1975.~ 

XIII 

Order No. 541 was issued by the State Engineer on December 
22, 1975, entitled ·t'Nbtice of Curtailment of Water Appropri,ation 
within the Diamond Valley _Ground Water Basin". This order 
included a paragri?ph;:;indicating that "all applications filed to 
appropriate water ·for irrig~tion purposes on lands 'in Diamond 
Valley that had a previous"'water right lost through forfeiture 
will be considered for approval on an individual basis and on 
their own merits" .18/ Not~.¢·er'6f this o1I7s.eir·;c.was publishe¢l in 
the Eureka Sentinel on the following dates: December 27, 1975; 
January 3, 10, 17 and 24, 1976.~ 

CONCLUSIONS 

I 

.The State Engineer has jurisdiction of the parties in the 
subject matter of this acti<?I:l'_.~ 

II 

The source of water under Permits 19315, Certificate 7504, 
Permit 19420, Certificate 6912 and Permit 2559,7, Certificate 
7562 is underground water. 

III 

NRS 534.090 provides as follows: 
, . ",: t i. 

!!l< ' failuAre for 5" sli9cessive years on the part o~ the holder 
of any right, whether it be an adjudicated right, an unadjudicated 
right, or permitted right, and further wheth~r such right be 
initia,te<:i'- after 'or befoIle Ma·rc_h,-25, 1939, to use beneficially 
~ - , , ," .' , . ' ~ , 
,arl O~ al2-Y part o~f> 'trE1;.-,1.}::r:J.(~Tei..,~ound water for the purpose for 
whi_ch ,such righ,t shall be aqq~{ired or claimed, shall work a for...; 
fei tur'e' of both~ undetermined tights and'determined rights of the 
right to ~the use of such water to' the- extent of such nonuse. 
Upop'the~forfeiture of a right to the use of ground water, such 
wat"er ~s'ha~i">revert to the public and shall be available for ,- 1 ' 
.-,- ... '. ~'r 

-. 
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further appropriation, subject to existing rights. If, upon 

I. ·F_ .. 

notice by registered: or certified mail to the person of recdrd· . . ''''f''',::,. 
whose right has been declared forfeited, such person fails to 
appeal sllc,h ruling ip 'the _manner proyided for in NRS 533.450, .;n~/' ~i;L.· 
and wi thin' the time pray-ided for the·I."E!-;i,:,ri, ·the forfeiture becomes 
final. 'I - , 

2. A right to use underground water whether it be vested or 
otherwise may be lost by abandonment. If the State engineer, 
in investigating a g~ound water source, upon which ±here has 
been a prior right, for the purpose of acting upon an applica
tion to appropriate water from the same source, is of the belief 
from his examination that an-abandonment has taken place, he 
shall so state in his 'ruling approving the application. If, 
upon notic'e by r,egistered 0.r certified mail to the person of 
record- who had th.e prfor .... ~J:'.:i-g:Q.,t, such person ,fails to appeal 
such ruling in the m~nneJ;":','p.;t§oN"ided for ;In' NRS -533.450, 'and within 
the time provided for the'rein, the alleged abandonment declara
tion as set forth by)' "t;he state engineer becomes final. IT 21/ 

".'-
IV 

" 
The water rights under>pe:r;mit 1931-5, C.ertificate' 7504, 

Permit 19420 Certificate 6·91,'Q,('anCi,."'Permit 25597, Certificate 7562 
are "permitted rights" an(iL_· .. ~'-~4~}::eriniried rights" as described in 
NRS 534.090 and are therefo-re:~subaect to the provisions of that 
statute. . 

, 
V 

The 1967 State Legislature q.mended NRS 534,090 to provide 
that forfeiture would ai:i~~y. _to .both unde,termined and determined 
rights.~1 

NRS 534.090 clearly sets forth and provides that forfeiture 
shall apply whether such ri.9h~s be:- 'initiated after or before 
March 25, 1939. 

y:p 

The 1977 Nevada State L.egislatiJre was fully aware of the 
issue regarding forfeiture of unperground water rights as pro
vided in NRS 534. 090;, Represeri.~ta':tives of persons interested 
in Diamond Val'ley and holders o f'- rights, to appropriate water for 
irrigation purposes in that .. 'a'r.e"i -,gave testimony before legis

·la;t;iv·e'tcprrunittees, regard-j,.rig a possible amendment to NRS 534.090. 
-'N(;;'" acl'endmkdt:1sli"tb thilb"' s-t&:t.ute were adopted by the 1977 Legis
lature. 

_:1'- t"" .. ·/" ~";-.. . ->""" .. r '". r-r.,fIOJ . 
~, • ,'., _. .,'~ , ."> ,; .flo. ~ , 

.' ',' " • ,-~. .... ... 1\;1'. -~ -w, 
Fbrfe'i';ture 'of~_a-w-ater right 'does not become'final until ex-
~""-- ........ .... ~ 

piration of a time for appeaL'.of a ruling declaring such water 
forfeited~a"'s"'-p~dvided in NRS' 533.450.23/ 

",,(,F ... -r·~~ ':;;'., .. : . -
., '.' ,f f ~ __ 
, ,,_.... ;_'If ~' 
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o t,1,Any applic~tion for a permit or any permit to. appropriate 
water may be .-~s·ttgned subject to the; cOtJ-4itions of the permit 
but noi5suqh a!:t~igrunent shall be bindimJ""exc"ept between .the par
ties thereto .untess filed for record in' the ,o·£,fiee of the State 
Engineer" _~.24/ q:'he:- d:J.rrent owners of Pe::pn~,t_s>'{9j15, 19420 and 
25597 therefore' ~re bound by their predec .. essors .action or inac
tion' as it rela:~es; to the possible forfeiture of said rights. 

X 
-.~ - 'f ........ _ 

Evidence, inforination and data ·a~~.-i4.anr~ {.ndicate that 
water was beneficially used, .from the ·.wel). ~nd~~ Permit 19315 for 
irrigatism of 40 acres wi thin Lot 2 ,'., 'Se"'6;~~(iii'-~19, T. 20N., R. 53E. , 
M.D.B.& M., in 1972. Evidence, info.rIita."!:. .... ipn and data available 
clearly 'and conclusively establish that for a period of in excess 

.. ~ .. -!' • n. - " .... , 
of fiv'e successive :years, wate:r( hets not be"en b'eneficially used ~ b,-

for the -irrigation;;0f crops, '-fp~o .the purpo:ses -for wh-ich· the ,.wflter ..... "" 
rights wer.e acqui.~ect,,,~nder i~rin~-#t 19420; .C~rti~icoate ,,_.69~g ~ ,<_~vi:-:o._.- ~ 
dence, information and data available establish that water from 
the well under Permit 255'97 was us'e'd for the irrigation of 
potatoes during the year ·19'75:h't·~, .. :' ..t" 

., '; "hl.!1, \. • 
'RULI,NC{" . 

• 

It is hereby ruled and ,:dep1 q red that rights to appropriate 
water under Permit 19420:, c-er'trfic-at!e, .6912 'and 'that portion of 
the wa:ter right appurtena·nj::. to. Lots l\and 8 of Sectio'n 29, T. 20N., 
R.53~·., M.D.B.& M., under·;:P~¢rrili_t 193,15, Certificate 7504 have 
,?een::~~qrfeited because ofr~fa:~.1:u:r:e for' in exce~s of five succes
'~s-tve ye,~'rs on the part. of: tl}~-':'l:lel,der of the r~ghts to use be,ne- ,- ,
f£c'l.a1}y the underground -~w'iI:j:..e'i- fO.r the pu:r:pose for which said 
rightsi:w~;r~. acquired. That,p@!"t*0n of the water right under, 
Permi t 19'315, Ge:r;tificate'_.7 ~9.4',,_'t-:t::trqrten~ant to 42.06 acres wi·thin 
Lot 2, Section 29,.T:.20N-.-~·~R~~~3E.·~''M.D.B.& M., and all of'Permit 
25597, Certificate 7562 a,re, d:eic-Iared to be not fQlrfeited at 
this t'im_e. No 'finding is- -ma~,e"'or entered ,regard:1rtg,;. abandonmen't 
of a-ny o'f said rights. ~:- .:_ ~:~ c . - ::\;,:_''''-- '-

RDW/BR/bl 

'''''--'-~! 
",:,,~,~~.:;;- "/", 

Res pec.tfully·',l:s ubm,i t t"ed ~ .,...... ,,' '~'l ~,.\. ~-,-, 
.,: ,-- ' .-, \ 
- I _ ~ 

D. es .. tergard .... ' 
Eng ine~t·~~~ __ ~., :;" :r 

," '" -- ~:;.:;''' 

Dated this ___ "2.:0"t,,h'-_____ - da~_ \"~:;_'~_' .',_ 

of December 1977 •. 

'_-':r . :;:~, ~ 

.~. . 
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State Exhibit No. 63 in the Transcr'ipt of ""Public Hearing _'" 
in the Matter of' the Investigationc'tnto the ·,j\.lleged Forfei- ,r"',. 
ture and/or Aban?onn\ellt p;f",.yari641.!s ~~ight~, in DiaplO.nq V'111~:~",' r~ j_ -
Eureka County, Nevad:a," !'tur'suarie t'o' NIRS 534. O~9'O h:elp, .01) -Ju~ 1:.', 

28, 1977. (H~reintffter re'ie:r-tecle':C'oIas Jilti'e*'28;" i'977' ·'T'r~ii.s-"~ ,.~~ _~' 
cript) -I'. 

-. ' .;i' -40!t",' '-
State Exhibit No. 64, June 28'; -197.7 ; Trc!n:s·9:r~i:r:tt-:.}, " .~.;;~ 

State Exhibit No. 66, June 28, 1977 Transcript. 

State ExhiTh4:.t eNo. 62, June 28, 1977 Transcript. 

State Exhibit No. 67, June 28, 1977 Transcript. 

State Exhibit No. 68, June 28, 1977 Transcript. 

State Exhibit No.1, June 28, 1977 Transcript. 

June 28, 1977 
, '-,' 

TraI?-script_. 
--j-
i 

State Exhibit No.;. 2~ June 28', ,19?7 Transcript. 

'State Exhibit No. 69, June 28, 19,77 Transcript. 

June 28, 1977 Transcript, pag_es iii ~t.hioi1J.gh.l.J9. 

June 28, 1977 Transcript, pag,e~., 139 and 140. 

,,< 

-, 

Peter I s Exhibitsl "A", "B", 
1977 Transcript. 

"C~', "D","'E" and "F", June 28, 

, ", --' 

Peter1s Exhibits, "G", "H", "I", ~J"" "K" and "L"" June 28, 
1977 Transcript., 

- .{' 

Peter's Exhibit :"M", trur;e 28',,115177 Transcript. r ,,,' 
June 28, 1977 Transcript'," pages 140, throu,gh 145. 

Public Records w~thin the Office of the State Engineer. 

State Exhibit No,. 4, Ju~e, 28, .1977 Transcript. 

Public Records within the Office' of the State Engineer. 
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Statutes of Nevada, .. 19,67 F.~g\i:lar Ses_~~on, "Vol,ume 2, page 1053. 
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