TO 12482 INCLUSIVES 12675, 12741 IN HAME "oF

JOHN P. & BBRNICB B. KL JCATD FOR STOCKWATRRING

 PURPOBES, AND APPLICATION NG, 1327, IN HAME OF
BEANICE ELAIHE KINGAID FOR IRRYICATION anp ;

DOHESTIC ?Hﬁ?@m, NYE COUHTY, HEVADA. -

I8 THE MATTER OF APPLICATIONS MOS8, 12410, 13478, ;
8
3

This ruling in congermed with. aii _applications to appro=
priaste water by John P. & Bernice B, Kincaid for stoeckwatering purposes,
and ona application to appropriate water by Bernige Blaine Kincaid
for irrigation purposes, Tho locals of these applications is in.
northoastern Nye Coun Just south of the Bursia-Nys County line
and lying in Township 14 and 15 Yerth, &an%§ 51 B, The deseription
of those applications, giving she &ata of filing, point of alvarsian,
plage of uaa. purposs, and the nanes of protestants follows:

2,10 filed Amril 12’ 19},3 $0 app. ate 0,20 cofotls,

‘the waters of Mair camamod fur watoriag of asa hend
af catbla md 50 horu; ef ﬂimsicn and
of use is in i Sea. b. 'i’. 15 E., 3. 51 B, Said a ggtiaauon
wAS protested ﬂct. 1&. ambel and on Hoven $,J.

1948 by 4 0. MeBrids

on 12678 filed June 4, 1948 to S ¥ g.. :
of Wila Indian Spring for the watering of §9 head ﬂf 4} )
: d point of diversion and place of use is in hhag.

ea al.a' The propose
§W) Sectitn 2, T 1A He, Re 51 Be
Loa% A2479 filed June i.. 1948 to i

ot , th Cottonwcod Spring for .the oad: . .
TOpS point of aivnrsien ané plnze ef use 18’ &n s
'i‘. 15 ﬁ.. Re 51 B, ~

jjaﬂ poinu of divarlien and plana or nua 1a 1n
'y . 15 EQ’ R. 51 g‘

Applical .HL.J;aéa-rilad June 4, 1948 to appropriate 0,20 ¢.f 8. of
~e*wat¢ra”o=“‘<vth Cottonwoed Spring for the watering of 50 head

of cat 1a¢ The propoged polnt of diversion and plage of use is 1nu

the HWE WL Soc, 33, T. 15 H,, B. 51 B, -

Avplication 12582 £iled June k, 1948 to apprayriama 0,20 esfeBe Of

he waters of weot Fork Indiagm Cresk Spring for the watering of 50
hsaad of cattle. The proposed point of diversion and place of use; ETR
- 1n the NBL NWi Section L, T. 14 M., R, 51 B, ‘Said applieation rataa-
gg§ ?g tember 29, 1942 by Jehn Laxagna, ot al. Withdrawn Noveibe
' ¥, - l-




ﬁ¥g%§gggggg_13§zikfiled Uctober 5, 1948 to appropriate 0,20 c.f.s.
of the waters o uild Horse Springs for the watering of 100 head
of eattls and 25 horses, The proposad point of diversion and place
of use 16 in the SWE 8V Yection 23, Te 15 He, Re 51 B. Said
application protosted February 28 "1949 by A.'G. MoBride and Sureka
Livestock Coumpany, and on [arch 31, 1949 by Arambel and Btehaverry,
gge.éhgaat of the Eureka Livestock Corpany was withdrawn June

b »

a¥gléga&129_1gzglufilea Hove 29, 1948 to appropriate 0.20 c.f.8.
of the waters of Mullipan Spring for the wateriag of 50 head of
cattle and 50 horses, The proposed point of diversion and place
of use i8 in the lZd 52% Section 33, T+ 15 He, Re 50 Bse Oaid
application protosted February 28, 1949 by A. 0. PeBride and
Pureka Livastock Coupany and on larch 31, 1949 by Ararbel and
Btchaverry, The proteat of the Dureka Livostock Company was
withdrawn June €5, 1949,

5¥a%§gg§ggghgzgz§ filed February 23, 1950 to appropriato 1,0 c.f.9.
of tha wataers of Willow Creek for sthe irrigation of approxicately
80 acress The proposed point of diversion is in the SWE Swi Section
2h, Te M Yoy, R, 51 B., and the proposed place of use 18 within
fon of Gection 24, Te 14 &., Bs 51 B, and Section 19, T. 14 N,
o 52 Bo, MeDold. Said application protested Hay 19, 1950 by Arambel
& Etchavarry. ‘ '

_ On or about Juns 23, 1949 a field investigation wae nade by
fiugh A. Shamberger, Assistant State Enginger.

On Septenber 27 and 28, 1950 a hearings was held on the above

nurnbered applications, In addition, the hearing coverod certain appli-~

cations in the nares of Jack G, Huddard end llurlyn B, liedden, the
locale of which wore in the sace general vicinity as the Eincald
agplicationa and were protested by the sace parties who proteated
the Kincaid epplicationa. Appesrances wers as follows: . .

Por the offtee of Gtate Bngireer - Fush As Sharberger
o Aaotatant State Brgineer

- Por the [pplicants -~ John Sexton, Attorney at Law,

For the Protestants - Orville R. Wilson, Attorney at lLaw,
' Rlko, Havada -« Appesaring for protestant
As Go lebBride, : :
- Niorley Griswold, Attoruey at Law, Remo, Hev.

Appedring for protestant, Hertrand Aranbel
and Pato Ltehaverry.

Suring the hearing a sucber of withosses testified, and for

the purpose of the record arc herewith listed:
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For tho Protestants .

Ae Ga llcEride
{eorge L. Dugan
lartin Bashquet
Mrse Buily Schaefler
Earold Schaefer
dneolia Segura
Bertrand Aranbel
Isador Sara

Prank Swain

Trauseript of the hearding, together with exhibits are of

record in the office of State Lnpineer.

© as herstofore statad, the hearing held in connection with
the Fincaid applications, the subject of this ruling also covered

che liadden applications in the Indien and Uillow Creek area and the
Hubbard applications within the Snowball Oreek drainage. The teostie
nony predgented, in general, applied to the ares as a wholej therefors
briefl statenonts as to the various ownerships and range operation
are gorpane to this ruling,

It appears from the testitiony pressnted and from the records
in tho office of State Engincer, a pan by the nane of John Uilliexs
owned both the Jnowball and viliow Creck ranchea for a nunber of years
priocr to the 190082914 periscd.  Testinony was given to the affeet that
in 1908 John Villiers owned the property and in 1914 the properties
wire owngd by Leandro Oroz,

Betwoon the years 1903 and 1914 Hilliams sold to Toni
Hemriquesy Henriques sold %o Ora Lovell and Lovell s0ld te Leandro
Oroz. Vhother or not thage transactions applied to both the Gnowball
and Willow Creek ranches is uncertain, slthough our records indicate
sueh transactions on theé Snowball ranch, In any event, the records
gggzneandroeraw owned both the Snowball and VWillow Creak ranches in

. .

, ~ {n October 15, 1917 Leandro Oros {Willow Creek Livasteck €o.)
aold all of his interest in Willow Oreck ranch end 3nowball raueh,
together with all water rights lacated thereon and used in connection
with the gald ranches, %o [lartin Hachquet, John Ardans and Julian
iuanc?q, _dﬁur récords indicate the followlag water rights were

ransierraad

'
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Permit Ios 3075 - Twin Spring
I B v
- Fine pr 4
3078 - Doudble Spring
3040  honezeny Sort
~ Hahogany e _
- 308) -~ Waugg ﬂhtag %i%lgu r.

algo, Proof of Appropriation No. OL4LL on
Snowball Spring and Proof of Appropriation -
Ne. 01326 on Villow Creek. -

| On Ootobar 3, 1918 Julian Jaunche assigned his interest to
Martin Hathquet, ' .

| On January 14, 1921 Hartin Hachquet and John Ardans, doing
busineas as the Willow Creek Livestock Company, assigned s one~hslf
interest in the Willow Craek and Snowball ranches and water rights
orizinally obtainéd from Leandro Oros to Hasareth Hachquet, Jean B,
Hachques, Peter Hachquet and John Hachquet., In addition, the deed
transferred a tne~half intsrest in the following water rights obtalned
by the Villow Creok Livestock Coupany in 19183

pPermit Ho. 5032 - Hartin Spriag
.oon ¥ 5036 = Hock Sprimg

: 5933 - Buck Spring
" 5036 - D nke Well
5039 - White Rock Spring
5040 = Couge Spring

5041 - Hoces Spring

Vio have little inforzation as to subsequent transfers dbut
aceording to the sestimeny, it appears that in 1923 the properties
wore divided, with John Ardans tagingjthe wWillow Craek ranch and
rang apgu:tcnant,therato to the north, and the Hachquet Brothers
taking the Snowball ranch ard southerly range. Ia 1925 dartin
Hcchg;lﬂt pold out to his brothers. It appears that when the property
was divided John aArdans seok the following six apringss

Permit 3075 - Twin Spring

X"

Juil’

ag3s
FE-F K

= 3

s 2
FaxTas

" 3075 - Sheap Spring

i 3077 ~ Pine Spring ,

e 3081 - Waste Water Willow Cr.
3 5039 -~ White Rock Spring

5041 ~ Horse Spring
and the Hashquet brothers kept the following:

Pormit 3072 -« Double Spring

" 3079 -~ Rock Bpring
3080 - Hghomany Spring
5036 ~ Rock Spring
5037 = Suck Spring
5038 = Dry Lake iell
5040 - Couge Spring

be

saass



In 1932 ﬁartin_ﬂaehqgeu acquired full interest in the Snowball
ranch and tho wator rights that wWant with that rarch, .

On January 20, 1944 Hartin Hachquet and wife assipgned the Snowball
ranch (IWA SW3 8&@.'35. Te s He, e 51 B.) and the gevon water rights
tegethaer with range rights to ﬁailiam\ﬁp and Osilon A, Bell. This
transfor also included certain property in Elko County. (See

lebride Gxthibit A), o .

In Janvary of 1945 %Willidn He Dell and wife assigned their
interssts to Cailon A, Bell (See m&aéide Bxhibit 3?@ :

On. Septenber 26, 1945 Gailon A. Hell and wife assipned to
A G, licBride., This aseigrueént included the Snowball ranch, water
pernita los. 3078, 3079, 3080, 5036, 503?, 5038 and 5040, together
with range rishts (See ficiride Bxhibit B)e

o Shertly after the division botween John Ardans and the
Hachquet DBrothers in abouts 1923, John Ardans sold the Willow Creek
ranch, water rights and range rights to four 163 1igted in the
transoript as being Hiran and Poto Caweno, Fike Indiano and snother.
In 1928 Emmn.&chaa er bacaue the owner of this property and lived
there with her son, Harcld, until 1943 when said propersy was sold
to Fete Carreca who sold in about the save year to Bertrand Aranbel,

 The map accompanying this ruling shows vhé location of the
strean, water righte and reange area,
lannar of Ranao Uped .

John Willdarns was the gwner of the Willow Creek and Snowball

Cregk ranches prior to 1908, He operated the atage lineé from Eureka
to Hot Creek, Vitness Dugan tostified that Willisms ran horses on the
ceadows around Willow Cresk and Snewball Creek ranches and that thore
ware, at ong tims, three or four hundred head of horses on the range.
In addition, Uilliena ran eabtle{ytho_uiannna stating that when
Williams sold out, ho very probably had about 200 hoad. Witneas Swain
testified that Williars had a few cattle -~ fifteen or twanty,
Wignota Hachquet atated that Williame had a few livestock - horses
and cowg,

In 1914 Leandro Oroz chased both the Willow Creek and Snowball
ranckes and placed sheep on the range, Witness Rachquet testified that when
he purchased from Groz in 1917 he bought 4700 gheesp from him end that
Oros #s0ld some 2000 shesp to a Greek, It was his opinion that Oroz was
running about 6000 shesp just prior to selling the property. The witness
stated that between 1917 and 1923 they had between 9000 and 9000 head
of sheap and from 30 to 50 cows. lie describad his range operations about
as follows: He lambed along the foothills as far worth as Degp Well,
soretines going inte Eureka County, After lambing, the sheep ranged in
the ¥illow Creelt mountains (shown on the as the Antelope Range)e Their
ranging operations apparantly covered the whole mountainous
area including the drain arsa to Cottonwood, Indian, Willow and
Snowball Croeks and extending weastward from the summit of Antelope
ranpes I the fall the sheep would be brought down to the Willow
Cresk and Snowball Craek ranches and were kept there as long the
feed lasted, Uhen snow caze the shesp moved southward towards
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Stons Vplley and in the spring trailed northward te the lacbing
grounds as the snow receded.

In 1923 the range was divided with John Ardans taking the
northerly portions and the Hachquet Brothers taking the south, Appar-
ently the dividing line was along Willow Creek. The range operation
was about the sare as before with the sexception that the Ardan and
Bachquet Brother's sheep were handled separately. During this
ge:égglihé‘aanhquet Brothers were running about 3500 sheep out of

4] .

Shortly after the division of the Willow Creek and Snowball
Cresk ranch progertiéa. John Ardans s0ld the Willow Creek ranch to
Hiram and Pete Careno, Hike Indianoc and another, and in 1928 Erma
Schasfer purchased the Willow Creek properties. We fail to find
any information as to the range operation between the 1924-28 period;
howsver, thers is teatimony to the effect that the range was fully
used, 1928, following purchase by Emma Schaefer, some 2000 head
of sheep wore operated from the Willow Creek ranch. In the fall and
winter it appears the shesp were run out in the flats, towards Deep
%ell and Moody MNountain., In the spring the sheep were run close to
the nountains, lapbing belew the Willow Creek ranch and as soon a8
weathar pormitted were taken to the hills and ranged on Cottomwood
Creek, the head of Indign Craek, and on the Willow Creek draipagi.
in 19£ the properties wers scld to Pate Carreca who ran about 2400
hoad of sheep and who ahortly thersafter sold to Bertrand Aranmbel.

Following the division of the propertiss in 1923, the
Hachquet Brothers and lartin Hachquet operated in about the sarie
manner as before, The sheep were taken gouth in the fall of the
year, when anow conditions allowed, and followed the snow back in
the spring. They lambed atﬂ&noubnil and when weather conditions per-
mitted, were taken to the higher range in the Antelope mountaine.

Gn the 3nowball Creek range it appears that there was
a pericd prior te when Martin Hachquet sold to Bell that this range
was leased to Pete Carresca. VWhen Bell acquired the property he
loased to Aranbel, After purchase by McBride, the range has been
leased to Arambel on a year to year basis. The use of the range
area by Aracbel was somewhat different than formerly, as Arambel
bought sheep in from the north and utiliazed this range in thé late
sprieg, surner and fall, The sheep were taken southward with the
snow through Ory Lake, Sand Springs area, and sozetimes towards
Stone Cabin area. &

It appeare to us from the testimony offered thet the range -
srea on the watersheds of Cottonwood, Indian, Willow and Snowball Creeks
has been continuously usilized fron sometire prior to 1914 to the
present. Due to the many changes in ownershif and operaticn, such
range use nay not have utilized the range to its fullést capacity at
all times. It also appears that steckwatering conditions are generally
good and there is ord 1ly cors than encugh water available. During
dry years installation of troughs at geveral sources is necessary.

It is our opinion that customary range use has been established,
sufficiently to utilize the range.
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Hager Aizhte:

The recorded water rights in thia area in the crder of
their priority are as follows: The following seven applications,
uhich were perfected, were filed by Leandro 8 on August 14, 19143

piica Noa 3075 to nﬁprapr&ata the waters of Twin Spring in about

b Lisg Saction 28, T, 15 H., Re 51 B. Certificate Ho. 489 was
issued nec. 1919 in sufficient azount to water 2000 sheep betwaon
April 1 and Novumbur 1 of each year.

rion fia, 3076 to appropriate the waters of Sheep Spri in about
s 9wk Geoction 21, T. 15 Ne, Re 31 E. eartiricata Yo, LBS was
isnued Hecexber 11 19 in sufficient srount to water 2000 theep
between April 1 anﬁ Hhvamher'l of sach year.

| n_No, to appropriate ‘the waters of Pine 3 ng in about
the GBS Section 28, Te 15 He, Re 51 B. Certificate 487 vas
ufficient amount o water 2000 sheap

issuod Decarber 11 1919 in suf
between April 1 3 Hoverbar 1 of ¢ach year.

Anplicatd ‘"-; 3078 to appropriate the waters of Double Springs in
about the NUL Section 33, T. 15 K., BR. 51 B. Cartificate lo.
486 wan 1asued Decezbar 11, $919 tn an’amount sufficient to water
2000 egheep betweonn April 1'and November 1 of each year.,

12L: 107G co appropriate the winters of Rock Spring in ghout

-3 ction 33, T, 15 N,, Re 51 B, Cortificete lio. 485 was
1leucd Daca&bar 11, 19 in an amaunt sufficiont to water 2000 aheop
betwaen April 1 ané ﬁovamber'l of each year., .

3080 to appropriate the waters of Ishogeny Springu in
" 3% Section 29, T. 14 ¥., R. 51 E. ﬁertifieata Roe 484
was 1anued ﬂncambar 11, 191% in an amcunt sufficieént to water 2000
shesp between April 1 and Hovember 1 of each year,

E ropriate the waters of Willow Creek (unace
Section 32, T, 15 N., R. 53 B. Qertificate
No. 433 was 1aansd ﬁecembar 11, 1919 in an anount sufficient to water
7000 shesp between January lst and December 31st of sach year.

'A% the time of the above filings, T. 15 N,, Rs 53 E. was
unsurveyed; therefore, the location way not conform exactly to the
legal subdiviaions since the towaship has been surveyed. It appears
fron our records that A. C. KcBride is the sent owner 0f the water
righta as evidenced by Cersificates Nos, 430 (Double Spring)i Ho. 485
(Rock Spring)s and Ho. 484 (Fohagany Spring). The balance of the seven

water ripghts mentioned above ere apparantly'cwnod by . Bertrand Arsxbels

Proof of Appropriation Ko. 01326 was filad sugust 8, 1914
by Leandro Orom wherain a vested right is claimed for sufficient water
of Willew Creek for the irrigation of 20 acres of land with a prioricy
of 133&. Aleo, ¢laim of vested right is made for water for stockwatering
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and dorestic purpoaeg. The point of diversion is given ae being within
approxirately the Swk SwWe Section 24, T. 14 N., R, 51 E. Our records
indicate this proof is now cuned by Bertrand Arsmbel.

Preof of appropriation No. OliLh was filed Dscember 31,
1915 by Leandro Oros wherein a vestéd right is claimsd on the waters of
Snowball Springs for the irrigaticn of sbout 15 acres of land with a2
priority of prior to 1905. Claim of vested right is also rade for
stockwatering purposes. The point of diversion is placed in 7. 1k
He, Re 51 E. OQur records indicate this claim of vested right is now
owned by A, C. McEride.

Application Ho. 4128 was filed August 25, 1916 by Chas. W.
Williame to appropriate the waters of Cockalorum Spring for irrigation
and etockwatering purposes. The point of diversion was given aa about
the 3B% Wk Section 23, T« 15 H., Ri 51 B. $Sald application was
approved for 0.06 c¢.f.8. for the irrigation of 6 acres of land, All
proofs wers subssquently filed, bHut due to the failure of pernittes to
f£ile a cultural rmap, no certificate has ever beon issusd., Sald perait
was assigned July 7, 1925 to Hoss Parker and on Harch 27, 1930 by
Ross Parker and wife to Emna Schaefor and her son, Harold Schaeéfer.
With this tranafer, the Parkers sldc asaigned all their range rights
as claimed under a rangg rap submitted by thew which covered rost of
Townships 14, 15 gnd 16 Horth, Hanges 51 and 52 East and the sastern
tior of sections in Townships 14, 15 and 16 North, Range 50 Bast. We
have no record as to whather this water right and claimzed range were
trangferred to Carrecs and by Carrecs to Aracbel,

_ On April 29, 1918 she Willow Creek Livestock Company (Martin
Hachquet and John Ardans) filed saven spplications to appropriate water
for stockwatering purposes, Permits were granted in 1918 and later
certificates of appropriation were issued. The locale of soue of these
water rights ars several miles eastward and others are a nunber of
riles southward from the area bLeing considered here. However, since
they were renticned at the hearing, s brief description is herewith
given., The certificates were all in sufficient amounts to water 5500
gheep betweon [lay lst and Decenber lst. ,

35 533 Hartin Sp Ain 99 RV Sec. 23 Te 10 Ne ﬁo Sh E.Uns.
5583.6 530 Rook Spring = NV KE Seo. 1g: ?, 12 H., B. 83 E. Uns,
5037 535 Buek Spring SE SE Sec. 26, Te 14 N., R, 53 B, ®
5038 £36 Dry Lake Well Hd 8B Sec. 17, Te 11 He, Be 53 Be "

‘ 2. ' iy Ce . . Ve g Lo .
- 50h1 539 Horge Spr. NS W4 Sees 11, T. 13 H., B, 53 B.'®

As near as we can ascertain, Certificate No, 553 f{ssued under
Perpit Ro. 5035 on KMartin Spring was transferred to J. P, Jacobsen who
laver »0ld to Permeni Bapinol, '
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| It pém i’rmﬁ ﬂcﬁrma Mhiu a—s-e that he 1! eho '
owrer of %rtiﬁcltﬂ 53&» (Roci«s apﬁng}i 53% (Buck 3pring18 436 (bry

Lake ¥ell) and %r n%e It also appears that Bertrand Arambel
.nwn; cﬁrcifientea maa. Whive Rock Epringf and 539 (Enrae Springl.

3 | A. @, UoBride is also the owner of the tullﬁnsag water
| applicaaigas fnr wazarind 1290 shaup &t each aources e

& . ] ) . ..- . ‘ . . ) . * -_ . . ) . . ) .

7‘795 - %Wball 392'”‘ ﬂg QE 3‘3- 3% ?. 1& K., R. 51 Bo
7796  Gnowball S rlng ?5, 85 S¥ Secs 33, Te M ﬁ.; Be 51 E,
77197  Brewball 3pring J6 5 82 Secs 92, T. 13 I, H. 51 Ea
7798 _ Snowball Spring #7 Y UW Sec. 16, Te 13 No, He 5) B.
7799 - . Snowball Sprisg 48 - - B¢ 8% Sec. 31. Ps M Hoy Be 51 B,
78060 Snowball ﬁpring #9 S Eﬁ 500; 30, ?.~1h ﬂ., B 51 E.

, . These npplieatianu ware. filad June. 30, 1926 by E. P. sarvilla.

anﬁ tnfhrmllly protested by Geo, A, and Wm. J. Potts. Ho actién was '
ever taken and on June 2? 19,9 said applications ware trangferred to
As Gs MeBride, At the tine of £iling the applications Kr. @arvillo
was,; wo'underauana, antornay far she Hsebqnst ﬁrothara* .

. From our 1nvuatigatxans and knoaledga of the grea, 1t appears

that the applications, with the exception of los. 7799 and 7800, are .
located within the range use area of the Snowball ranch eparnttena._
Applications Nos. 7709 and 7800 ars, accerding to our f located
uaatarly of the antalapt rangu summib ané may be - 1n,eonf iet with :
exjating rlghta.

-z:a:gggg_;gg&s

 fhe nnly panentﬁd land ia the &res . bai comsidarad hara
11:; wi:hin T 34 ﬂ.. Re 91 Be ?hasa 1anﬁa are as. ollewn:

In 1930 a patena was ianaed t ﬁa tia Ble ?arkar OB | 160 aere

2 homa:tcad covering the following lands Section 10 end ¥

Section 11, T, 14 He, 8s 533 E. Thin 1and ia-locazoﬂ on Indian Creek
- and apparently now owned by ths Kinceids. According to the testimony,
C4n about 1932 or 1933 s san by the nave of Cobb cwned this propeity.
Subsequently he sold ¢o Dick Wallksr who later sold to the Kincalds.
No svidence was subnitted to the effect. that &t any time the owner of
this Indian Creek yraperay aver ran any raagn aaack nar avar eiaimsa
any- range righus. ; _ . S

In 1932 a hgmﬂstnad.ga;ant was iaaucﬂ t¢ ﬁarold 8chaafnr -
covering ﬁhﬁ 3& 83%‘ m 3& S‘Qé deetion 233 Te 14 ﬁl} R. $3 E. -This
land was sug ssedly intonded to:-cover the ierigated and meadow pasture
lands on Ui Crook, As heretofere stated, in 1914 Leandro Orosz
predecessor of Harold Sehaefer, filed Proof of Appropriation o, 0i326
whersin clair of vestad right was nade on the waters of Willow
fur-irrigahion, stoekrauering and énmaatie pnrpaloa. It nppeara that :

er.f9¢\;” -




the land was not éeacribaa properly and should have been located in
Seection 24 rather than Section 23, Just recently Aranbel filed under
the *0olor of Title Act® in an attanpt to gain title to lands in
Section 24 within which the meadows, hnilainga, ponda, otc. lay.

. In about 1940 8 40 acre soldiers additional horestead was

tenacd to Martin Hachquet covering the HWi SW2 Section 35, T. 14 N.,

ﬁpgarenaly a nistake in description occured hare iu-ofhr as

che dcncrihu landa apparently do not cover the buildings and sonme of
the meadow lands on Snowball Oreek now owned by MeBride., Within the
ﬁan ear Fr. HeBride filed under the ®Color of Title Act¥ on the
4 GE& dection 3&: the NWi 8D} and Wud SWh Seotion 35, T. 14 Ni, R, .
51 B, In 1915 Lsandro Orosz, pradecessor of kicBride, filed Froof of |
Appropristion No, OlLLhL wherein claim of vested rig At is rade en the

vaters of Snowball Springa for drrigasion and atoskwasering purposes,

Just racently a 160 acre horsatesd a cation %as granted
to Leland C. Easley consisting of the N& ik and NB¢ Seotion 34,
Te 14 e, R 51 B. lir, Easley has filed Application No. 12416 %o
appropriate 0.2 c.f.8. of the waters of Ilain Cottonwsod Creek for the
1rrtganicn oﬂ 20 acros of lend,

In addition to the above pateonted lands there are ncw thres
hamestaaﬁ angd desert 1and entyies pending before the Bureau of hanﬁ
Hanagement, Thoese are as followst

bouts 1949 a desort land ensry was f1le4 by the Eincaids
covering the Sﬁ Sk, H Eg Seetion 24, Te 1h He, Be 51 B. and the N3 53
Section 19, T. 14 ., R. 52 B, Jome of this land applied for includes
the readow hay and pasture lands, the buildings, etc. on Willow Cresk
now clained by Arambel. . Bernice Elaine Kine a4 filed Application No.
13274 to appropriate 1.0 ¢.fe8. Of the waters of Willow Creel for irrige-
tion of 30 acres within the land applied for.

In about 1948 Murlyn M. ladden filed for a 160 scre hosge
stead covering the NB 3W, I Sth, and SE NB Section 22, Te 14 H., R.
51 5. This land iies on w1110u Creek about 1A riles weatarly of the
Willow Creak ranch. bir, Madden f£iled Application No., 12614 to aggr
priate 0.2 ¢.£.8. of the waters of Pine Springs (g trihntar? of llaw
craek) for the irrigation of 20 acres.

In_about 1948 Jack G, Hubbard f£iled a land plica ian
covering the N3 S8, 8B4 NBE Saction 343 93 tWE, MR 3w% and ¥4 8B
Section 35, T. 14 N., R. 51.3. This land 1is located on Snciball Creek.
Mre. Aubbard filed Applicatione Nos, 12670, 12671 and 12672 for irrigation
purposes, The leBride neadow hay and ga:turo lands and buildings are
apparently located on the lands applied for by LHubbard,.
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° " The Jumon:

4

gection [63;, Chap. 140, Statutss of 1913 (Sec. 7948 NOL 29)

provides in part as follows:

*It shall be the duty of the State Engineer to approve

~ all applications made in proper form where all fees, a8 in
this act provided, have been mﬁi shich contenplate the

application of water to benefie use, and where the
proposed use or changs does not tend to impair the value
of existing rights; or be otherwise detrizental to the
ggguc wawm.,.. " n e e
it wheras there is no unsppropriated water in the pro-
possd source of supply, or whers its propossd ues or

ou upply, ¢ \ |
change eonflicts with existing rights, or threstens to

prove daetrimental to the ﬂbl ¢ interests, it shall be
the duty of the state anginear ¢o reject said applica-
tion and refuse to Lsgue the permit asked for,®

Sectics 2, Chapter 3@1; Statutes of 1028 (1925 Stockwatering

Act) provides as follows:

~ Yihenever one or nore persons shall have a sub-
sisting right to water range livestock at a particular
place, and in sufficient numbers to utilime pudbstantially
211 that portion of the public range readily available
to livestock watering at that place, no appropristion
of water from either the same or a different source shall .
subsequently bs made by another for the purpose of water-
ing range livestock in such numbers and in such proximity
to the watering place first mantionsd, as to enabdle the
proposed appropriator to deprive the owner or cwners of
the existing water right of this grasing use of said
portion of the public range, or to substantislly inter=
fers with or impair the value of such grasing use and of
such water right,® -

Sectian 3 of the sare act contains the following language:

. “Bafors approving any application for the right to
use water for aggé ;&wgmk,. the state enginesr shall
deternine, by exanination on the ground or otherwise, that
the right and use applied for will not contravens the policy
of Seotion 2 of this sct. If hs ghall determine that the :
right applied for will contravéne such {cl_icy, he must re-
Ject the application. If the water applisd for shall be

g she course of or in the immediate vicinity of an és-~
tablished or custonary driving route for moving livestock
from one ru‘a%'u to another, the state engineéer may reject
the application even if no ysﬁwa right shall exiat for
any portion of such water,if he shall deteruine that such
water will best auvbserve the public interssts by beilng
ressrved for the watering of iivestock while so beding driven
along such customary driving route,”
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- In acting on the applications herein under consideration, the

State Engineer must determine whether or not the granting of each appli-
cation would, 4in hie ogmion gontravene the policlies set forth 4n the
above gquoted acts and his ruimg_aj: pust be in accord with such findings.

~ She [3tats Engineer is of the ¢pinion that in-acting on t:grnica-»
tions to appropriate water for stockwatering purposes, he must take into
consideration the provisions of the 1931 Range Law,  This has long been
the g‘r;ct'ice in similar situations. In descriding the methods of ea-
tablishing customary use, it is our interpretation of the asct that such
use can be acquired by the open, notoricus, peaceabls and public use

of the range seasonally for s pericd of five congecutive years subsequent
to 1926, The act was approved on Harch 30, 1931, The langusge of the
act is silant as to the necessity of having a valid water ﬁﬁ“ It
therefors is our opinion that such oustomary use may be acquired without
& water right, While such an interpretation does not. give such customary

user the right to watér at a watering . place of anothér, it renders hio

icmune from trespass action &s provided for in Section 4 of the 1925

Stochwater Aet. .
In scting on Applicaticn No. 13274 to appropriate the waters of

Willow Creek for irrigation purposes we must procesd according to Section
63, Chapter 140, Statutes of 1953‘7%% 7948 HCL 29) heretofors gquoted,

. A)) of the seven Eincatd ateckwatering applications are located
within two miles of exiating stockwatering rights. In the ares ¢f the
Eincaid applications and adjacent thereto, Arambel is allepgedly the
owner of perfested water rights under permits Hos. 3075, 5976 and 3077,
Thers are- aleo gcr.ﬂact_:_cﬁ water righte in nane of loBride under Permits
Nos. 3978, and 3079,

Applicant styressed the point that stme of the watering troughs
had bean removed from the springs covered by the above numbered permits,
indicating presunably that thers had tesn a forfeiture, It must be kopt
in mind that in normal years there is, according to the testinmcay, an
abundance of stock water, Usually water is available at the head of
Cottonwocd Creek, Indian and Willow Creeks and from such sources the
range can be covered, We fail to find eny evidence that would indicate
that thers had been a forfeiture, Neither do we find sny indication of

an intention to adandon the use of such watevs for :n‘t;,ockwaurinﬁhmrpoaas
by Protestants, It was indicated in the evidence presented at the

hearing that when draught conditions existed, troughs were installed in
sufficisnt number to take care of the range stock. It was also indlcated
that sven in draught psriods there was usually water at the heads of
Cottonwood, Willow and Indian Creeks and the range could still be
utilized by watering at these sources.

N Bven if consideration is not given to the water righve of pro-
testants, the range has been used by sald protestants and their pre-
docessors in such a manner thad a custorisry range right has no doubt
besn acquired pursuant to the 1931 Hevada Aange Act {Section 5581 HOL
Supps 1933=41). A
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In considering Applicdation No., 13274 to appropriate 1.0 c.f.d.
of the waters of Willow Cresk for irripation purposes, we are of the
opinion that there is no unappropriated waser for 1rrigas£0n purpesec
on this source., pProtestant arnmbel.and Btchaverry claim a ves
right to such waters as evidenced by Proof of Approprimtion ﬂa. 01326.

From the tostimony presented at the he , We are of the opinion
that such waters have beeon used continuous y by astunta gnd their
predecessors froo prior to 1505 to the praogant ¢

RULING

The protests to the granting of perwits under Applications lios.
12610, 12¢$2, 675 and 12741 are herewith sustained and said applications
are denied on thé grounds that the granting thereof would contravene
rovisions of the Stockwatering Act of Fevaﬂn. Secsion 17948 HeL
1&29 and ala? the provisionu of the Neveda Law (Soct an 5531 ECL
sugg 193141 Suriaardly, Applications NHos. 12476, 12479, 124
2481 are herewlth donied %ar the sane reasons,

The protest to the granting of a perudt under Application
Nos. 13274 to appropriate the waters of Willow Creek for irrigation
purposes 4s herewith sustained asd said application is denied on the
arounds that the granting thersof would impalr the value of existing
righta and be éoar&mantal to the public waxfare.

Respootfully subnitted,

'3cama Enginaar

January 26, 1951.




