- 1% THE MATTER OF APPLICATIONS NOS.

12670 TO 12673 INCLUSIVE AWD 12770

IN BAME OF JACK 6. HUBBARD 70 APPRO-
PRIATE WATER FOR IRRICATION ARD STOCK=
WATBHIRG PURPOSES, NYEZ COUNTY, HEVADA.

 RULING

- This ruling 1s concernsd with five applieatiena to appm-
iate water by Jack O, Hubbard. Three of ‘the applications (Noa,.
670, 12671 and 12672) are fer irri ation Eﬁe”“ 808" and two, appli=~.

cations (Nos, 12673 and 12770) are fer B5t0¢ ring - purgcaes. :.:f;
The locale of these ap lications is in northesstern ounty;,
just south of the Bureka-Nys County line and lying in: tha sou arn
E. and the northerly portion of 7. 13:Hd,,

goraionof ?. 14 H,, R, 82 ‘
51 . The denar{ption of these applications, giving the'date’ of_

- £1ling int of diversion, place of use purmo and the namea of
pmtesﬁagga follmz ’ )

lon 12670 filed Oct. 4, 195»8 to a pmpriata 0450 e.f.s.“,

1 .'_e ut.:ra of Snowball Spring for the ation of 15 aeres. Y
'rha ro point of diversion u 'in the HBL. GW& Sec. 3, T

A4 ' 1 EQ 8ald a c‘tm waa.d ?‘b. 28 19&9 by A. . '?

aéﬁ«e and on Mer. 31, 1949 by Arambel. Gtehave: :

JApplicasion 1267) med Oct. b, 1958 %0 ‘ApHropr utéQaJSB e.r.s. -

Y3 '»-swiatm '8 of .Snowball Spr: » 1 for the irrigation of 15 ‘

aereu.i The prop@aed point of d mionfia in the 9wl NES Bec. 34, -
T 14 3-. Bs 51 Be Said n“ﬁiﬂn mwm ?Bb. g;_. g Y ,._7-'3‘;‘_‘ e

G. Henﬂda sud on Mar. 31, 19&9 by armbel & Btehaverryh

. 0f the 1 o_:snwgg Roe - 3 ‘for the iryigatien of 19:.. |
2577 aoIreSe The int of d varﬁtm is in the. Hud SBY, See,

35 T 1‘! Ns. aa 53 B. sﬂid & plieatien 'BO“M ?‘bo 8 1959‘
y'l.‘» 4 mi-s.ae and an Har. 31, 1949 by gggmbol Y mehm}w. |

-Avplication 12673 filed Get.. b, 19&8 ‘to appropri
the a‘raca- Snowbal ngbga. 4 for :the watering .of 150
{( P hud vof eattle and 15 haﬂea. _ poded’ point ‘of diversion
ie in the NR: 58 See. 32, T, I ﬂ. 51 3. ' Sald aggnaaeion

) K
‘" protested Febs 28, 1949 by Ae. g mén&a and on Mar.
| | ,‘,-,‘jj'_;ba:l" tehavarry |
o 1, 12770 filed Doci. 18. 1948 t6 appt ;’-‘“’fa‘eef 0.333" c.i’.s. N

3 -%'ifsihar Sp j;j, for the mmri g of 150 head; of "}

7> cattle and 15 1 The pro

© aWd Wl Sees 2 T 13 "Ha,y » R.leg. Sai.d apglieatim pmteatad
'Fﬂgogt ﬁ 19‘39 b}f A 3- H@%iﬁa ﬂnd on’ ﬁar. 1; 1949 b’? ﬁr&ﬁibﬂl
an cha

On or ebout June 33. 1949 a rield investigation was made

by Bugh 4, Si‘xambergar, asmat.ant State Engineer.

. L. . L -
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point.6f diversion’'is in: t.he e k




_ On Septembor 27 and 28, 1930 a hearing was held on the
above aucbered applications. In addition, the hearing covered
certain applications in the nawes of John P. & Bornice Be Kineaid
and MNurlyn M. ladden; tho 1ccalo of vhich wore in the sose general
vicinity as the Hubbard apglicatiens-and vere protssted by the scme
par§1§§ who protested the Hubbard applications, Appearances were
as followal :

Por tho office of State Dngineer - Hugh A. Shamberger,
, S Assistant Stateo Bngineer

For the néplacanta--‘Jehn_sextan, Attorney at Law,
Augtin, Nevado

. For the ?foteaténts.n Grville E. Vileon, Atvorney at Law,
. g Blke, Hovada =~ Appaaring for protestont,
Ae Go LleBride, '

.= lorley Griswold, Attorney at Law, Rewe, Nev.
Appearing for protestant, Bértrand Arambel
and Pete Etchaverry. : Co

During the hearing & number of witnosses tostified, and for
the purpose of the record rre hérewith listed:

fﬁgr the Erotesgants -

‘ T fie O. leBride
S George L. Dupan
Eartin Hochguet
Frse Bmlly Schaefer
Harold 2choefer '
Amelia Segura
- Baptrand Aracbel
Iasdor 3ara

For tha Applicants
Prank Swain

?éanacrlpt of the hearing, together with exhibits are of
record in the office of State Bngineer.

a Jenerals

As horstoforc stated, the hearing held in comnection with
tho Hubbard cpplications, the subject of this ruling, also coverecd
the Kincoid epplications within the Cottonwcod, Indian and Uillow
Croelt dralnage and the lladden applications in the Indian and
iHillow Croek area. The testinony presented, in general, applied
to the area ns & wholej therafore brief stotements as 0 the various
cwnerships and range operation are gercane to this ruling,.
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It appears from the teatimony presented and from the records
in the office of State Enpineer, a man by the nome of John Williams
owned both the Srowball and wi1iou Cresk ranches for a number of
yoars prior t6 ths 1908-1914 period. Testicony was given to the
effect that in 1908 John Williams owned the property and in 191,
the propsrties wore owned by leandro Oroz.

Between the years 1908 and 1914 Williams sold to Toni
Benriquesi Henriques sold to Ora Lovell and Lovell sold to Leandro
Oroz, thether or not thaese transactions applied to both the Snowball
and Willew Creek ranches is uncertain, although our records indicate
such tronsactions on the Snowball ranche In any evant, the records
:hp§§§gandro Orog owned both the Snowbell and Willow Creek ranches

n .

On October 15, 1917 Leandro Orogz (Willow Creek Livestock Co.)
s0ld all of his interest in Willow Creck ranch and Gnowdball ranch,

together with all water rights located thércon and ussd in connection

with the said ranches, to Martin Hochquet, John Ardans and Julien
Juaniche. Our records indieate the following water rights wers
transferreds

Permit MNo. 3075 = Twin Spring
. % 3076 -« Shesp Spring
3077 = Pine Spring
3078 - Double Sfring
307% -~ Rock Spring
3080 -~ linhogeny Spring
3081 -« Yasto VWater Willow Cr.

ﬁlao; Proof of Appropriation_ﬁo. Q1444 on
Snowball Opring and Proof of Appropriation
Ko, 01326 on wWillow (reek,

| ~ On Ostober 3, 1918 Julian Juanche assigned his interest to
Kartin Hachquet,

-]

a3
L - -}

On January 14, 1921 lartin Haehguat and John Ardans, doi:ﬁ
business as the Willow Creek Livesuvook Company, assignhed a one-half
interest in the Willow Creek and 3nowball ranches and water rightas
originelly obtained from Leandro Oros to Hasareth Hachquet, Jean B,
Hachquet, Peter Hachquet and Johi Hachquet. 1In addition, the deed
transferred a one-half interest in the following water righta ob=
tained by the Willow Creek Livestock Company in 19183

- Permit Ho, 5035 - Martin Spring

. #5036 - Rock Sprgng
5037 « Buck Spring
5038 « Dry Lake Well
§039 -~ White Hock Spring
5040 =« Couge Spring
5041 - Horse Spring

3.
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~ We have little 1ufbrmation as to aubsequant transfers but
aecordigg to the testimony, it appears that in 1923 the properties
were divided, with Jahn ardans taking the Willow Creelk ranch and
apgurtanane therato to the north, and the Eac uet DBrothers
.n%ng Snowball ranch and aoucherly range. In 1925 Martin
Hachquet, sold out to his brothers. It appeara that when the
property was divided John Ardans took the following six spring:

Permit 3075 -~ Twin Sgring

- Sheap pring
3077 - Pine 8
3081 - Waste ater WWillow Cr.
‘5039 - White Rock Spring
5041 - Horse 3pring

end the Hachquet Lrothers keopt the following:

Permlt 3078 = Double Spring
g D - gggk Sprlg 4ng
- Nahogany Spr
5036 - Rock Spring
5037 =~ Buck Spring
5038 = Dry Lake Well
5040 « Couga Spring

. In 1932 Hartin Hachquet aoquired fill interest in the Snowdall
ranch and the water righta that went with that ranch.

On January 29, 1944 Martin Hachquet and wife assigned the
Snowball ranch (m‘% Sé 3@00 35, T. 14 ep Re 51 Ec) and the seven
water rights together with range rights to William H. and Gailon A.
Bell., 7This stransfer alse included certain property in Elko County
{See NoBride Exhibit A).

In January of 1945 Willian H. Bell and wife assigned their
interests to Callon A, Ball (See licBride Bxhibit €},

On September 26. 1945 Caltlon A. Bell and wifo assigned to A. G.
ncﬁrtde. ‘This assignment included the Smowball rench; water pernits
Noa, 3 3079, 3080, 5036, 5037, ;038, and 5040, tosather-w th
range rigt's See MeBride Exhibit'B

Shortly after the division between Jehn Ardans and the

Fanudy

U

IBLRETR

Hachquet Brothers in about 1923i John Ardans sold the Willow Creek

ranch, water rights and range rights to four arties listed in the
transcript as being Hirarn and Pete Camenc, Mike Indiano and another,
In 1928 Emma Schaefer becams the ocwner of thia property and lived
there with her gon, Harold, until 1943 when said property was sold
tO Pete Carreca who sold 1n about the same year to Eererand Arambel.
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- The nap accompanying this ruling shows the location of the
straam, water rights and range area.

lanner of Range Use:

_ John Williams was the owner of the Willow Creek and Snowball
Creek ranches prior to 1508. He operated the stage line from Bureke
to Hot Creek. Witness Dugan testified that Williams ran horsses on
the meadows around Willow Creek and Snowball Credk ranches and that
there wers, at one time, thres or four hundred head of horsees on

the range. In addition, Williams ran cattle} the witnessa stating
that whoen Williams sold out he very probably had about 200 head.
Witness Swain taestified that Villiams had a few cattle - fifteen or
twenty. Witneas Hachquet stated that Williams had a few liveatock -
horses and cows,

In 1914 Leandro Orésugurehanlﬁ both the Willow Creek and
Snowball renches and placed sheop on the range, Witness Hachquet
testified that when he purchased from Orox in 1917 he_hought 4,700 sheep
from him and that Oros sold some 2000 sheep to & Greek. It was hia
eginion-that Oros was running abont 6000 sheep just pricr to selling

the gropdrty The witness stated that betwesn 1917 and 1923 they

had between 5000 and 9000 head of sheep and from 30 to 50 cows.

He described his range operations about as follows: He lambed

along the foothills as far north as Desp Well, sometines going

into Bureka County., After lambing, the shesp ranged in the Willow

Creek mountaing (shown on the map as the Antelope Range). Their

ranging operations apparently sovered the whole rountainonas area
including the drainage area to Cottomwood, Indian, Willow and .
Snowball Creeks and extending weatward from the summit of Antelope range.
In the fall the shesp would be brought down to the Willow Creek and
Snowtiall Creek ranches and were kept there as long as the feed :
lasted., UWhen snow c¢ame the sheep moved scuthward towards Stone

Velley and in the spring trailed northward to the laimding grounds

a8 the snow receded, _ T

In 1923 the range wac divided with John Ardans taking the
northerly portions and the Hachquet Brothers taking the south, ’
Afparently the dividing line was along Willow Creek. The range opera~
tion was about the same as before with the exception that the Ardans
and Hachgquet Brother's sheep wers handleg geparately. During this
gorigglghe Kachquet Srothers were running gbeut 3500 sheep out of

now b : .

: Shortly after the division of the Willow (reek and Snowball
creek'ranch-gra'ertiaa, John Ardans sold the ¥Willow Craek ranch to
Hiram and Pete Cameno, like Indiano and another, and in 1928 Emma
Schasfer purchasedthe Willow Craask proporties, We fail to find

any information-ds to the range operation batwesn: the 192,-28
pariocd} however, there is tostimony to the effect that the range
was fully used. In 1923, following purchase by Emma Schaefer, some
2000 head of sheep were operated from the Willow Cresk ranch., I

the fall and winter it appears the shesp wers run out in the flats,
towards Deep Well and Moody lountaiun. JIn the spring the sheep wers
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run close to the mountains, lambing below the Willow,creok ranch
andé as sgon as wéather pernitted were taken to the hilles and ranged
on.Cottonwood Creaek, tha head of Indian Creek, and on the Willow

‘Creek drainapge. In 1943 the properties were scld to Pete Carreca

who ran about 2400 head of shesp and who shortly thersafter sold to
Bertrand Arambel. - .

Following the division of the properties in 1923, the
Hachquet Brothers and lartin Hachquet operated in about the sane
manner as bvefore, The sheep were taken south in the f£all of the
year, when snow ¢conditicns allowed, and followed the snow back in
the spring., They lambed at snoabail and wher weather conditions
permitted, were taken to the higher range in the Antelopa mountains,

On the Snowball Creek range it appears that there was a
period prior to when iartin Hachquet sold to Bell that this range
was leased to Peto Carreca. When Bell acquired the property he
leassd to Arardel. After purchase by licBride, the range has been
leased to Arambel on a year to year basis. The use of the range

‘grea by Arambel was somewhat different than formerly, as Arambel

brought sheep in from the north and utilised this range in the late
spring, sunmer and fall. The sheep wers- takeéen southward with the
snow eﬁrgugh Pry Lake, Sand Springs area, and sometines towards
Stone Cabin aren. ' : '

It appears to us fron the testicony offersd that the range
arsa on the watersheds of Cottonwood, Indian, Willow and Snowball
Creeks has been continucusly utilized from sonetime prior to 191
to the present. Due to the many changes in ownership and operation,
such range use may not have utilized the range to its fulleat
capacity at all times. It also appears that stockwatering condie
tions are penerally good and there is ordinarily more than encuph
water available. During dry years installation of troughs at
several sources is necaessary. ‘It is our opinion that customary
range use has baen established, mufficiently to utilize the range.

gtey Rizh

) The recorded water rights in this area in,thalorder of
their pricrity are as follows: The follpwingr:avan applications,
;3izh were porfected, wera filed by Leandro Urog on August 14,

oOl4:

Lio 78 to appropriaste the waters of Twin 8£r1ng in

she [ES HEG Section 28, T. 15 U,, Re 51 B, Certificate lo,
4LB89 was issued Dec. 11, 1919 4n iufficient amount to water 2000
shaep between April 1 and November 1 of each year. -

Application Na, 3076 to appropriate the waters of Shesp Spring in
about the NW$ SWg Section 21, T. 15 K,, R. 51 Bs Certificata Nos
488 was issued December 11.,1919 ir sufficient arount to water 2000
sheep betwsen April 1 and November 1 of each year,

,6.



: . t6 appropriste the waters of Pine Spring is

) 6 whiz QW5 Section 24 Te 15 ., BRe 51 B. Cartificats [o.
437 was imeucd December 11, 1919 in sufficient amount to water
2000 sheop Letween April 1 and Novenber 1 of each years

Application Ho, 2078 to agpro, ate the waters of Double Springs

in about the LEkg Nig Section 33, T. 15 Hi, R. 51 B, Certificate Ho.
L86 was isaued December 11, 1915 in an amount sufficient to water
2000 sheep between April 1 and lovenber 1 of each year.

1079 to appropriate the waters of Reck Opring in

|_'"

abous the NUL ST Soction 33, T. 15 M., R. 51 B, Certificate Ho. 485

was issued BDecember 11, 1919 in an gmount sufficisnt to water 2000 .
eheep botween April 1 and liovember 1 of each year.

i0q to appropriate tho waters of !Hahogany Springs
i © SB4 8B; Section 29, T, 14 ., Be 51 Be Certificate Ho.
485 was isaued Decermber 1), 1919 in an amount sufficient to water
2030 sheep betwsen aApril 1 and November 1 of each year.

pti o 1 to aprropriate the waters of Willow Creek

waste water) in about tho SEf SB2 Section 32, T. 15 N., R. 53 B,
Certificate Ho. 483 was issued December 11, 1919 4n an apount suffi-
eiegt to water 7000 sheep betweeon January lst and December Jlat of
sach year, : '

At the time of the above filings, T, 15 K,, R, 53 E. was
unsurveyed; therefore, the location may not conform exactly to the
legal subdivisions since the township has been surveyed. It appsars
fron our records that A, G. licBride is the present owner of the
water rishts as evidenced by Certificates Hos. 486 gﬁouble Spring);
Ho. 485 (Rock Spring); and Ho. 484 {Mahazaeny Spring). The balance
of the seven water rights nenticned sbove are apparently owned by
Bertrand Arambel.. ‘

Froof of Approprigtion Ho. 01326 was fllod aAugust 8, 1914
by lLeandro Oros vherein a vested right is claimed for sufficient
water of Willow Croek for the irrigation of 20 geres of land with
a priority of 1234, Also, c¢lain of vested right is rade £or water
for stockwatering and domestic purposes. The point of diversion is
given as being within approximately the Sih SW Seetion 24, T 14
Hey Re 851 E. Qur records indicate this proof is now owned by
Bertrand frenbel,

N ~ Proof of Appropriation Ko, Ol444 was filed December 31, 1515
by Leandro Oroz wherain a vested right is clainsd on the waters of
Snowball Springs for the irrigation of about 15 acres of land with
a priority of ?r$or to 1905, Claim of vested right is alse made
for stockwatering purposes. The point of diversion is placed in
Ts 1b N., Re 51 B, Our rsgoords indicate this clain of vested right
is now owned by A. G lieBride,

T




Application le. L12¢ was filed Juguat 25, 1916 by Chas. V.
Williame o appropristd the woters of Gaagalarnm,épring for irriga=~
tion and atockwatering purposes. The peint of diverpion was given
as ghout the SB§ SWL Section 23, Ts 15 He, Re 51 B. Gald applica~-
tion was approved for 0,00 ¢.f.8. for the irrigation of 6 acres of
land, All proofs were eubBequently filsd, but due to the fallure
of permittoe to file a cultural msp, ne certificate has ever been
issued, Sald pernlt was assizned July 7, 1325 to Ross Parker and
on Hareh 27, 193¢ by Ross Parker ond wife to Bopa Schaefer and her
aon, Harold Scheefer., With thid vranafer, the Parkers also assigned
all théir range righte o8 ¢laired undor-a ronge nap submitted by
then which covered most of Townghips 14, 15 and 16 Horth, Ramgzs
ﬁl.am@.ga.ﬁaatAanﬁ the eamtern tier of sections in Townahipa 14, 15,
and- 16 Neorth, Ran%a 50 Last. e have no record as to whether this
water right and claiwed range wers transferred to Carrsce and by
Carreca to. Arambel. : c

, @n Aprd) 29, 1918 the Willow Creek Livestock Company (Martin
iachquet ana,-ahnrﬁréanﬁ) filed seven applications to aj rofriata
vater for stockwatering purposes. Porzits were granted in 1518
and later certificatos of appropriavion wers issueds The locale
of soze of these water righte are soveral riles castwerd and
others are a number of niles southward from the ares being éon=-
sidersd here., However, since they were mentioned at the hearing
a brisf description ig horewith piven., The certificates were ali
%n sugfieiaat-amﬁunzarto water 5500 sheep between liay -18t and
legcapbor lete '

4ppe Corts - " | .
- PR -  Baze 2

5035 4933 Uarein Spring  SW HW Sce, 23, T. 10 H., B, 54 B,

5036 - 834 . Rock Spring = W 4D Sece 17, Ts 12 No, B. 53 B,
T037 535 Buck Spring 8F 9B Soc. 26, Te 14 He, B 53 B.
' - 536 dry Lake Well W 88 Gecs 17, Te 11 N., R. 53 B,
5039 537  White Roek Spr. IV S Sece 13, T« 11 Fe, Ho 53 B.
5040 535 . cﬁﬁgﬂ SPTe _ W NE Sec. 2y Te 13 ﬁ_og Re 53 B»
- §041 539  Horse Spr. | O FW See. 11, T. 13 H., R. 53 B.

 4s near a@ we can assertain, Certificate Ho, 533 iesued under
Pernit Uo. 5035 on lVartin Spring was tranaferred te J. P. Jecobsen

aq-a::eag'

who later seld to Pormeni Eapinol,

‘ It appears from MeBrido Bxhibito A-3-C, that he ia the
owner of Cart -icateg-53% (ﬁc@k_aprin?): 535 (Buck Springls 536
{Dry Lake Well) and 538 (Gouge Springle It aleo appeara that
Bortrand Aranbel owns Cersificates Hos. 537 (White Hoek Spring) and
539 (Horss Spriag). |

fe Q. HoBride 1s also the owner of the following water
applicationsg for waterdng 1200 gheep at ¢ach zource:

8.
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ADDe . .

Hos. . gouree | Location

7795 - Snmowball Spring 4 @ NE NE See, 32, T. 14 He, R. 51 B,
7796 - Snowball Spring 45 = 5B SW Sec. 33, Te 14 H., Re 51 B,
7797 - Snowball Spring {6 1% 88 See. 9, To 13 B,, Re 51 B,
7788 - Snowball Spring #7 W W Sec. 16, Ty 13 ey Re 351 Be -
7799 - Snowball Spring §3 S 34 8ece 31, Te 14 Hey Re S1 Eo
7800  Snowball Spring ¢9 - = SU RE fee. 30, ¥, 14 N., Re 51 BE.

. Thesc applcatidng were filed June 30, 19206 by B. P.
Carville and informally protested by Geo. A. and ¥m. J, Potts., Ho
action was ever takon and on June 20, 1949 said agplicationa ware
transferred to A. G, NoBride. At the time of f£iling the applica~-
giogg; Fre Carville was, we understand, attornoy for the Hachquet
Jrothors, . .

Pron our investigations and knowlodge of the area, it
a 3gara that the applications, with the sxception of Nos. 7799 and
7300, are located within the range use asrea of the IJnowball ranch
operations. Applications Lios. 7799 and 7800 are, according to our
wap, located westerly of the Antelope range Bnmmit and nay b2 in
conflict with exigting righte. ~

Rarenged Lond:

The- only PatEnced land in the asrea being considered here
lies within ¥, 14 N, Bg 51 B, Theso lands are as followa:

: In 1930 a patent was issued to.Nettie M. Perker on a 160
acre horestead covering the:-following lands K 33 Sestion 10 and
Gh WA Jection 11, T+ 14 Hey Re 51 E. This land is located on
Indjan Oreek and apparently now owned by the Kincaids. According
o the teatixony, in about 1932 or 1933 a nen by the nsne ef Cobb -
ownad this property. Subsequently ho gold o Dick Walker who later
sold to the Kincaids., [lo evidence was submitted to the affect that
at any time the owner of this Indian Creek property sver ran any
range atoek nor ever claired any range rights.

In 1932 a homestead patent was issued to Haerold Schaefer
eovaring the 33 SBf and 8% 5V Sestien 23, T 14 ., B+ 51 B This

land wag eupposedly intsnded to cover the irrigated and meadow pasture

lands on Willow Creek. As horetofore atated, in 1914 Leandro Cros,
predecessor of larold Schasfer, f£iled Proof of Appropriation Ho.
01326 wheroin clain of vosted right was made on the waters of Uilbw
Creck for irrigation, stockwatoring and domcatie purpesas. It
appears that the land mas not described properly and should have
basa locased in Seotion 24 rather than Section 23, Just recently
Arambel filed under the 9Color of Title Aot¥ in an attenpt to gain
title to lands in Section 24 within which the meadows, buildings,
ponds, ete. lay.
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: In abodut 1940 a 40 acre soldiers addistionnl homcatead -
wae patented so Uartin Hachquet covering the (WS Sub Section 33,
Te 14 We, Re 851 B. Apparently a mistoke in description oceured
here ingoefar as the deoeribed lands apparently do not cover tho
bulldings and some of the moadow lands on Snowball Creolt now
owncd by lleBride. Withim the paai vear lir, llchride £iled und _
the "Color of Title Act® on the N 8EL Seetion 343 the W SEL end
7S SU Seetion 35, Te 14 Ha, Re 51 8. Iz 1915 Leondro Oroz, pre-
decessor of Nelride, filed Proof of Appropriation Ue. CQl4As whorein
¢laim of vestoed right is made on the waters of Onowball Springs
for irrigation and stockwatoring purposes. _ ,

Just recontly a 160 adrc homestoad application was granted
t¢ Lelond G, Basley consisting of the ) VA and Wi MBS Jection 35,
Te Ly Hep Be 51 Bo Ix. Ensley haos filed Appliction lio. 12516 to
appropriate 0.2 ¢.f.8. of the waters of ilain Cottonwecod Cresk for
the drrigation of 20 aeres of land, ‘

. In addicion to the gbove patentced lands thers are now three
homostead and desgsert land entides pending bYefore the Bureau of Land
llonggoment. Thest are as follous: o

In about 1949 a deasgrt land entry was filed by the [incaida
covering the §WH SWi, B} 84 Seetion 24, Te 14 N., Re 51 E. and the
73 83 Seetion 19, T. 14 li,, Hs 52 B, Sore of this land applied
for includes the readow hay and pasture lande, the buildings, ete.
on Willow Creclk now claiced by Arambel, Bernice Elaine Eincaid
£ilod Application Ho. 13274 to appropriate 1.0 c.f.s. of the waters
gf Willow Cresk for irrigstion af 80 acres withim the land applicd

OFe - :

| in about 1948 Murlyn M. Hladden £iled for a 160 acre hone=
stend covering tho !B 8U7, Oy 8B and 8E UD Seetion 22, T. 14 N,., Re
51 B. Thio land lies on Willow Creek about 12 miles westerly of
the illlew Creek ranch, lir. lsdden filed Application l[lo. 12014 to
epproprioto 0.2 c.f.2., of the waters of Pine Springs {a tributary
of Willow Creek) for the irrigation of 20 acres. ,

4 In abous 1948 Jack €, ﬂubbar&.filga a land ap&%ieattgn ,
govering the L) SE}, 8Bd NEL Section 343 S& W, MRE 8WE and Nf 883
Soetion 35, T. 14 l., B 51 B. %his land 18 located on Snowball
Creek. [ir. Hubbard £iled Applications Nos. 12670, 12671 and 12672
for irrigation purposes., Tho loBride meadow hay and pasture lands
gngbhuéldinga arc apparently located on the landa applied for by
nobard, e . .

The Tamues

Section 63, Chap. 140, Statutes of 1913 (Sec, 7948 HOL 29)
providos in port as follows: '
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"It shall bs the duty of the State Enginesr to approve
all applications made in proper form where all fees, as in
this act provided, have bsen paid, which contemplate the
application of water to benef ciai use, and where the
preposed use or change does not teénd to impair the value
of exiat rights, or be otherwise detrimental to the

t where there is no unappropriated water in the pro-
posad source of supply, or whore its proposed use or
change conflicts with existing rights, or threatens to
prove detrimental to the public interests, it shall be
the duty of the state &npgineer to reject said applica-
tion and refuse to issue the percit asked for,®

Section 2, Chapter 261; Btatutes of 1925 (1925 Stockwatering

Act) provides as follows:

- Mthenevar one or more persons shall have a sub-
slsting right to water range live stock at a particular
place, and in sufficient numbers to utilise substantially
all that portion of the public range readily avallable
0 livestock watering at that place, ro appropriation
of water from either the same or a different source shall
subsequently be made by another for the purpose of watere
ing range livestock in such aumbers and in such Eroximity
t0 the watering place firet mentioned, as to énable
the proposed appropriator to deprive the owner or owners
of the existing water right of this grasing use of aald
porsion of the public range, or to substantially inter-
fere with or inpair the value of much grazing use and of
such water right.”

Section 3 of the same act contains the following language:

*Beforo approving any application for the right to
use water for watering livestock, the state enginsar shall
deternine, by examsination on the ground or otherwise, that
the .right and use applied for will not contravené the policy
of Section 2 of this act. If he shall determine that the
right applied for will contravene such policy, he must re-
Ject the application, If the water applied for shall be
along the course of or in the immediate vicinity of an es-
tablished or customary driving route for roving livestock
fron one ranges to another, tha state engineer may reject
the application even if no grevioua right shall exist for
any portion of such water, if he -shall detercine that such
water will best subserve the public interests by being
reserved for tho watering of livestock while so bsing driven
along such customary driving route.®

In acting on the applications herein under consideration,

the State Engineer must deternine whether or not the granting of each
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application uanld; in his opinion, contravene the policies set
forth in the above quoted acta and his rulings must bs in aceord with
such findings, _

The Stata Engineer is of . the opinion that in aé¢ting on
applications to appropriate water for stockwatering purposes, he
nust take into consideration the provisions of the 1831 Range Law.
This has long been the practice in similar situastions. In deseri-
bing the rethods of establishing custowary use, it is our interpre-
tation of the Act that such use ¢an ve acquired by the epen, notorious,
pesaceadbla and public use of the range ssasonally for a period of
five consgoutive years subsaquent to 1926, The act was apjroved
on liarch 30, 1931. The languagée of the act is silent as to the
necessity of having & valid wateér right. It thersfore is our
opinion that such customary use nmay be acquired without g water

ghte While such an interpretation does not give such custonary
user the right to water st a waterinz place of another, it renders
him immune from trespass action as provided for in Section 4 of
the 1925 Stockwater iAct, |

~ In acting on Apglicatians Nos., 12670, 12671 and 12672 to
appropriate the waters of Snowball Spring, Snowball Spring Ho. 1
and Snowball Spring Ro. -3 for irrigation purposes, we muat proceed
according to Section 63, Chapter 140, Statutes of 1913 (Sec. 7948
NCL 29) heretofore quoteds -

Apflicaﬁion o, 12673 to appropriste the waters of Snowball
Spring No. & for stockwatering purposes is the sane sourcs filed for
under Application No. 7795 now in nexe of 4. Os lleBride and on which
a permit has been issued, Also, !r. McBride is the owner of Certi~
ficate Ho. 484 on Llahopany Spring located about one mile northwesterly
and Permit llo. 7796 on Snowball sgring Ho. 5 located about one-half
mile southeasterly from Snowball Spring Ho. 4. Application lo. 12770
to aeppropriate the waters of Silver Springs for atockwatering pur-
poses i3 located about one mile southerly from theé meadow paaturs
and buildings on Snowball Creek and léss than two miles northessterly
gf ggogzglidSpring Nos 6, the subject of Permit No. 7797 4in name of

o Uy siQOP1de,

Applicant strassed the point that sc¢we 6f the watering
troughs had been removed from the aprings covered by existing water
rights in this area, indicating presumably that there had been a
forfeiture, It must be kept in mind that in normal years there is,
acoording to the testimeony, an abundance of stock water, Usually

water 18 available at the head of Snowball Creek and from such

sources the range can be covered. We fail to find any evidence that
would indicate that thers had hean a forfeiturej neither do we find
any indiecation of an intention to abandon the use of such water for
stockwatering purposes by Erateaeanta. It was indicated in the
evidence presented at the hearing that when draught conditions
existed, troughs were instglled in sufficient nurber to take care
of the range stock, It was also indicated that even in draught
periods there was usually water at the head of Snowball, Indien,
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Cottonwood and Willow Creoks, and the range could still bo utilised
by wateriny at thesae gources.

_ Even if consideration 4s not given to the water rights of
protestants, the ranse has beon used by said protestants and their
‘edecesscrs in gsuch a uanner that a customary range right has no
oubt heen acquired pursuant to the 1931 Nevada Range Act {Section

55681 HCL Suppe 1931=-41)s

~In considering Applications ios. 12070% 12671 and 120672 to
appropriate water for irripation purposes fron Snowball Spriag,
Snowball Spring No. 1 and Snowball Spring Ho. 3, regpectively, we
are of the opinién that there 48 no unappropriated water for
irrigation purposes from these sources. Protestany licBride clalms
a vested right to such wators as evidenced by Proof of Appropriation
Ho. Ol44A. From the testicony presented at the hearing, we are of
thg,qginion that such waters have been used continudusly by protestant
and their predecessora from prior to 1905 to the presgent tine.

RULING
The protasts to the granting of permits under A{ lications
Pgm
id

Nos. 12673 and 12770 sre heérewith sustained and said applications
are denied on the grounds that the granting thereof would contravene
the visions of the Stockwatering Act of Hevada, Seection (7943

HCL 1929) and also the provisions of the Nevada Ranpge Law (Section
5581 HCL Supp. 1931=il). '

The protests to the granting of permits under Applications
Hos, 12670, 152;1 and 12072 to appropriate water for irrigation
purposes ars herewith sustained and such applications are denled
on the grounds that the granting thereof would impair the value of
existing righte and be datrimental to the publie welfare.

Respectfully submitied,

‘State Engineer

January 26; 195i;




