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IN THE OFFICE OF THI(,STATE ENGINEER 
OF THE STATE OF NEVAI)A ' 

IN THE MATTER OF THE POSSI,BLE FORFEITURE OF ) 
WATER RIGHTS UNDER PERMIT 19034, CERTIFICATE ) 
6705 AND PERMIT 21584, CERTIFICATE 6661 FROM' ) 
AN UNDERGROUND SOURCE, AMARGOSA DESERT ) 
GROUNDWATER BASIN (236), NYE COUNTY "NEVADA. ) 

GENERAL 

I. 

RULING 

Application 19034 was filed by Mary B~lle FidrOeff on Jaly, 18, ' 

1960, to appropriate the underground waters of the Amargo~a Desert 

Groundwa,ter Basin, 'Nye County, Nev?da. Permit 19034 was approved 

on April 26" 1961, for ,2.5 cubic foot per second (cfs) for 

irrigation and domestic use.' Amended Certificate 6705 under Permit 

19034 was issued on December 17, 1968, for 2.5 cfs of water. not to 
exceed 929.73 acre feet annually (AFA) for the irrigation of 

185.946 acres of land, located within the portions of the NEt and 

the SEt of Section 8, T.17S., R.49E., M.D.B.&M. The point of 

diversion is located within the SEt SEi of said, Section'S.1 . 

Application 21584 w~s filed by James A. Murdoch on October 15, 

1963, to appropr iate the underground Ivaters of the Am9rgosa Desert 

Groundwater Basin,Nye County, Nevada. Permit 21584 was approved 
On October 21, 1966, for 1.51 cfs for irrigation arid domestic use. 

Certificate 6661 urider Permit 21584 was issued on May 17, 1968, for 
1.51 cfs of water not to exceed 929.73 acre feet annually (AFA) for 
the,irrigation of the same 185.946 acres of land, described above. 

The point of' dive~sion is the same as that describedabove. 2 

Permit 21584, Certificate 6661 and Permit 19034, certificat~ 6705 

are supplemental . 

• 'File No. 19034, official r'ecords ~n the o:(fice of the State 
" , 

,Engineer. 

2File No. 21584, officio,l 'records in the office of, the St'afe 
Engineer. 



•
,1 

, Ii 

it 
I, 

r 
I: 

" 

The cur;rent owners of record of Permit 21584, Certificate 6661 

and Permit, 

Family. i,2 

19034, Certi~icate; 6705, ar~ members' of 
(, 

r'-' 

II. 

the Gilgan 

On March 17, 1993, Amargosa" Resources, Incorporated (ARI) 

petitioned the State Enginee~'. to ,de-cl~,r:e, .c~rtain water 'rights 

forfeited. l About t.hesame,tj,me,ARI);fii~d Cipplications to 

appropriate approximately 25,000 AFA of wat~r from the Amargosa 
, ,~' \' 

Desert Groundwater Basin. ,Permit·19034, 'Certificate 6705 and 

Permit 21584,C~rtificate 666~'~re incl~d~din the pet~tion. The 
/ 

petitioner submitted records going, back to 1985 to show the non-use 

of water. The alleged period of non-use', for the purpose of this 

forfeiture proceeding, ~s 1985 through 1992. 
'I , III. 
" 
Ii On May 16, 17, and 18, 1994, the State Engineer' conducted a .1 hearing to, allow the petitioner the opportunity to provide the 

'" -' il foundation for the evidence filed in support of the petition. 4 

'On 'October 22" 1996 ,a hearing was held to, consider the 

possible forfeiture of Permit 19034, Certificate 6705 and Permit 

21584" Certificate 6661. 5 The petitioner, ARI, did not appear at 

the hearing: 6 

IV. 

At the hearing ,to consider the forfeiture of Permit 19034, 

Certificate 6705 and Permit 21584, Certificate 6661, administrative 

notice was taken of record developed at the foundation hearing, 

lExhibit No's; 1 and 2, Public Administrative Hearing before 
the State Engineer May 16~18, 1994. 

, 4ExhibitNO. 7 ,Public Administrative Hearing before the State 
Engineer May 16-18, 1994.' ' ' 

5ExhibitNO. 25L; Public Administrative Hearing' before the 
State Engineer October 22, 1996. 

6Transcript p. 4, Public Administrative Hearing before the 
State ,Engineer, oct6ber 22,1996. 
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May ,1'994, and of the record developed at all the previous hearings 

on the individual water rights. 1 Administrati ve notice was also 
taken of the r.cords in the Office of the State Engineer. 8 

V. 

At the hearing, Counsel for the water right holders moved to 
dismiss the petition regarding Permit 19034, Certificate 6705 and 

Petmit 21584, Certificate6661,on the grounds that ARI did not 
appear to present evidence, and testimony supporting'its petition to 

declare the forfeiture of Permit 19034, Certificate 6705 and Permit 
21584, Certificate 6661. 9 ' 

The Hearing Officer stated that the State Engineer has the 
statutory obligation to declare a ~orfeiture of'wat~r tights in the 
absence of, a ,third party l?eti tion, pursuant to NRS 534.090, 

provided the evidence is suff icient to' show that the' foriei ture 
occurred. The evidence submitted at the foundation hearing is on 
the record,was subject to, cross examination, and stands on its 
own, even in the absence of expert testimony that was provided in 
past, hear ings by ARI' s witnesses, on the individual parcels of 

land. The Hearing Officer found that where evidence of a possible 
for.fei ture of water rights, exists ,it ,must be pursued, regardless 
of who appears or does notappear.to suoport.such evidence. The 

. -" 'j. , -,' , < -~," /' " • 

Hearing Officer further 'fbund ~h~t the'hear{ni should rightfully 
proceed., The, motion to dism,iss, wasdenied,.lO 

, \, - .~ 

lTranscript pp. 20-21, Public 'Administrative ,Hearing before 
the State Engineer Octob~r-22~~1996. 

STranscriPt p: 19~ 
State Engineer, OctOber 

-. ., _''': ; il . 

public Administrati ve"Hearing 
22,.1996. " 

, ': ~ ; ,', ) 

before the 

9Transcript p., 4, 'public Administrative' Hearing before the 
State Engineer, October 22* 1996. 

10Transcript, p. 6, Public Administtative Hearing' before the 
State Engineer~ October 22, 1996. 
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VI. 

A motion to strike ARI'·s exhibits was offered, based on ARI's 

failure to. appear and make its witnesses available for cross 

examination. ll Counsel fO.r the wa.ter right holder noted for 

the record that cross examination of ARI's witnesses regarding the 

specific water rights was not allowed at the foundation hearing. 

The cross examination was deferred to the hearing on the specific 

water right. Counsel noted that the. water right holder was denied 

the opportunity at this hearing, to cross examine ARI's witnesses 
by ARI' s failure to appear .12 

The foundation· testimony was under oath and the'· evidence 

(aerial photogra~hs, etc.) is already on the record and cannot be 

ignored. The State Engineer will.give appropriate weight to ARI's 

exhibits, bearing in mind that ARI did not appear to support its 

exhibits or make its witnesses available for cross examination on 

the specific parcels involved in these permits . The 1993 and 1994 

ground photo~raphs in ARI's Exhibit Nos. 17 and 18 were challenged 

on the grounds that they do not show the place of use of the water 

rights In question.13 The Hearing Officer. stated that these 

photographs would be given very little weight. However, the 

Hearing Officer stated that other exhibits are clear and stand on 

their own, particularly Exhibit Nos. 19, 20, and 21, ARI's high 

level aerial photographs. These may be useful for qualitative 

determinations of water use or non-use. The motion to strike ARI' s 

exhibits was denied. ll 

. . 
l1Transcript pp. 6-10, Public Administrative Hearing before the 

State Engineer; Oct06er 12~;1996. 
, ',J 

. 12Transcript PP.' 6;-8, Public .... aministrative Hearing before the 
State Enginee~,October 22, 1996 .. 

'~' . 

llTranscript pp. ,9-.10 'and 58, Public Administrative Hearing 
before the' State Englneer, 'october 22, 1996.' 

the 
!4Transcilp{ ~~,' H~12, '. Public Administrative 

State Erigineer, October 22, 1996. . - , .... 

Hearing before 
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VII .. 

Counsel for the Gilgani m~de a motion for the State Engineer 

to take action on the Applications for Extension of Time to Prevent 

the Forfeiture~f Permit 19034, Certificate 6705 and Per~it 21584, 

certificate 6661. 15 .The Hearing Officer denied this motion on the 

grounds that this forfeiture proceeding 1S essential before any 

action on the applications for extension of time. can be taken .16 

VIII . 

. Counsel for the Gilgans made a motion that the forfeiture 

proceedings be deferred until after the State Engineer takes action 

on ARI's applications to appropriate. 11 The Hearing Officer stated 

that the State Engineer has determined that the forfeiture 

proceedings are occurring independent of ARt's applications. The 

State Engineer has statutory criteria to consider in evaluating 

ARI's applications to appropriate water,lS one of which is whether 

there is unappropr iated water at the source. The forf ei ture· 

proceedings are.a necessary element indeter~ining the status of 

all existing water rights in Amargosa Valley and whether there 1S 

unappropriated water at the source. 
denied .19 

IX. 

Therefore, this motion was 

Mr. Bill Quinn, who performed the pumpage inventory 1n 

Amargosa Valley 1n 1990, 1S no longer an employee of the Division 

15TranscrlPt. p. I 13 /Public . Adiuinistrative Hearing before the 
State Engineer, October 2'2, ,1996. . Extension of time to prevent the 
working of a forfeiture .a~fQund in NRS 534:090(2). . . 

'16Transcri~t ~P.13-14 ,~ubJ:icl Administrative HeaI-ing before 
the State Engih~et, October 22,~199~c 

. ,-' ~ 

l1Transdript p. 14, Public Admini~trative Hearing before the 
State Engineer " Oct9ber;' 22!:1.996. 

the 

-, \ 

"Transcript pp. 14-16, Public Administrative Hearing before 
State EngiI1~er', ,.october 22,' 19,96. 
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of Water Resources. The water right holders had the opportunity to 

submit questions for Mr. Quinn prior to the hearing, that would be 

answered in writing and be made a part of the record. 20 No 

questions for Mr. Quinn were submitted. Before the hear ing, 

Counsel for the water right holder requested the State Engineer to 

subpoena Mr. Quinn.l1 The State Engineer stated that Mr. Quinn's 

live testimony is not an essential element in determining whether 

the evidence of a forfeiture meets the clear and convincing 

standard. The State Engineer felt that the water right holders 

would have a full and fair hearing without Mr. Quinn's testimony. 

The State Engineer found that it was not warranted to subpoena Mr. 

Quinn. Therefore, the request for the subpoena was denied. 12 

FINDINGS OF FACT 

I. 

The State Engineer has taken annual pumpage inventories in the 

Amargosa Desert Groundwater Basin since 1983 for the purpose of 

overall basin management. The annual groundwater pumpage 

inventor ies for the Amargosa Desert Groundwater Basin, for the 

years 1985 through 1989 and 1991 through 1992 show that no water 

was used for irrigation on any of the 185.946 acres of land shown 

as the place of use under Permit 

21584, Certif icate 6661. 23 The 

performed the inventories for 

19034, Certificate 6705 and Permit 

testimony of the individuals who 

those years, confirmed that no 

20 Exhibit No. 251, Public Administrative Hearing before the 
State Engineer, October 22, 1996. 

11 File No. 19034, official records 1n the office of the State 
Engineer. 

llExhibit No.- 256, Public Administrative Hearing before the 
State Engineer, October 22,1996. 

13Exhibit No. 
State Engineer May 

10, Public Administrative Hearing before the 
16-18, .1994. 
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irrigation oCcurred. 24 With, the exception of three acres near the 

house; the propertywa~ covered 'With natural vegetation consisting 
mostly of sagebr~sh.25 T~e high level aerial photographs taken in 

1987, 1989/, and"199'0;¢1~ariy'show:the place of I.\se of 
,. ~ , ': , 

Certificate 6705 "andPermit 21584, Certificate 

Permit 

6661. 16 
19034, 

The 
. (;; ".' [ \\,:' " .' ,-~ " .' :' .-

texture, color and':~shaQe shown ~n the photographs are similar to 

that of the,'surroundi'ng native untilled' land and support the 

inventories and, the.tes,timony ,of those Vlho per~ormed the 
inventories. 11 .",~ 

The 1990 pumpage inventory has an entry of 36.22 ,acres being 

irrigated in the NEt "I,'fEt otsaid.section 8. This conflicts with 

other evidence and testimonY and must have been entered in error. 

First" Jason King, who ~iewed the property in 1991, 1992 and 1993, 
stated'that there were about, three acres around, the house ,that had 

trees and a lawn. The remainder of the property was covered in 
natural vegetation or sagebrush. 28 Next, th'e 1990, high' level 

aer ial photograph supports Mr. King's observations, that the NEt NEt 

of said Section 8 was covered with the natural vegetation. 19 

24Transcriptpp. 23-24 and 46, Public Administrative Hearing 
before the State Engineer, October 22, 1996. 

25Transcr iPt pp. 41' and 49, 
before the State Engineer, October 

Public Administrative 
22, 1996. 

Hearing 

16 Exhibit Nos. 19, 20, and 21, Public Administrative Hearing 
before the State Engineer, May 16-18, 1994. 

27Exhibit Nos. 19, 20, and 21, Public Administrative Hearing 
befo!e'the State Engih~er, May 16-18, 1994. 

28Transcript p. 49, Public Administrative Hear ing before the 
State Engineer, October 22, 1996. 

19'Exhibit' No. 21, Public Administrative Hearingbe,iore the 
State Engineer, May,16-18, 1996. 
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-
Finally, the low level aerial photographs, taken in 1994, rebut .the 

entry in the 1990 inventory, showing very clearly that the. 36.22 

acres had not been' irrigated ln many years. 30 

The three acres around the , 
during the alleged period oJ 

considered irr igation ln the 

domestic use. 32 

house were continuously irrigated 

non-use. 31 . This use was not 

inventories but was counted as 

The State Engineer finds .that the pumpage inventories, the' 

eye-witness testimony of' those who performed the inventories, the 
_ c " 

sagebrush coverage over the entire property, except for the 3 acres 

arounq the house, and .the .aerial photographs taken in 1987, 1989, 

and 199~, provide clear and convincing evidence that the majority 

of w.ater was not used under Permit 1'9034, Certificate 6705 and 

Permit 21584, Certificate 6661 during the years 1985 through 1992. 

The State Engineer fuither finds that 182.946 acres out of the 

, certificated 185.94'6 acres were not irrigated during the alleged 
•

1: 

. I forfeiture period. 
II 

:1 II. 

I: In' late 1994 and 1'995 i beneficial use of the. water under 
' .. 

Permit 1903.4, Certificate 6.705 and Permit 21584, Certificate 6661 

occurred on portiops of" t.he place of use. 33 This forfeiture 

proceeding began' in',June, _1_993, . when 'the water right holder was 

served by certifl~d' mail, a notice tha.,t Permit 19034, Certif icate 
< 

30 Exhibi t N~':: 18, . Public Admiri'istrati ve Hearing before the 
State Engilleer, May 16-18 , 1996. This exhibit was admitted into 
the record with certain'-lrmi tat ions as explained later in this 
ruling; , . 

31Transcript·.pp'. ,'n.,.34, -47,. and, 61~70 and Exhibit Nos. 255 and 
258, Public Administ'rative 'Hearing before the State Engine'er, 
Octob~r 22, 1996. . .. 

), ,;" ,~ . 't' 

32Transcdptpp .. 26::'30, and 47; :Public Administrative 
before the State Engineer, October 22, 1996. 

Hearing 

33Transcript . pp. 73-85 and Exhibit No. 258, Public 
Administrative Hearing before the State Engineer, October 22, 1996. 
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6705 and Permit 21~84. Certifi~~te 6661 
'f f" ,34 h' or elture:; . :,',T e, State ,En'giI!eer, "finds 

were held 

that the 

for possible 

re-use of a 

portion of t,he' watar, under Permit 19034, Certif icate 6705 and 

Permit 21584,;Certif.ica.t.e 6661 occurred after the forfeiture , ,. 

, proceeding 'had begun'. 

, ~J . ~ 

The 1995 pumpage,inventory shows that 10 acres located within 

:i the NEt NEtof Sectio~8 ;T~'17S., R .49E., M. D ~ B. &M. ,ou~ of the 

!I certif icated36.2 acres'ahd all, 37.5 certi'f icated acres located 

II within the SEt NEt of said Section 8, were irrigated in that 

, year. 3S No ~ther,fortyacre subdivisions of land were recorded as 
,I 
Ii being. irrigated under Permit 19034, Certificate 6705 and Permit 

!i 21584, Certificate ~661 in the 1995 inventory, The water right 

Ii holder asserts that other forty acre subdivisions were irrigated in 
" 

[I 1995 and the ptimpage inventories are flawed. 36 He stated that the' -:i 1985 through 1989 inventories show no irrigation but water was used 

il dur ing those years. 31' 

I: In April, 1~94" ARltook sever;;!l ground and low level aerial 

I' photographs of the place of use of Permit 19034, Certif icate 6105 

Ii and Permit 21584, Certificate 6661. 38 At the foundation hearing, 

II these photographs were. admitted into the 'record with certa:j.n 

• 

HFiles 19034 and 21584; official records in the office of the 
State Engineer. 

35Exhibit No. 259, Public Administrative Hearing before the 
State Engineer, October 22, 1996, 

36Tninscript pp. ' 76-81, 86-90, and Exhibit No. 258, Public 
Administrative Hearing before the State Engineer, October 22, 1996 . 

. ' - - , - " 

3iTra~scriot p, 86, Public Administrative Hearing before the 
State Engineer: October 22, 1996. 

38 Exhibit No., 18, Public Administtati ve Hearing before the 
St,ate Engineer, May 16'-18, 1994. 
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limi tations. 39 "The' 199,4 photogrqphscould only be used for ground 

truthing o( thefe high level ae'riali photographs and for· rebuttal of 

the water right, holders' ,evidence .,wi'th respect to Permit. 19034, 
, . " ~ r' t. ," ',' _ ,'-'- ': '. '~, ',- .;,. . , 

Certificate 6705';and Permit', 21584, Certificate 6661, the water 

right holder challengeclth~.i 994' ground photographs, alleging that 

they do not show t'h~ ~~r~e~~'place. of 'use .40 Because ARI did not 

appear at i:'he'hearing,noweight,is given to the 1994 ground 
, :,' - '- -' " 

; 'r - _'" -, , 

photographs. ,Nochilllenge:Yla.smade to the 1994 low level aerial ,- .,- . 

ph.otographs. These photOgraphs clearly show that .the great 

majority of the p1!iceo:f ,ti,se,oJ.pennit 19034, Certificate 6705 and 
/ -I' -' ',-.!,.'. ' 

Permit 21584, tertificate 6661'had not been irrigated for a long 

time,. as of April,. 1994. The 1994 photographs show the small area 

near the, house th!it wa~ recognized as being irrigated, 

The State Engineer finds that' the 1994 low level aerial 

photographs rebut the water right holder's assertion that the 1985 

through 1989 'inven.tor iesare flawed. The State Engineer f\,lrther 

finds that these photographs provide clear and convinc~ng evidence 

that all of the!llaceof use of Permit 19034, Certificate 6705 and 

Permit 21584, Certificate 6661 with the exception of the 3 acres 

around the. house had not been irrigated for a long time. preceding 

April, 1994. 

,CONCLUSIONS 
,r. 

The State Engineer has jurisdiction ~n this matte~.4! 
II. 

Failure for a period of five consecutive years on the part of 

a water right holder, to use beneficially all or any part of the . 

J9Transcript 'PP. ;44-245, Public Administrative Hearing before 
the State Engineer, May 16-18, 1994 . 

. 40Transcr ipt pp. 87-88, Public Administrative Hear ing before 
the State Engineer, October 22, 1996. 

4i NRS Chapters 533 and 534. 
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, 
underground water for 'the purp'ose'for which the right is acquired, 

works a forfeiture of the water right, to the extent of the non­

use. 42 

III. 

Because the law disfavors a forfeiture, there must be cleat 

and convincing evidence of'thes.tatutory period of nop-use; for the 

State Engineer to declare a forfeiture. Under the' rule adopted by 

the Nevada Supreme Court, substantial use of water rights after the 
: statutory per iodof non-use "cures" 'claims to forfeiture so long as 

no claim or proceeding of forfeiture has begun. 43 

IV. 

There is evidence showing that water,was continllously used on . , ' 

three acres located near the h6use. The State Engineercoricludes 

that this portion of Permit 19034, Certificate 6705 and ~ermit 
21584, Certificate 66'61, amounting to 15 AFA, is' not declared 

forfeited. Regarding the remainder of Permit 19034, Certificate 

6705 and Per.mit 21584; Certificate 6661, amounting to914.73 AFA, 

the State Engineer concludes that there is clear and convincing 

'evidence of continuous non-use exceeding five years. The State 

Engineer further concludes that this portion of Permit 19034, 

Certificate 6705 and Permit 21584, Certificate 6661 is forfeited. 

V. 
Re-:use of water under Permit 19034,' Certificate, 6705 and 

Permit 21584"cettificate 6661 6ccurred on a portion of the place 
of tise in late 1994 and 199~. This use of water occurred after the 
forfeiture proceeding had begun. Therefore, .the State Engineer 
concludes that the fo~feiturewas not cured. 

42 NRS 534.090 . 

43 Town of Eureka v; ,Office of the State Eng' r of Nevada, 108 
Nev, 826 P.2d 948 (199~f; 

, .. ~' " 

'-", . 
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The right to: beneficially:use the' water appropriated under 
• 

that porti6nof ,.I'ermit,19034, ,~Certificate 6705 and Permit 21584, 

Certif icat;e 66'61, amoGhting to 15}\'F:A: appurtenant to three acres of ' 

land, is not declared~forfeite~. The right to beneficially use the 

water apprOpriated und,er the' remaining portion of Permit, 19034, 

Certificate,' 6795 /an,d permit i 21584/c,ertificate 6661, amounting, to 
,.,," j' .~, " ' ,: '\ > " ,'-' ,.' -, ,'. , 

91{.7'3 AFA appurt'etlan!; ·to ,~8'4.946'acres, is' hereby declared 
. , ',' ; 

forfeited on the grounds that the water under said certificates was 

not placed tOil bene{~cial use for ,a continuous period of time 
- ' 't._ 

exceeding five yearS. 

Resper.tfu 

~ T"'~"SI"~, 
State Engineer' 

P.E. 

RMT/JCP/ab 

Dated this '9th day of 

~anuary 1997 
--~-,---~---' , " 


