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"NEVADA.

IH THE OFFICE OF THE ‘STATE ENGINEER
‘ OF THE STATE OF - NEVADA

IN THE MATTER OF THE POSSIBLE FORFEITURE, OF
WATER RIGHTS UNDER PERMIT 14054, CERTIFICATE
6109 FROM AN UNDERGROUND SOURCE, AMARGOSA -
DESERT GROUNDWATER - BASTN - (230), NYE COUNTY,

'RULING

#4460
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Application -14054 ‘Was flled by Alexander :EL‘ Bettles on

' February 18 1952 to approprlate the underground waters w1th1n thed

Amargosa Desert Groundwater Ba51n, Nye County,,Nevada, Permit

14054 was approved on June 7. 1961 for 1. 6,cub1c'foot.per second

(cfs) for 1rr1gat10n and domestic use : Certificate‘GlOQ‘under

s .
,Permlt 14054 was - 1ssued on Aprll 20, 1966, for 1.52° cfs of waterk
not to exceed 127 0 acre feet annually (AFA) for the' 1rrlgat10n of
25.4 acres of land 1b 7 acres of whlch are located within Lot 1o

(NE& NE% ) ePd the remalnlng 8 7 acres are located w1th1n Lot 2 (SE&i

NE#) of Sectlon 12, -T.17S., R.48E. . M.D. B. &M. The pOlnt of’
‘dlver51on 1a.located w1th1n the SE& NE& of sard Sectlon 12

‘éfﬁg;‘j’*,' IT. L
On March 1? '1993 *Amargosa Resources, Incorporated (ARI).

'petltloned the. State Englneer to declare certaajl water rlghts

forfeited. 2; Permlt 14054, .Certificate 6109 is. included in the’

"petltlon The petltloner submltted records g01ng back to 1985 to

show the non- use of water. ‘The alleged perlod of -non-use, for the

'._purpose.of,thls forferture groceeding,'is 1985 through 1992.

S R & % | D
On.May'16,-17; and-18,.1994ﬁ the State Engineer conducted a
hearing to allow the petitioner the opportunity to provide the

1FilerN¢..14os4, official records in the office of the State
Engineer' : . ' o . _

2Exhlblt No s. 1 andw2 Publlc Admlnlstratlve Hearlng before
the State Englneer May 16- 18 1994 : . :
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foundation for the ev1dence filed in support of the petltlon !

On October 9, 1996, - ‘a hearing- was held to con51der ‘the
possible torfelture of Permit 14054, Certificate 6091.% The

. petitioner, ARI, did not appear at the hearing.’

_ 1v. \

At the hearino-to consider the,forfeiture of Permit 14054,
Certificate 6091, administrative notice was taken  of record
developed at the foundation hearing;‘May, 1994, and of the record
developed at all the prerious hearings on the individual water
rights.} ' ' : '

o V. , _

At the hearing, the representative for the waterxright hoider
moved to .dismiss the petition regardinglPermit 14054,_Certiffcate_
6019, on the grounds that ARI did not appear to present evidence
and testlmony supportlng its petition to declare the forfeiture of
Permit 14054 Certlflcate 6019. ! In addition, a motlon to strike
Exhibit Nos. 17 through 21 and 27 was entered, based on ARI's
failure to 'appear .and make 1ts witnesses available: for ‘cross

examlnat ion. §

The Hearlng Officer stated that the State 'Engineer has the
statutory authorlty to declare a forfeiture of water rights in the
‘absence of a thlrd party petltlon as provided in NRS 534.090. The

3Ex‘hibi.t No. 7,‘Public.Administrative Hearing'before.the State
Engineer May 16-18, 1994.

4Exhlblt No. '199 Public Admlnlstratlve Hearing before the
State Engineer October 9, 1996. . S _

5Transcrl_pt p. 10, Public Admlnlstratlve Hearing before the
State Engineer, October 9 1996.

6Transcript pp '9; Publlc Admlnlstratlve Hearing before the'
State Engineer October 9, 1996 : .

7Transcrlpt pp 10 Publlc Admlnlstratlve Hearing before the_
State Englneer,,October g, 1996 .,jr’i : ‘ :

\

BTranscrlpt pp.10- 16 Publlc Admlnlstratlve Hearlng before the
State Engilneer, October 9 +1996. ; _
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evidence submitted at the foundation hearing is on the record, was
subject to cross examination, and stands on.its own, even in the

~absence of expert'testimony that was -provided in past hearings by

ARI's witnesses. The Hearing Officer fqund-that where evidence of
a possible forfeiture of.water rights exists, it mhst be pursued,
regardless of who appears or does ﬁot appear to support such
evidence. The Hearing Officer further found that the hearing
should rightfully proceed. The motion to dismiss and the motion to

strike were denied.q

FINDINGS OF FACT
. . I. , ,

The State Engineer has taken annual pumpage inventories in the
Amargesa Desert Groundwater Basin since 1983 for the  purpose 'of
overall basin management. The annual groundwater pumpage inventory
for the Amargosa Desert Groundwater Basin, for the years 1985
through 1992 shows that nohwater was used for irrigation on any of
the 25 4 acres of ‘land shown as the place of use under Permit
14054, Certificate 6019. m The testimony of the 1nd1v1duals who
performed the inventories for those years, except 1990, 33 conflrmed
that no 1rr1gat10n occurred during those years. 11

The present owner of ‘the property on whlch Permlt 14054,
Certlflcate 6019 is’ appurtenant submitted an evidence package
related to the 1rrlgatlon of the property in 1990 and 1991. B 1he

9Transcrlpt pp. 11-12 and 16-18, Public Admlnlstratlve Hearlng
before the State Engineer,. October 9 1996.

10Exhibit No. - 10, Publlc Admlnlstratlve Hearing before the
State Engineer May 16-18, 1994, :

1iThe 1nd1v1dual who performed the inventory for 1990, Mr. Bill

‘Qulnn, is ro.longer. wltﬁ-the Nevada Division of Water Resources.

Questions directed to Mr Qulnn could have been answered in writing
if they were submltted priofr to.the hearing, in accordance with the
Notice of Hea;;ng No questlons for ~Mr . Qu1nn were submitted.

12TransC"ript PP. 25 ~and 49 50 Publlc Admlnlstratlve Hearing
before the State Englneer, October 9, 1996

1"Eith.blt No. 207, Publlc Admlnlstratlve Hearlng before the -
State Enginegr, October 9, °1996.
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evidence package 1ncluded a letter from H.H. Records stating that
he superv1sed the 1rr1gatlon of the property located within Sectlon
R. 48E K M.D.B.&M. ' durlng the. perlod September, 1990 to

12, T.17s.
The ev1dence paokage also 1ncluded electrical power

October, 1991.
records which 1nd1cated that s1gn1f1cant power had been consumed

‘durlng that time and that the power had been disconnected 1in

October, 1991. A photograph of the property, taken on September 8,

‘1991, was aiso ;ncluded in the package that showed a ‘crop. growing
]right up to Bettles Road, which3ruﬁs along the south side of . the
property. Two other photographs were submitted at the hearing
whlch showed the crop growing in the same field. 4 The photographs

are looklng north from a point on Bettles Road. ” The land was

1rrlgated from the certlflcated well that is presently in good
condition and- produces about 400 gallons per minute. 16 Affrdav1ts‘

-from two 1nd1v1duals who observed the irrigation ofethe property

were also submitted. 17
The place of use of Permit 14054, Certlflcate 6019 consists of

16.7 acres within the NE4 NE% Section 12, T.17S., R.48E., M.D.B.M.,
and 8 7 acres w1th1n the SEZ NE% of said Section 12. No portion of

- the water rlghted land lles adJacent to Bettles Road, the southern

border of the 8SE% HNE%4 of said Section 12 18 The- nearest

certlflcated land is approximately 200 feet north of Bettles
Road.ﬂ The aerial photograph taken in May, 1990,” shows a

Hexhibit No. 208, Public Administrative Hearing-before the

Exhibit No.211, . Public

15Transcrlpt pp 77-79 and
1996,

Admlnlstratlve Hearlng before the State Englneer, October g,
16Transcrlpt pp. 8¢, Public Administrative Hearing before the
State Engineer, October 9, 1996.

1"Exhibitf Nos., 209 and 210, Public Admlnlstratlve Hearing
before the State Endgineer, October 9, 19906, :

18Exhibit No. 201, Public Admlnlstratlve Hearlng before the
State Engineer, October g, 1996 ' E

ﬂEXhlblt No. 201, Public Admlnlstratlve Hearlng before the -
State Engineer, October 9, 199s. .
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cohtinuous'piece of land cleared adjaceht to Bettles Road on the
south and Miner Road on the east. Comparing the location‘of this
cleared land to the descrlptlon of. the locatlon of the field 1n the .
three photographs21 proves they are the same land. Comparlng the
location of the cleared land to the ‘place of use as shown on the

culture ‘map, shows that ‘the 1land 1rrlgated in 1990 and 1991 1lies

partly within the place of use and partly outside the place of use.
‘The State Eﬁgineer finds that beneficial use of the waterdoccurred
1n 1990 and 1991 but a portlon of the land 1rrlgated lles outside

the - place of use. of Permlt 14054 Certlflcate 6019, !

CONCLUSIONS

o | %”\_ .
.. a « ’ ‘I' '.,‘ \“- N » ’ - - N
- The SBtate Engineer h?S,JyrlSdlCthQlln this matter.22
;Ti .'.; ,.\ L ‘:-': _‘ i II . ‘\'s" . .

Failure for a perlod :of flve cornisecutive years -on the part of

a water rlght holder to use beneflclally all or any part ‘of the

underground water for ‘the purpose for whlch the right 1is acqu1red

works a forfelture of the water rlght to the extent of the non-

o use. X . | - ’ R

Because the law diSfavors a forfeiture,

and convincing.evidence of the statutory period of non- use
4

there must be clear
for the

State Englneer t¢ declare a forfeiture.
' ' v,

There 1s much ev1dence showing that water was used from the

certlflcated well in 1990 and 1991, However, the water was used on

mEXhlblt.NO 21- Public Administrative Hearlng betore the

State Englneer, May 16~18, 1996,
7 21Transcrlpt p. 17, Public Administrative- Hearlng before the
State Engineer, October 9, 1996 :

MRS Chapters 533 and 534.

Bygs 534. 090. | |
Urown of Eureka V. Offlce of the State Enq r of Nevada, 108

Nev, 826 P.24 948 (1991)
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a contiguous piece of land located partly within the place Qf use

and partly outside of the place of ‘use. ' The State Engineer

concludes that the water under Permlt 14054 Certificate 6019 was
placed to benef1c1al use in 1990 and 1991. - The State Englneer._
further - concludes that the water rlghts under Permit 14054,
Certlflcate 6019 cannot be declared forfelted However, 1t must be
noted that the ‘land located out51de of the place of use was not
irrigated in accordance w1th the terms of the certificate. 1f the
holder of the Water'right'wishes t0'continue to irrigate this
property, he must file an application to change the place of use
and obtaln a permit to do S0. '
' RULIRG

The right.to beneficially use the water appropriated under

Permit 14054, Cettificate 6019 is not declared forfeited. h

RMT/JCP/ab o : - Lo
Dated this _ 6th  4ay of
Debember, . 1996,
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