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IN THE OFFICE OF THE STATE ENGINEER 
OF THE STATE OF NEVADA 

RULING 

IN THE MATTER OF THE' FORFEITURE OF ) 
PERMIT 12978, CERTIFICATE 3894, AND) 
PERMIT 12979, CERTIFICATE 3895, AND) 
CHANGE APPLICATr'ONS 51868 ;518.69, ) 
53786, 53787, 56299-T AN~ 56l00~T ) 
FILED TO CHANGE THE POINT OF· " . ) 
DIVERSION AND PLACEANI:l" MANNER OF ) 
.USE OF WATERS PREVIOUSLY ,,' ) 
APPROPRIATED FROM AN UNDERGROUND ) 
SOURCE WITHINT,HE TRUCKEE MEAD()WS, ) 
GROUNDWATER BAS~R (87); WASHOE: : ) 
COUNTY, NEVADA. ) 

#4454 

. ,I 

1,-.,', 

GENERAL 
'I. 

Water right Certificate 3894 was issued under Permit 12978 on 

October :1,5,1952" to Rew~n~Fa.rms,:inc .1 Certificate 3894 allowed 

for the diversionof.0.,'0062 cubic' feet ~er second (cfs) or 
,; -, 

sufficient water fo~ thestockwatering of 200 cattle and barn use 
. , . .'. '. " ....'... 2 

within th~SEt :NEt ofsection'30,,~:19N., R.20E., M.D.B.&M. The 

point of diversion is described as being located at Brooks Well No. 

1 within the SEt NEt of said Section 30. 

II. 

. Water right Certif icate 3895 was issued under Permit 12979 on 

October 15, 1952, to Rewana Farms,Inc. 3 Certificate 3895 allowed 

for the diversion.of 0.085 e.fs of water for dairy processing and 
domestic use within the NEt SEt of Section 30 , T .19N. j R. 20E. , 

M. D. B. &M. 4 The point of diversion is descr ibed as being located 
at Brooks Wells No .. 2A and 2B wi thin the NEt SEt of said Section 

l File No .. 12978, official records In the Office of the State 
Engineer. 

2Exhibit No.2, pUblic administrative hearing before the State 
Engineer, October 11, 1991. (Hereinafter "Exhibit No.2" r. 

3' '.' Flle No. 12979,official records in the Office of the State 
Engineer, 

4Exhibit No.3. 
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30. The'watef fromth:eweils was commingled and used to serve a . , 

milk' proce'ssing plant', daiiy barns, corrals and dwellings. 1 
-" 

. III., .' 

Ap~lication 518~e 
:.'" 

was 'f iled on February 25, 1988, by Westpac . . . :\. . 

utili ties, '. adi vision o'f Sierra Pacific Power Company ,to change 

the point o·f "diversion, .place and manner of use of 0.085 cfs, not 
• '.;t"'_ , " I - .' - . 

to exceed 61~43 acr~-feetahnually (af~), of the water previously 

appropriated under Permit 12979 •. Certificate 3895, for municipal 
purposes within the certificated water service territory of Sierra 

Pacific Power company,S The proposed point 6f diversion ~s 
described as being located within theNw't SEt of Section 31, 

. 6 T.19N., R.20E., M.D.B.&M. 

IV. 

Application 51869 was filed on February 25, 1988, by westpac 

Utilities, a division of Sierra pacifi6 Powe~ Company, to change 

the point of diversion, place and manner of use of 0.0062 cfs, not 

to exceed 4.48 afa, of the water previously appropriated under 

Permit 12978, Certificate 3894, for municipal purposes within the 

certificated water service' territory of Sierra P*cific Power 

company.] The proposed point of diversion is·described as being 

located wi thin the NWt SEt of Section 31, T .19N., R. 20E. , 
8 M.D.B.&M. 

v. 
Application 53786 was· filed on August 23, 1989, by the Airport 

Authority of Washoe County to change the place of use and manner of 

use of 0.0062 cfs of the water previously appropriated under Permit 

5File No. 51868, official records ~n the Office of the State 
Engine.er. 

6Exhibit No.4. 

] File No. 51869, official records ~n the Office of the8tate 
Engineer. 

8Exhibit No.5. 
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.12978 i Certificate 389.4, for irr.igation purposes wi thin portions of.' 
'.' 9 

Sections 20, 29 and 30, T.19N.; R.20E., M.D.B.&M. The proposed 

point of diversion is described as being located within the SEt NEt 

of Section 30, .T.19N., R.20E., M.D.B.&M. IO 

VI. 

Application 53787 was filed on August 23, 1989, by the Airport 

Authority of Washo.e County to change . the place of use and manner of 

use of 0.085 cfs of the water previously appropriated under Permit 

12979; Certificate 3895, for irrigation purpose~ within portions of' 
. II Sections 20, 29 and 30, ~.19N., R.20E., M.D.B.&M. The proposed 

point of diversion is described as being located within the NEt SEt 
. '. . 12 of Sectlon 30, T.19N .. , R.20E.,M.D.B.&M. 

VII. 

Application 56299-Twas filed on May 16, 1991,by the Airport 

Authority of washoe. County to change the. place of use and manner of 
use of 0.0106 cfs of·the water'previously appropriated under Permit 

12978, Certificate.3894, for irrigation purposes ~ithin portions of 
'. . .' 13 

Sections 21, ·22, 27 and 28, T.19N., R.20E., M.D.B.&M. The 
proposed point 

the SEt NEt of 

of diversion is described as being located 
'. ..' 14 

Section 30, T.19N., R.20E., M.D.B.&M. 

VIII . 

within 

Application 56300-T.was filed on May 16,1991,bY the Airport 
Authority of Washoe County to change the place of use and manrierof 

9File 
Engineer. 

No. 5378l, of£.icial records ln the Office of the .State 

IOExhibi t No.6.: 

llFile No. 53787 ,"official records ln the Office of the State 
Engineer.\, 

12 Exhi:bi ~ Np. 7 ; . 
13 File 

Engineer. 
No. 56299-T, offici'al records ln the off ice of the State 

:,' " ;1 ' 

lIExhibit No.8. 

) ',- [" ' 
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use of 0.145 cfsof the water previously appropriated under Permit 

12979, Certificate 3895, for irrigation purposes within portions of 
, 15 Sections 21, 

proposed point 

the NEt SEt of 

22, 27 and 28, T.19N., R.20E., M.D.B.&M. The 

of dive~sion is destiibed'as being located 
16 Sectidn30, T.19N.,R.20E., M.D.B.&M. 

IX. 

within 

After all parties :ofinier~stwere duly noticed by certified 

mail, a public admini~trative hearing was heldon October 11,1991, 

before representatives ,'of ,the, Office of the State Engineer at 

Carson City, N~vadaY The 'hearing ~~~ scheduled !-o de~ermine the 

true preseht ,'owner 0; ;Per~i t 12978, cer,tificate 3894, and Permit 

12979, Certif icate 3895,. and to determine whether or nOt the ,water 

rights eviden~eAby :_s~8id certificates:had been forfeited under the 

terms of NRS 534.090., 

FINDINGS OF FACT 

1, ' ' 

Testimony was provided that the dairy (Model' Dairy), -which 

operated at the place of use under Permits 12978 and 12979, tlosed 

its doors in 1975 and no other dairy has operated at the place of 

use since that date .19 From 1985 through 1991 employees of the 

Office 'of the State Engineer physically visited the 'Truckee Meadows 

Groundwater Basin, and conducted what are known as groundwater 

pumpage inventories which documented the use of water as authorized 

15 File No. 56300-T, official records in the Office of the State 
Engineer .' 

16Exhibi t No.9. 

I1Public aqminist,rative hearing before the State Engineer, 
October, 11, 1991. (Hereinafter "Transcript".) 

I 18 
I, notice T~~uSn~atin EnEgxihniebe:t n~~~s t ~y!of~a~~~~~ifeirerso\~~ t~~r~:~~~~~ 
i: statute as NRS 533.090. However, the 'forfei ture statute with 
l' 
I' regard to underground waters is found in NRS 534.090 . • Ii 19Transcript, p. 18. 

,i , 
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under Permit 12978, Certificate 3894; and Permit 12979, Certificate 

3895, fOr each ofth~se years.2D For each of the years from 1985 

through 1991 the pumpage inventories ihdicated that no water had' 

been used as authorized under either c~rtificate.21 
who had been performing, the 

he ha~ ;no~ "f'o~nd 
pumpage inventories 

The employee' 

since 1987 

testified that an existing well since, he started 

doing the pumpage inventories, that his predecessor who trained him, 

indicated that he hadn~t .f.bll~d the wells , and that he had not seen 

cattle attj:lepI~ce Of use since 1987. 22 

Barry BrooJ{S;, ow~er'of Model Dairy from 1955 through July 

1977, testified'that'\he dairy had' been sold in 1977. 2JFurther 

evidence indic~'ted:;ihat~he dairy begCin using water supplied by 

Sierra PaCific. powe;cpmpany in 1964,24 and that th~ dairy only 

used Brooks weli 21', occasioni\lly'fo'r ,approximately another two 
,c' ' . ~ • '-'_ . 

years after it began 'using water 'supplied by Sierra Pacific Power 
, " . 

Company. 25 
. :, ,\" , " , ., "', 

Bob EsperanC'e:testified 'on, behalf of the Airport Authority 

that warehouse Market leased the Model Dairy facility prior to the 

Airport Author i ty' s purch'ase of the property in January 1986 and 

used the facility to store cheese, equipment, display cases, an~to 

clean and renovate equipment. However, Mr. Esperance had no 

Persona'! knowledge of the' existence of the wells or from where 

Warehouse Market obtained water. 26 The State Engineer finds that 

'2Doflicial records of the Office of the State Engineer. 

21 Exhibi t No. 17, and official records of the Office of the 
State Engineer. 

22Tr anscr ipt , pp. 23 - 25. 

2JTrans,cript j pp. 27 - 30; 

24Exhibi t No. 16. 

21Transcr ipt, pp. 28 - 33; Exhibit No. 10; Exhibit No. 13. 

26Transcript, pp. 34 - 40. 
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even if the warE;hbus~i1arket ,used the wells, which the State 
_ ~J~" • • . , 

Engineer finds unlikely ,as',water, ',Was supplied to the facility by 
""" ~ - - ,'- - 'I. 

Sierra Pacific Power Company, ~nci'~vi<:l$nce was provided which showed ; -, r ,-' , ,.) - " 

any use of the we'lls and the coritmercial use by Warehouse Market,was 

not authorized under,the ce,rtifj;c?ltes. 

The State Engineer fuither~finds that from 1985, through 1991 

no water was used as authorized by Permit 12978, Certificate 3894 

or Permit '12979, CertH icate 3895, artd 'noe'vidence was, provided 

that showed any use of either Brooks Well No.1" 2A or 2B during 

that period of ,time thereby working ,a forfeiture of the water 

rights. 

II . 

While a portion of the hearing in this matter was concerned 

wi th the dispute between" the Airport Authority and ,Westpac 

Utilities as to ownership of Permits 12978 and 12979, sinc~ that 

• time the State Elfgineer has initiated a policy that the Division of 

II Water Resou'rces does not resolve disputes between private parties 

as to the ownership of water rights. In light of the State 

Engineer's decision that these certificates are forfeited, if the 

parties choose to pursue' the matter as to ownership they can either 

settle it betweep themselves 'or in the appropriate court and then 

inform the State Engineer as to the outcome. ' The State Engineer 

:! 
,I 
I' 
I,' 

finds he will not rule on the ownership issue, 

III. 
~he State Engineer finds that a permit cannot be granted under 

change 1;Ipplications 51868, 51869, 53786, 53787, 56299-T" 56300-T 

because there is no valid water right that can be changed by the 

applications. 
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CONCLUSIONS OF LAW 

1.: 
< •• " : , • 

The 'State Engineertias jurisdiction over the par>ties and of 

the subj ect matter of this action and dl'terminat10n :21 

II. ' 

>The State' Engineer co>ncludes thaV in order for a 'water right 

permit to ripen> into-s >water 

file proof of the application 

right certificate the> PEmnitfee must 

of> the water to benef icial use wi thin . , , 

the time frame set forth i~ the. permit or in any extensionof time 

grante4 by the State En~ineer. 21 Aftei a :certH icate i,s iss\lea on 

a per.mit, , . failure for five successive years, on the part. of the 

certificate holder to use beneficially all, or aI)y part of. the . , 

. underground 'water of the State of Nev·adafor the, purpose for which 
, ., -

the right is acquired or claimed, works a forfeiture of the :right, 

to the use of that w'atei to the extent of the ,nonuse. 29 , ' 

Forfeiture must-be demonstrated, by c.iear and' 'convincing 

evidence '. clear ,and convincing evidence is that evidence which' 

falls somewhere between a prep~nderance.· of the ev,idence and' the 

higher standard of beyond a reasonabled~ubt,30 To estabhsh a 

fact by' clear and convincing ·evidence a party must. persuade the 

trier of fac~ that i:hep~oPosition is ,highly probable~ of' must 

produce in the. mind cif'the fact finder a firm belief or conviction 

that the allegations ,in' question are tr~e. 31 ,The State. Engineer 

,concludes based'onthe. pumpage inventories showing no. use 'of the 

water from 1985 ~'. 199;!-, Q'J"~he e,vidence that the dairy began to use 

21 NRSChapters :5.33' ahd 534. 

29 NRS 534:, O~Hi,' 
'," 

'. -~, "j' 

30 1 CUffordS .F;i§hman" Jones on Evi'dence Section 3:'10 ,'at 238 
(7th Ed. 1992). 

HId. at .23Q.' 
;, .-, . 

" . 
. ,-,: , " ~. '~, 

, ,;' , 
" J.> , .. 
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water supplied by Sierra Pacific 'power,Company ~n 1964, on the fact 

that the dairy closed in,1975, and on the lack ofanyevi~ence of 

use of the waters as('al']:o\<f.ed·under the permits/certificate~, that 
. "' - . \1... .. 

no water was placed tbpeneficial use as authorized under Permit 

12978, Certificate )98'4;. brun9.et Permit 12979, Certificate 3985. 

The state Engiheer:fui'tl"ler'find's' there is clear and convincing .. . ,- ._. 
evidencetIiat no 'water w.as.used fO,r, th~ purpose for which the water 

. ',' " ",:- '- ~.' ,.- ;: ;,' ;.' l' _ j -,'!' ~, . 

rights were acquired, under ,Permi;t" 12978, Certif icate 3984 or under 
• , ': 'y -,. ' ',' • 

Permit 12979, GEjlr1;ifi9.ate'3985, for five successive years working. 

a forfeiture bf the water rights under:Nevada law. 

I II. ' 

. NRS 533 :345(1: r prJovides that aiiapplication can' be filed to 

change the point of ·div~rs10n/ manner or place of l.lse,' of water 

already appropriated .. Water already ,appropr iated, in reference to 

a· change application; refers to water' represented by a water right 

permi t or certif icate '. in good standing. 32 Where a water right 

certificate has been fo~feited the water right is n~ longer valid; 

thus, it is no~ in good standing an~ cannot be used to support a 

change application. 

In the case of change Applications 51868, 51869, 53786, 53787, 

56299-T, 56300-Tthe underlying ·certificates· have. been fO,rieited. 

The. State Engineer con'cludes that as Certificates 3894 and 3895 

'have been forfeited no water right exists' that can be used'to 

support the change applications. 

RULING 

The right to beneficially use O. 006~ cubic' fee't per second 

(cfs) or sufficient.water for 200 cattle for stockwatering and barn 

use under Permit 12978, Certificate 3894 appurtenant to tha SEt NEt 

of' Section 30, T.19N:, R.20E., M~D.B.&M. ~s hereby decla~ed 

forfeited based on the failure for a period of five successive 

years on the part of the holder of the right to beneficially use 

32 NRS 533.324, 
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the water for.the purposes for which the subject water right was 

acquired. No water right remains in existence under Certificate 

3894. 
The right to beneh~ia~lY use·0.085 cubic feet per second of 

water for dairy processin:g 'and' domestic use under Permit 12979, 

Certificate 3895 aJ;lp~rtehanf 1;o:}i1e NEt SEt of Section 30, T .19N. , 

R.20E. ,M.D.B.&M', is hereby decrar:~d,£orfeited based on the failure 

for a per i.od ;of ~ i ve succ,essi ve yeCirs'onthe part of the 'holder of 
I ' _., \' ,'" " ' , . 

the right to 'behe:ficiallyusethe water for the purposes for which 

the subjec;,t water 'right ':was'acquired. No water right remains in 
" \- , , .. .~I , , 

existence under Certificate 3895. 

change,:Applications51868, 51869, 53786, 53787, 56299-T, 
., ' . 

. 56300-T. are here.py:' denied:.,as the' underlying certificates, which 

supported the change' applications have been forfeited. 

,,,- ~ " 

MICHAEL TURN.IPSEED, P.E. 
State Engj:n~er ., 

, > '","-' 
RMT/SJT/ab 

Dated this . 19th day of 

Novemuer, 1996. 


