_WATER RIGHTS UNDER PERMIT 15819, CERTIFICATE

NEVADA:"

CIN THE OFFICE OF THE, STATE ENGINEER
*ﬂ‘ OF THE. STATE OF NEVADA \
IN THE MATTER OF THE POSSIBLE FORFEITURE OF

RULING

@dé@ﬁ%l

9330 FROM AN UNDERGROUND SOURCE, AMARGOSA -
DESERT GROUNDWATER BASIN (230), NYE COUNTY

PR i !

. GENERAL
L o I, L
'Application'15819 was'filed‘by Gordon W"‘Bettles on October 4,

' 1954 to approprlate the underground waters w1th1n the Amargosa
- Desert . Groundwater Bas1n,.Nye County, Nevada , Permlt 15819 was

approved on August 5, 1955 for 2.0 cublc foot per second (cfs) for

‘1rr1gat10n and domestlc use Cert1f1cate 5330 under Permit 15819
was- 1ssued on May 17, 1962 foral 34 cfs of water and not to exceed
f100 acre feet annually (AFA} for- the 1rrlgat10n of 20 acres of
1and, Iocated within 'thé NEY NW§ of Section 1%, 'T.17S., R.49E.
M. D.B: &M The p01nt of dlver51on 15 located W1th1n the NE% NW& of

ay

T
i

Sald Sectlon 11, 1 ‘

R B 1l U
on March 17, '1993 Amargosa Resources Incorporated (ARL)

:petltloned the State Englneer tOJdeclare certaln water rlghts_.

forfelted ! Permlt 15819 Certlilcate 5330 1s 1nc1uded 1n .the
petltlon The petltloner submltted records 901ng ‘back to, 1985 to
show the’ non—use of water T The alleged perlod of nen-use, for the

i‘purpose of thls forfelture proceedlng, is 1985 through 1992,

. III

On May 1b L?;‘and 18 1994 the State Englneer conducted ad

hearlng to allow the petltloner the opportunlty to- prov1de the
foundat;on for‘thelev1dence filed in support of the pet1t1on 3

o Flle No. isaig,fbffibial records in the office of the State

-Englneer

aE Exhlblt No's. 1 and 2, Publlc Admlnlstratlve Hear1ng before
the State Englneer May 1b 18 1994 : : _ .

N Exhlblt No. 17, Publlc Admlnlstratlve Hearlng before ‘the
State Englneer May 16— 18 1994 o




.ARI, did not appear at the hearing.

Ruling =

Page 2

On'May'l 1996 a hearlng was held to con51der the 90531b1e

:forfelture of Permlt 15819 Certlflcate 5330.0 The petitioner,

§
S IV, - |
'At-thefhearing to,coneiderkthe forfeiture of Permit 15819,
Certificate 5330, administratiVe notice was taken' of record
developed at the- foundation hearing;'May, 1994, and of the record
developed at all - the prev1ous hearlngs on the 1nd1v1dual water

‘rlghts ‘ Objectlons to the taking of admlnlstratlve notice- of

Exhibit No's. 17, 18, 29,.20, 21, 22, and 27 were notedi.5
'~ FINDINGS OF FACT ‘ *

. - . | I'- .

At'theﬂhearing,*CounSel for the water right”holdersr

moved to-

lldismrSS the petition regarding Permit 15819, Certificate=5330, on
the grounds that ARI - did not appear to present evidence and

testimony supportlng its petition to declare the forfelture of
Permlt 15819 Certificate 5330. g ARI's failure to appear was the

o ba51s for the obJectlons to. the taking of admlnlstratlve notice of

the exhibits enumerated above.

The. State Englneer has the statutory authorlty to declare a
forfeiture of water rights in the absence -of a third ‘party
petltlon 3 ‘The ev1dence submltted at the foundatlon hearlnq is on
the record and was subJect to cross examlnatlon, and stands on its

) ! Exhibit No. 174, Publlc Admlnlstratlve Hearlng before the
State Engineer May 1, 1996 o e .
STranscript pt 6}'Pub11c Admlnlstratlve Hearlng ‘before the-
State Englneer, May‘l 1996 R )
6 Transcrlpt PP. 7 11, Public Admlnlstratlve Hearlng before

the State Engineer May 1 1996

TThe owner of record Gordon W. Bettles 1s deceased Counsel
for the heirs to Mr. Bettles ‘estate. appeared to represent the
heirs. -See Transcript p. 6, Publlc Admlnlstratlve Hearlng before
the State Engineer, May 1, 1996 BN B

i3

8Transcript PP. 1i- 12, Publlc Admlnlstratlve Hearlng before

V,the State Englneer, May 1 1996 :

gNRS 534.090 .



' State Englneer ‘May 16- 18 1994
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own, even in the absence ofkexpert testimony that was provided in

past hearings by ARI's witnesses, The State Engineer finds that
where evidence of a p0551b1e forfelture of water rlghts ex1sts, it
must be pursued( regardless of who appears or does not appear to‘
support such evidence. The_State Englneer further flnds that the
hearing rightfully prooeeded; The motion to dismiss i1s denled.

‘ | e .IIQ T . |

The State Engineer has taken annual pompage'inventories‘in the

‘Amargosa Desert Groundwater Basin since 1983 for the purpose of

overall basin mahagementg .The annual groundWater-pumpage inventory
for ‘the. Amargosa Desert Groundwater Basin, for the years 1985
through71992 shows that no water was used for irrigation onfany of
the 20 acres‘-of land ‘allowed under Permit 15819, Certificate
5330;?& The testlmony of the 1nd1v1duals "who- performed the
inventorles for those years, except 1990 B conflrmed that no
irrigation occurred during those years. 12

Whlle the property has not been 1rr1aated durlng 1985 through
1992, -there has . been water used for quasi- mun1c1pa1 purposes,
although a permit' for ,thisﬂ use was not 1issued by the State
Engineer.13 The eertificated well is“operational and three single-

 family dwellings, ‘an vapark‘with.ten;spaces, and an out-of-
‘bUSiness restaurant and bar are all connected to the.well.14 The

10Exhlblt No. 10, Publlc Admlnlstratlve Hearlng before the
11The individual who performed the 1nventory for 1990 Mr. Blll

Quinn, is no longer with the Nevada Division of Water Resources

Questions directed to Mr. Quinn could have been’answéred in writing

if they were submitted prior to the hearlng, in accordance with the
" Notice of Hearlng : No questlons for Mr. Qulnn were submltted

_ 12Transcrlpt op. 14- 15 and 32 33 Publlc Admlnlstratlve Hearing
before the State- Englneer,‘May 1, 1996 ‘

_ 13On February 11, 1974 Appllcatlon 28094 was flled to change
the manner of use of Permit 15819; ‘cértificate 5330 to quasi-
municipal use but was denied due to the failure of the Applicant to
correctly complete the application. No permlt was ever issued for
quasi- mun1c1pal use on this property -

HTransqupt pp. 63—64 Publrc Admlnlstratlve Hearlng before

.the State Engineer, May 1, 1996
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'only benef1c1al use of water on’ thlS property has been for quasi-

municipal purposes and 1is estlmated to be elght AFA. f5 ,
'The State Englneer flnds that there 1is clear -and convincing
evidence that the place of use “of Permlt 15819 ‘Certificate 5330
was not 1rr1gated durlng the alleged perlod of forfelture 1985
through 1992 _ The State Englneer further flnds that 'a permit for
quasi- munlclpal use on thls property was not 1ssued
' ' CONCLUSIONS
_ B SR
The State Englneer has Jurlsdlctloh in th;s matter.
. R : .
Failure for a perlod of flve consecutive years on the part of

N

\

‘a water r1ght holder,.to use benef1c1ally all or any part of  the,
iunderground water for the purpose. for which the right is acquired

(empha51s added), works a forfeiture of the water rlght to the
extent of the non- dee i ‘ ' '
4 , I11.

Because theplaw disfavors a-forfeiture,\there_must:be‘elear
and convincing evidence‘of-the statutory period of nOnLUSe,‘fOr the
State Eng1neer to declare a forfeiture. 13

| S IV, A

If, for any reason, it should become impracticable to ueep
water beneficially br;ecdnomlcally at the,place‘to'which)it is
,appurtenant, the riéht majtbe severed from such place of use and
simultaneously trapsferred7and become appurtenant to other place or

places of uee;éinithe'manher provided in NRS Chapter-533,‘aﬁd not - -

Borhe estimate is based'on 1,000 gallons per day (gpd) for the

3restaurant/bar and for gach of the three single family dwelllngs

‘and 300 gpd for each of the ten RV spaces.
16 NRS Chapters 533 and 534. -
”NRs 534.090.

'm Town_ of Eureka v. Office of the State Eng r of Nevada, 108
Nev; 826 F. 2d 948 (1991) )



- permit to do so.
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otherwise (emphasis- added),r wilthout 1losing priority of right
heretofore established;” IR
Anv person who w15hes to change the manner of use of water

already approprlated shall, before performing any work in

connection with such change, apply tolthe State Engineer for a
0 : : '
. . » P ' VI'
The State Engineer shall, upon written request "waive the
requlrements of NRS Chapters 533 and 534 regardlng permlts for the

‘use and development of underground water from a well 1f the well

ex1sted on July 1, 1983, it is used solely for domestic purposes by

-not more that three 51ngle ramlly dwelllngs, and each of _those

dwelllngs does not draw more than 1, 800 gpd -
o VII e :

' There is clear and conv1nc1ng ev1dence that the place of use
of Permit 15819, Certificate 5330 was not 1rrlgated for a period of
time that exceeds flve years The State Englneer concludes that
Permit 15819, Certlflcate 5330 is forfelted o

. . VIIL. - . oo,

Water was used for qua51 mun1c1pal purposes, w1thout benefit

'of a permit, at the place of use of Permlt 15819 Certlflcate 5330.

Because this use was for a purpose other than 1rrlgat10n, the State
Engineer concludes that the quasi—municipal use cannot be deemed as
water use under the terms and’ conditions of Permit 15819,

Certlflcate 5330. The State Englneer further concludes that the

‘-qua51 mun1c1pal use cannot be relied upon. to av01d the forfelture

of Permit 15819, Certificate 5330.
| o | - 1K, |

The State - Englneer concludes that the use of water from the
well under Permit 15819 Certificate 5330 to serve the three
51ngle-ramlly ‘dwellings, the RV park, and the restaurant/bar does

NS 533.040
Nnrs 533.325
UnRs 534.185
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'not comply w1th the prov151on5 of NRS Chapters 533 and 534. The

water service to the three 51ngle famlly dwelllngs may continue if

. a waiver is granted-under the_prov151ons of NRS 534.185. The

service to the aRV7 park"ahd the restaurant/bar must cease.
immediately. - | ' R '
. RULING

The rlght to benef1c1ally use the water appropriated. under
Permit 15819, Certlflcate 5330 is hereby declared forfeited on the
grounds that the water was not benef101ally used for irrigation for
a perlod of tlme that exceeds five years. Water service to the RV
park and the restaurant/bar must be dlsconnected 1mmed1ate1y If
water service to the three 51ngle famlly ‘dwellings is continued,
then -a reguest for a walver pursuant to NRS 534. 185 must be filed
in the’ Offlce of the State Englneer within 30 days of the date of

thls Rullng

Dated this __8th - day of

;&11911:?“" .’ 1996 LT O , ."&
. <« - AR




