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IN, THE" OFFICE OF THE S,TATE ENGINEER 
OF THE" STATE OF NEVADA" 

, IN THE"MATTER OF TifE" POSSIBLE" FORFEITURE OF, ) , 
WATER RIGHTS UNDER ,PERMIT 17348, CERTIFICATE ) 
5877 FROM ANUNDERGROUNDS.oURCE, AMARGOSA" ) RULING 
DESERT GROUNDWATER BASIN, (230)," NYE.' COUNTY, ) 
NEVADA. ' ) #4399 

" , ' 

• GENERAL" 

I. 

Application 173411 was ,filed by Joseph S. Marriott on August 8, 

1957, to appropriate, the" undi:rground waters, within the 'Amargosa 

Desert Groundwater Basin,"' Nye" county, , Nevada. "Permit, 17348 was 

appr~ved on Dec~!1lber '31,1957, for 3. 5 cubic foot p~r second ( cf s ) 

"for, irI-igatio~ and domestic use. Certificate 5877 under Permit 

"17348 wa~issued oriMarc~~3, 1965, for 0.313 cfs of water a~d not 

to exceed '200.0 acre' feetannua11y (AFA) for tl}e irrigation of 40 

acres of, land', located within the NEt NEt of Section: ~4, '1::; 16S. , 

R. 49E. ,M .D. B. &M: The point, of diversion is located within the NEt 

NEt dL said, Section 14. The owners of record are wi 11 i,am H. 

Hernstadt, ~ell T~i~ph6n~of Nevada, and Lisle,~., Lowe.!' 

II. 

, an Ma,rch 17', i 993, Amargosa Resources, Incorporated (ARI) 

p~tit'ioned the State' Engineer to. declare ,~ertain water tights 

forf~ited.2' Permit 17348', ," certificate:. 5877 is included in the 

petition." The petitiorier' submittedrecords going pack to 1985 to 

show the "non-use of water. " :Th9alleged ~peri6d.of non-use, for 

purpose ~f this forfeit~re ~r06eeding, ,is i985 thr.<;,ugh ;L992. 

the 

. '~_" -I;lt'~ ./. ',.'" ',\ 
On May 16, 17, and18'>"i994~th)e ~tate' Engineer . conducted a, 

hearing to'allo~thepetitionet ,:the ;opportun~ty to provide the 

,foundation for the evid~nce'filed ~~. s~pp~rtof,the petitiori. 1 

". 
• ~.~.. • t . ~~ 

1 File :No. 17348,," official r~'co;rds in ,the office "of the" State " 
Engineer. 

2 Exhiblt No's. 1 and~r;: . Public Adrriinistr1i~"ive Heating before 
the State Engineer 'May 16"-18 ; 1994, 

J 'Exhibit NO'. 7, Public Ad'ministrative Hearing before the 
St"ate Engineer'May 16-18, 1994 .. ' 
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.On May1,1996, ,a h.earing was held ,to: consider 
, - . " ' . c ~ 

the possible 

·The petitioner, foffel 'tureofPermi t 17348,'Certif.1cate5877. 4 
. ' '", " - -. -,' . -.; . ~, . ,~.,( :..-,,' .':" . .. . 

.ARI, did. n:ot' appear 'at, theh~aring.) 
.... " .' .', ~ ... ·.:IV., 

:' -
- '."_ ,'., ,I 

At'the chearing. to:Co'I1S'idet. the forfeiture' of Permit 17348, 
, "'~I". ~ .,_~ ... ' ,'.:.,>~) ,,; .:",,' . "', .,:"1' ' . 

. Certificat:
i 

' 587,], adinini~trat.ive'· ~~tice .. was. takep cif .. ~ecord 

developed ,at ,t·he,i-foundatio'n,hearihg., 'May 1994, and of the record 

developedat',al.iYH~~r~v.i6u~.,;he~ringS on the individual,water 

, rights: 6 . objections" /fo' the;taking . of" administrative~otice of 
. ,,'~- " ,-", "'"':',.' -." .• ", " ", . .'c'"':-"" - ' .. ,..;' -' - " ' -'" '-5 

, . 

Exhibit. No I:'S .; 17; 18,' 19/ 20,' 21, '22 " and. 27 were noted. 
,; ,; 

v·~\ 

The ,place Of.useof ,·Permit:: 17348,' .Certificate5877 is' dl. vided 
- -.. . ' , . -. 

int'qfiveparc~l;, ideil'tif'ied', together ,with the current owners , as 
. follows: 1 .,<.. .. ,"' .,,' . 

\,' , 

. Assessor/~ 'Parcel Number . Owner(s) . 

19-571-01 

.' 19.,-571-02 

1.9~5.71~03 

19-571.,-06 : 

19-571;';'07 

'-', . 

• Lisle K .. LOwe. 

Nevada'SellS 

.Charlotte·Lane· 

Lisle·K. Lowe 

. Richard and charlotte Hill 

FINDINGS OF FACT 

I. 

At the hearing,.Counsel f.orthe water. right holders·moved to 

dismiss. the p.etiti()n r;.egarding i>ermit 17348, certificate.5877, on 

Exhibi t No. i 74, Publ:i.c Adnii~istrati v:e 
State ingineer May \,.1996. 

Hearin~ befo~e the 
. .' 

.. 5T;a:nscript·p. 6,. Public' Administrative He'a:r:iiig betor'e . the 
State Engineer; MaY 1;1996.' 

.. ,.6 Tr.anSCriPt:'.'pP.'· T~l1, Public Administrative Hearing before 
the State' Enginee:r: May'l, 1996. 

; .. 

.1EXhibitNo; 182, Public Administrative. Hearillgbef'ore the 
.' State Engineer," May 1. ,1996. 

8Nevad~ Bell is the holde~ of. PE!rmi t46218 ,Certi,f icate. 12399 '. 
for commercial use onAPN 19-.571-02. This' Ruling1n now~y affects 

, the .status.6tthiscciminercialwaterright'. 
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" ,. 

the grounds that ARI did not·. appear to present evidence and 

testimony'supporting its PEltit:ipnto declare the forfeiture of 

Permi t173'48, Certific~te .5877 .. 9 ARCs failure to ar;>pear was the 

basis for the objections to the taking of administniti've notice of 

theexhibils ~numeratea.above. 

The State Engineer has the statutory authority ·to. declare a 

forfe·iture . of water "rights in. the absence of a third party 

petition .10 ,The evidence submitted at the foundation hearing is . . . . 
on the record,was subject to.cross eXCjmination,'and stands on its 

own, . even in the abse'nce of' expert testimony that. was' provided. in 
',past hearings' by ARI I S witnesses. The State Engineer finds that 

where evidenc'e of' a possib.).~ 
must be p~rsued', regardless 

forfeitur~'OIwaterrights exists, it . '" -, ", . 
of who.:appears· or CIoes. not appear to .' . . . 

support such evidence. The State Eng.ineer further finds· that the 
" : • < ;' ". " ", , 

hElaringrightftilly proceeded. Themdfiori 'tcl',di~miss· 1S denied. 
~ . 

n., 
. , .. ",C:' '. ,:' ,;, \' . " • ,; \/ ">"' '- .. "",--." ::: < " . , 

The State. Engineer.has.taken annual pumpaged.nventories 1n the 

Amargosa Desert Groundwat~r Basin since ','1983 'for the pu~pose' of . '.' . . ,. ", v .,' . . . 

'overall basin f!\anagemen,t: The annual ground.waterpUrnpage' inventory 

for ,the Amargosa Desert ".,Gioundwat~r' B~sin,for.,.the years ,1985 

through 1991 shows that' ilO 'water. was. used for, ir'rigation on.any of 

the 40 a<;:res ,6f' land.' allowed under':,pe~~it 17348, ,Cert'ificat.e . 

5877 .. 11 Thet.'estimonyofthe indiv:i,dl)als who,per,formed' the 

9Tran~criPt pp. ::11'-12, Public Administrative Hearing before 
the State Engineer, ~ay ~, ~996, 

10NRS 534.090., 

llEXhibi~' No. 10';- Pub'lic Administrative Hearing befor'e the 
St'te Engineer May:i6~18, 1994. 
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invent.or ies for those years, eXGep1: 1990 J2c.onfirmed that 

irrigation occurreddutingthose years .13 

no 

~ccording.to {hein~entdri,.appr~ximatelY 11 ~cres of land, 

l.ocated within 'the place'oi-use of Permit 17~48, Certificate 5877, 

were' i~rigatedin '1992 arid i993;1~Mr, Lisle .Lowe,' owner of APN 

19-571-01'(oneae:re) and 19-571-06 '( ~ 9: 4 acres), tes~i(ied that he . 

irrigated 12 acres 'in 1992 and 1,993 ona portion of the 19.4 acre 

parcel (APN19-571-06) ~nd pia~ted 170 trees f.or a windbreak. 15 

Mr .. Lowe lives on th~ 'one, acre parcel (APN 19-571-01)' on which the' 

,wellf.or the irrig~ticin"~nd dome~tic uses is located .16 Mr; Lowe 

has planted about 50 windbreak trees, 20 pistachiotre~s, and oth~r 

iandscaping on" this one :acre parcel Y .The State Engi~eerf.irids 
that 15 acres ot lan~'wtthin the'place of u~e of Permit 17348,' 

Certificate 5877 were.i,rrigated in 1992 and .1993. 'The State' . ' 
Engineer' further finds 'that. the' point' of diversion. for· this 

irrigation ~s an unpermittjd well lodated'on APN'19-571-01. 

.UThe individual who performed the' inventory for 1990 , Mr. Bill 
Ql.\inn"isno longer with th(il Nevada Division of Water Resources. 
Questions directed to' Mr. Quinn could have been answered in writing 
if they were suqmitted prior to the hearing, in accordance with, the 
Notice of Hearing .. No. questions for Mr. Quinn'. were submitted. 

13Ttanscriptpp. 1'6-"17 and, 33-3,4 i Public Administ'rative'Hearing 
b(ilfore the .StateEngineer ,May 1, 1996.,' " , 

. '. . . - . 

14iranscr ipt 'pp. 17, . 22-24,33.,.34; pubiic f,dministrati ve 
Hearing before . the State Engineer ,Mal' ,1 / i996 ,.and Exhibit No. 10" 
Public Administrative He'aring before the .State Engineer, May 16-18 , 
1994. AccordiD~ to. the~inveritori, theother"25 acres, were not 
irrigated' in 1.992 ,and 1993' .• ' . . , '.'. 

> _,~,>,\~, .~ ._\._,l',} I', 

15Transcri'ptpp. 55-58',' p~biic Administrative Hearing befo're 
the 'State Engi~eer ,May}" 1996. ',' ,i ',;i',' d • 

16Transcri'pt pp. ,55~58 >. Public ,Administrati lie Hearing before 
the State Engineer, May 1,:19.'96. ,The' ceitif;i,cpted'well. is located 
onAPN19-571-03. "" '.~ "". ." 

L' " ,-",,' 'f. , 

'. 17rrans~r ipt PI:>. 59-60, publi,6' ~dlitinlstrati ve Hearing before 
the State Engineer, May,. 1; "199.6. ',':',: •• ' 

'. - . ~ ,-. ,; . , 

18Theitrigat.~d'lari:d c~nsi.st~ of 12 acres on APN 19-'571-0.6; two 
'acres for the windbreak trees,.on this. parcel; and ·one acre on APN 
19-571-01. 
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, The remaining 25 acreswi,th±nthe place of use, of Permit 

17348, Certificate 5877, that were not irrigated, are appurtenant 

to APN 19-571-02,19-571-03,'19:"571'-07, and a portion of Mr. Lowe's 

property, APN 19-571-"06.19 'The State Engineer finds that there is 

clear and ,convincing evidence' that thi~,' land' w'asnot irrigated 

dudng the alleged peI,"iodof forf~iture,1985 thr~ughi992. 
CONCLUSIONS, 

I. ' 

The State Ehgineer bas jurisdiction in this matter. 20 

II. 

Failure for a period ,of,five consecutiveye~rs on the part of 

a water right holder, to 'use benet icia'l'l y alI, or any part of the 

undergr~iindwi3.ter for the purpose for which the, right is acquired, " 
. . " 

works 'ii' forfeiture of. the w.ater right,to the extent of the non-

use .,21 

III. 

Because the "law disfavors a forfeiture,. there must' be, clear 

and convincingevi'dence of the statutory period of iJon-use, 'fprthe 

State angin~~r todeclarea,forfeiture. 22 Under th~ rule, adapted 

by ,the, Nevada SUPreme Court, substantial use'of water rights 'after 

, thestatutoty ~eriod of non-use, "cures", clciimsto forfeiture 

long' as no clail'n'or proceeding o't .forfeiture has begun.n ' 
I". 

so 

,:There,ls clear and c;qnvincing,'evidence that"25 acres, a 

portion of theplac.~ of use of'Permi t 17348, Certifici3.te 5877, were 

, not, irrigated for a' period" ~f timetha,t(ex'c.eeds .:five years.' This 
',-: ,.,'. ,", ,".-',,"'.-"',~ '-"~ "-,., "-,:(:;,,," ',' 

land 1S ldent~f~ed ,as .APN~19':'571-02,19-571-03, 19-571-07, and a 
, ,'" ~ , " , 

portion of APN 19-571':';06., TheSta,te El1gineer concludes that a 

- "." 
, " 

.19 EX"hibit 'No. '182, 'public Adrninist~,ative Hearing before the 
State Engineer, May '1 1'1996, 

. :,:,~. 

20 NRS Chapters ,533 and 534 .:; 

21 NRS 534.090 . 

• J_"\ 
" i' 

. 22 Town of E~~eka' v. off ice of the State Eng' r of Nevada, 108 
Nev, 826 P .2d 948 (1991). 
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" ," 

" ", . ' . - ~." '\ 

portion of Per!f\it 

forfeited. ' 

17348, certificate 5877, 
~ " ,'.... '" - , :. . , amounting to,125 APA, 1S 

',~ ~~~\' :" -, 
.' ", i' 

v. 
, . 

The remaining ,15 aci~?, :).o,C1ted W:ithip :lI;PN 19:..571'-01 and a 

portion of APN 19-571-06w~i ir'rig~tedin'1992 and'19,93. The State 
" .' "; ~,' " . .' ,,' 

Engineer concludes that~ any 'forfoaiture'of, water;'rightsappurtenant 
- '~, - ' , ) , , " ' '; 

to these 15 ,acres that inaY,,:have occu'rred before 1992, was cured, 
_.' . • ';;' _,' .', \' c' '1:. {, _,"..' ' 

and, therefore, is not declared forfeited . '"" 
; t" 

, The well that serv~~ils;th'e,'s~~rc~ic?,f water for the 15 acres 

is n6tthecertificated well. The state Engineer concludes that 

Mi:. 'Lo~e must' file an ap~fi~ation ,to ~harig~ the p()in~ ofdivl3rsion 
" '- • ,<, ,', ",' • • ~' , '. '.' " '.", 

that shows the, location of the, cur:rent, well. ,In this manner , Mr. 

L,owe can ,describe the landlocated,within APN 19-'571-:06 that is 

I;>eing irri!;Jated. 

RULING 

,The right to beneficially use a' portion of the .~ater 

appropriateq ~nder Permit 1}348, Certificate 58T7, amounting to 125 

AFA,' is hereby declaredfor.feited on'the grounds that the water was 

not beneficially used for a pe~iod oft.±m,e that exceeds' five years.' . ' 

The remaining 7 5AFE\. is ,not declared forfeited ,and Mr. Lo\~e must 

file em application to change the point of diversion within 120 

days of the date of this Ruling or cease'the use:of water from the 

unpermitted well. 

. ' .. 

RMTiJcP(ah 

8th' Dated thi~ day of 

Angnst: ' ',1996. 

't', 

, , 
TURNIpSEED, P,E. 

tate Engineer' "/;"',, 


