IN THE OFFICE OF THE STATE ENGINEER
OF THE STATE OF NEVADA

IN THE MATTER OF FORFEITURE OF WATER )

RIGHTS UNDER PERMIT 26786, CERTIFICATE ) .

9024, APPROPRIATED FROM AN UNDERGROUND ). = RULING

SOURCE, PAHRUMP VALLEY ARTESIAN. GROUND— ) -

WATER BASIN (162), NYE. COUNTY, NEVADA. ') 2% 439 &

“a

"_GEnERAL -
A

Appllcatlon 26786 was filed by Clover Burson on June 21 1972,
to change the p01nt of". dlver51on and place of use of the
underground waters of the Pahrump Valley Artesran Groundwater Basrn
prev1ously approprlated under . Permit 25128 for lrrlgatlon and
domestic purposes on‘20_acres w1th1n:the 8% NW# NE4 and 20 acres
within the N% SWi NEt of Section 12, T.21 S., R.53 E., M.D.B.&M.l
The proposed point of diversion 1s descrlbed as being located-
w1th1n the NW# NE& of sald Sectlon 12 A permit was issued under
Appllcatlon 26786 on January 31 19734 for 1.35 cublc feet per

* second (cfs) On May 4 1977; after Proof of Benef101a1 Use of the
- waters as allowed under the permlt was flled w1th .the Division of

Water Resources, the- State Englneer 1ssued Certlflcate 9024
allow1ng for the dlver51on of 0. 69 cfs, not to exceed a total duty -

“of i82.0 acre- feet annually (afa),.for the 1rr1gat10n of 18. 25

acres of land within the S% NW& NE& and '18.15 acres of land in the
N} SWi NE} of said Section 12.! " R A
_ : II.'fAkuy. o
Documents were submltted to the Offrce of the State Englneer
whlch transferred ownershlp of the’ remalnlng portlon of Permit

26786 appurtenant to the S% NW%,NE& in the records of theAOfflce of

the State Engineer from the original permittee to'the‘preSent owher

" of record Elevterio E. Rodriguez and Grace Rodriguez.! At theé time
of the administrative hearing held on June 7, 1990, the records of

1File No.'26786,-official records in the Office of the State
Engineer. ' _ ' S :




wling 0 oo

the Nye County Assessor s Ofﬂlce 1ndlcated that Melv1n J and Mary
A. Balley were the owners of record of the parcel ot land
Sy i T
. The 8State Engineer )1n1t1ally descrlbed and designated a

_portlon of the Pahrump Valley Artesian Groundwater Basin on March

11, 1941. 2 The State Engineer subsequently extended the boundaries
of the designated area of the Pahrump Valley Artesian Groundwater
Basin on January 15, 1948,3 and on January 23, 1953.4. S

On-october 26, 1987, the‘StatelEngineer-issued Order . 955
whereln he found that the groundwater levels 1in the Pahrump Valley

| were decllnlng and ordered that all appllcatlons filed to

approprlate water from the Pahrump Valley Arte51an Groundwater
Basin in the east side of the basin on the Pahrump and Manse Fans
would be denied; all appllcatlons for all uses -except small
commerc1al uses on-. ‘the valley floor would be denied; and all
appllcatlons filed to approprlate water for 1rrlgat10n purposes on
lands in Pahrump Valley that have had a certlflcated water rlght

‘forfeited where the forfelture occurred prior to January 1, 1988

would be considered for approval on an individual basis; however,
such applications would'only be considered, if they had been filed
w1th1n 60 days of the. date the water rlght had been declared
forfelted ’ '
V. .
After all partles of 1nterest were duly noticed by certlfled

'mail an admlnlstratlve hearlng was held with regard to the

forfelture of Permlt 26786 Certlflcate 9024, on June 7 1990, at

lstate’ Engineer's order No. 176, dated March 11, 1941,
official records 1n the offlce of the State Engineer. '

3State Englneer s Order No ' 193 dated January '15;' 1948,
official records in the Offlce of the ‘State Engineer.,

istate Englneer s Order No. . 205, dated January 23 .1953,

off1c1al records in the Office of the State Engineer.
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Pahrump, Nevada, before‘representatives,of the Office of the State
Engineer.’ o o '

'FINDINGS OF PACT
I U _
Testlmony and eV1dence presented -at the administrative hearing
showed that from 1982 through. 1988 employees of the Office of the

- State Engineer. physically visited the. Pahrump Valley Artesian

Groundwater Basin and conducted what are known 'as groundwater
pumpage inventories which documented the use of water for
irrigation purposes as allowed under Certificate 9024. 57 From 1982
through 1987 the pumpage 1nventor1es indicated that no water had
been used for.irrigat10n~as,ailowed under the certificate on the .

lands identified as the S4 NWi NEf. The State Engineer finds that

from 1982 through'1987“no irrigation took place at the certificated
place of use 1dent1f1ed as the Sé NW& NE% of said Section 12.
| ' " II.

The ‘hearing. 1n this matter was orlglnally scheduled for June
6, 1990, but 8 request for contlnuance to June 7, 1990 had been
lodged. Neither the permittee of record nor the owner of record of
the land appeared at the June 7 nggo, public administrative
hearlng even though the ‘request for continuance of the. hearlng by
the Bailey s attorney had been granted the day before? ‘The State

.. Engineer finds that no. testimony ‘or ev1dence was presented at the

public administrative hearing which showed any use of water as

4authorized under the permit/certiflcate from 1982 through 1987 on

the land 1dent1fied as 8%. NW& NE& of sald Sectlon 12.

5Transcript, public adninistrative'hearing before the State

- Engineer, June 7, 1990. (Hereinafter “Transcript" )L

=v68tate's-Exhibit No. 10, public admlnlstrative hearing before

the State Engineer, June 7, 1990. (Hereinafter "State's Exhibit
No. 10".} - ‘ ,

7Tran_script,‘pp..69 - 70,
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' CONCLUSIONS
_ : R o .
The State Engineer has jUrisﬂiction Over the parties and of
the subject matter of this actlon and determlnatlon 8
II.

“in order for a water rlght permlt to rlpen 1nto a water right

: certlflcate the permlttee must flle proor of the*appllcatlon of the .

water .to beneficial use w1th1n the tlme frameﬁset forth in the'
permit or in any exten51on of time. granted by the State Englneer
After a certlflcate 1s 1ssued on. a permlt, Efallure for ‘five
succe551ve years on the: part of . the certlflcate holder to use
benef1c1ally all, or any. part of the underground water of the State
of Nevada for the purpose for whlch the rrght is acquired or
claimed, works a forfelture of the rlght to the use of that water-
to the extent of the nonuse 10

Forfelture- must be . demonstrated by clear and conVinCing
evidence.ll Clear and convincing evidence is that evidence which
falls somewhere between a preponderance of the evrdence and the

hlgher standard of beyond a reasonable doubt . 12 To establlsh a’

~fact by clear and conv1nc1ng evidence a party must persuade the

trier of fact that the proposition is highly probable, or must
produce in the. mlnd of the fact finder a firm. belief or conv1ct10n
that the. allegatlons in questlon are true 13

®NRS Chapters 533 and 534.
'NRS 533.410.

' _NNRs 534. 090

Town of Eureka V. Office of the State Englneer, 826 P. 2d 948
(1992)

”1 Cllfford S. Flshman Jones on Evidence Section 3:10, at 238
(7th Ed. 1992}). : . ‘

~f”;§} at 239.
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o The State Englneer concludes clear and conv1n01ng ev1dence-
:ex1sts as to non use oi the water from- 1982 through 1987, and no
ev1dence was prov1ded otherw1se,_thereby worklng a forfelture of
'the water rlght 1n 1986 Lk ) s
' S AT RULING
_ The rlght to benef1c1ally use 0 33 cublc feet per second
';87 90 acre feet annually, of ‘the water rlght appurtenant to 17 58;‘

acres 1n the S% Nwi NE& of Sectlon 12 T 21 B R 53 E M D.B.&M.

:jg-under Permlt 26786 Certlflcate 9024 15 hereby’-- ared forfelted

tate Englneer‘\”

\“}

RMT/SJT/ab 7 ;;«,::g'h*--, o U

'Dated thls ) ?th day of -

August 1996
;!
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