IN THE OFFICE OF THE STATE ENGINEER
‘ OF THE STATE OF NEVADA

IN THE MATTER OF FORFEITURE OF WATER
RIGHTS UNDER PERMIT 18603, CERTIFICATE

)

) RULING
6438, APPROPRIATED FROM AN UNDERGROUND )

)

)

#4388

SOURCE PAHRUMP VALLEY ARTESIAN GROUND-
WATER BASIN (162), NYE COUNTY, NEVADA.

. GENERAL

| N
Application 18603  was filed by Leslie Allen Mankins on
February 29, 19§Ur~tozapprppriate‘theihnderground waters of the
Pahrump Valley*Artésian’Grdundwater BaSin:for irrigation purpcses
within the SEf of Sectign 2, T.21 8., R.53 E., M.D.B.&M. The point
of diversion i§5described as'being'ﬁocatedVWithin the NE4 SE% of
said Section 2. K permit‘was issued under Application 18603 on
October 21, 1960, fbr'ziﬁxcubic féét‘per second {cfs) of water.!
After Proof of Beneficial Use of the waters as allowed under the
permit was filed,in{fhe Office of the State Engineer, on January
12, 1968, the State Engineer.iséued-Certificate 6438 allowing for
the diversion of 0.62 cfs of water, not to exceed 166.5 acre-feet

‘annually (afa), for the irrigation of 31.44 acres within the NEZ

SEf and 1.8& acres within the SE% 8SE% (total of 33.30 acres) of
said Section 2. :

_ 7 II. .

Documents were submitted to the Office of the State Engineer

. which relinguished to the State of Nevada ownership of 14.86 acres

{0.2767 cfs, 74.3 afa) of agricultural water rights under Permit
18603, Certificate_6438. Upon relinquiéhment 18.44 acres (0.3433
cfs, 92.2 afa) remained with appurtenant water rights under Permit
18603, Certificate 6438.

lrile No. 18603, official records in the Office of the State
Engineer. :

!Exhibit No. 2, public administrative hearing before the State
Engineer, June 7, 1990. (Hereinafter "Exhibit No. 2".)




Ruling
Page 2

IT1T.

The State Engineer' initially described and designated a
portion of the Pahrump Valley Artesian Groundwater Basin on March
11, 1941.3 The State Engineer subsequently extended the boundaries
of the designated area of the Pahrump Valley Artesian Groundwater
Basin on January 15, 1948,4 and on January 23, 1953.5

On October 26, 1987, the State Engineer issued Order 955
wherein he found that the groundwater levels in the Pahrump Valley
were declining ‘and ordered that all applications filed to
appropriate water from the Pahrump Valley Artesian Grouhdwater
Basin in the east side of the basin on the Pahrump and Manse Fans -
would be denied: all aprlications ‘for_ all uses except small
commercialvuseé~éh~thé”¢ailey'flooffWGufd’be denied; and that all
applications filed to aDproprlate water for irrigation purposes on
lands in Pahrump Valley that have had a certificated water right
forfeited whereJthe forfelture occurred prior to January 1, 1988,
would be con51dered for approval on an 1nd1v1dual basis; however,
‘such applications would ‘only be con51dered 1if thev had been filed -
within 60 days -of “the date the - water rlght had been declared
forfeited. BN e v ‘ co

‘ 2 IV, o

After all partieéiof iﬁtereét“ﬁere duly noticed by certified
mail, an administrative"ﬁéaring was held with regard to the
forfeiture of Permit 1860§;:peftificate 6438, on June 7, 1990, at

3St_ate Engineer's oOrder No. 176, dated March 11, 1941,
official records in the Office of the State Engineer.

‘state Engineer's Order No. 193, dated January 15, 1948,
official records in the Office of the State Engineer.

5State Engineer's Order No. 205, dated January 23, 1953,
official records in the Office of the State Engineer.
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Pahrump, Nevada, before representatives-of the Office of the State
Eng.ineer.E . o
FINDINGS QF FACT
I.

Testimony and evidence presented at the administrative hearing .

.showed that each year from 1982 through 1987 employvees of the.

Office of'the State Engineer physicallytvisited'the Pahrump Valley
Artesian Groundwater -Basin and. condueted what are known as
groundﬁater pumpage inventories which decumented the use of water
for irrigation purposes as allowed under Certificate 6438. T For
the years 1982 through 1987 the pumpage 1nventor1es indicated no
water had been used for 1rr1gat10n within the certificated place of
use nor did the permittee prov1de‘any evidence of beneficial use of
the waters-between-thosejyears. In fact, the permittee testified
that he had left the water appurtenant to the 18 acres alone 1n

case somebody wanted to put in a water system.8

The State Engineer
finds that from.1982Athrqugh 1987 no irrigation took place within
the certificated place of. uee and leaving the water to sit for some
potential future use }s not beneflclal use of the water as allowed
under the permlt/certhlcate
e s CONCLUSIONS
I’_ el

The State Englneer has Jurlsdlctlon over the parties and of
g -

the subject matter of thlS actlon and determlnatlon
R R AV

. s
\,, ERIPY

The State Englneer concludes that” in order for a water rlght
permit to rlpenflnto a water rlght certlflcate the permlttee must

‘ A

RS TR

ETranscrlpt public. admlnlstratlve hearlng before the BState -
Engineer, June 7, 1990 (Herelnafter YTranscript”. )

7State's Exhibit No. 2.
8Transcript, p.-37,

INRS Chapters 533 and 534.
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file proof of the application of the water to beneficial use within
the time frame set forth in the permit or in any extension of time

10 After a certificate is issued on

granted by the State Englneer.

a permit, failure for five successive vears on the part of the
certificate holder to use beneficially all, or anv part of the

i underground water of the- State of Nevada for the purpose for which
the right is acquired or- clalmed works a forfeiture of the right

to the use of that water to- the extent of the nonuse.!!
Forfeiture mist be demonstrated by clear and convincing
evidence. Cléar and conv1nc1ng evidence 1s that evidence which
falls somewhere between a preponderance of the evidence and the

12 To establish a

higher standard of beyond a reasonable doubt.
fact by clear and conv1nc1ng ev1dence a ‘party must persuade the
trier of fact that the prop081tlon 15 highly probable, or must
produce in the mind of the fact finder a firm belief or conviction
that the allegatlons in questlon are true, 13
. The State. Englneer concludes clear and convincing evidence
showing non-use of the water right as allow under Permit 18603,
Certificate 6438, for five. successive years 1is found 1in the
testimony and evidence regarding the pumpage inventories, visits to
Pahrump vValley Artesian Groundwater Basin, failure of the permittee
to present evidence of any water use, resulting in the forfeiture
of 0.3433 cfs, 92.2 afa, of water for the irrigation of 18.44 acres
within the NE} SE%+ of said Section 2 under Permit 18603}

Certificate 6438,

'NRS 533.410.
lyrs 534.090.

11 clifford s. Fishman, Jones on Evidence Section 3:10, at 238
(7th EBEd. 1992).

(] H14. at 239.

]
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RULING

The right to beneficially use 0.3433 cfs, 92.2 acre feet of
water appurtenant to 18.44 acre$ within the NE} 8E% of said_Section'_
2 under Permit 18603,' Certificate .6438, 1s hereby declared
forfeited based on the failure for a periocd of five successive
years on the part of the holder of the right to beneficially use
the water for the purposes-for which the subject water right was
acgquired. No water right remains in exisﬁence under Certificate
6438.

Respectfully sub itted;

RMT/SJT/ab
Dated this Ist day of

August , 1996.

¥



