'IN THE MATTER OF THE FORFEITURE

.

IN_THE OFFICE OF THE STATE ENGINEER
‘ OF 'THE STATE OF NEVADA

)
OF "WATER RIGHTS UNDER )
PERMIT 12318, CERTIFICATE 4355; ).
PERMIT 13112, CERTIFICATE 4019; ) - L
PERMIT 13293, CERTIFICATE 4949;.).:, ‘-7
PERMIT 14146, CERTIFICATE 4356;:) .5 =~ "
PERMIT 15760, CERTIFICATE 4722;‘)
PERMIT 15943, CERTIFICATE 4322; )

9

_ | ;- 'ﬂf‘“ RULING
PERMIT 16691, GERTIFICATE 4496.

APPROPRIATED FROM AN. UNDERGROUND) B # 4 3
SOURCE WITHIN THE LAS VEGAS = ) @54@
ARTESTAN GROUNDWATER BASIN (212)) ,
CLARK COUNTY, NEVADA TS %ﬂ
. . G B ) " ‘_ . ‘
B SRR

Permlt 12318 was granted by the State Englneer to John W.

‘Kelley and Bette .C. Kelley on’ July 27 ‘1948, to appropriate the

underground waters of-the Las Vegas Arteslan Groundwater Basin for
quasi-municipal and domestic purposes within the 'SYNE¥% of Section
34, T.21 S., 'R.61 E., M.D.B.&M.’ The point of diversion is

descrlbed as belng located w1th1n the SWYNEY of said Sectlon 34}

After filing proof of: beneficial use of the waters as allowed under

_ the permit, the State Englneer 1ssued Certificate 4355 on February

29 1956, for 0.10 cubic feet per second (cfs), not to exceed 0.5
mllllon gallons annually (mga) for domestic use. Permit 12318 was

a331gned to Gladys E. Szpotowskl on April 17 1950.

_ II. .
Permlt 13112, was ~granted by the State Englneer to Pharo
Arnoldsen. on. February 8, 1850, to approprlate the underground
waters of the Las Vegas Artesian Groundwater‘Basin“forVirrigation
and domestic purposes within the SWYNEY of Section 34, T.2i S.,
R.61 E., M.D.B.&M.? The point of diversion is described as being
located within the SWYNEY of said Section 34. After filing proof . -

iFile No. 12318, official records of the Office of the State

Engineer. : o ' C -
*File No. 13112,-official records of the Office of the State

Engineer .- : : o :
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'of benef1c1al use of" the waters as allowed under the permit, the -

State Englneer 1ssued Certlflcate 4019 on . January 25, 1954,,for
0.02‘cfs, not to- exceed 10 acre feet. anmually (afa) . ' hE
' - III. k ' ‘

‘ Permlt 13293 was granted by the State Englneer to Gerald N.
Leav1tt on November 1 1950 to approprlate the underground waters
of the Las Vegas Arte51an Groundwater Ba51n for 1rrlgatlon and 3
domestlc purposes within the SW%NW% of Sectlon 35 T. 21 S., R. 61‘

",E,, M.D.B. &M.3 The p01nt of dlver51on 1s descrlbed. as belng ;L'
 located w1th1n the SW%NWV of sald Sectlon 35 After flllng proof_:
“of beneflclal use of the waters as allowed under the permlt theif
.State Englneer 1ssued Certlflcate 4949 on’ December 31 1959, for”

b
V.8

1iv. : ﬂ‘f fﬁ‘”'f 7
. Permlt 14146 was (granted by the State Englneer to Joe“
Blumenthal omn’ September 10, 1952, to approprlate the underground

1, 440 gallons per day (gpd) for domestlc usei,;u %

_waters of the Las Vegas Arte51an Groundwater\Ba51n for qua51—-
mun1C1pal purposes w1th1n the(NW%NW% of Sectlon 33 T 21 S., R.61

E., M; D B.gM.* B The p01nt of dlver51on is descrlbed as belng‘
located w1th1n the NW%NW% of sald Sectlon 33 After flllng proof

_of benef1c1al use of the waters as allowed under the permlt .the
'\State_Englneer 1ssued Certificate 4356_on Eebruary 29, 1956, for
0.05 cfs, not to exceed 3.5 mga. Permit'14146-was'assigned to

Philip;RQSenberg.on}June 19, 1953.
Permit 15560?waspgranted by the State Enhgineer .to George L.

.Brooks on June 3, 1955 ‘to- approprlate the underground waters. of
;the Las Vegas Arte51an Groundwater Ba81n for qua31 mun1c1pal o

3Flle No. _13293;joffic{al records of the Office-of'the‘State

_‘Englneer

‘File No. 14146, official records of the Office of the'State

.'Engineer..
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purposes w1th1n _the SE%SW% of - Sectlon 27, T.21 S., R. 61 E.
- M.D. B.&M.5 The - p01nt of diversion 1s descrlbed as belng located

within the SE%SW% of sald Sectlon 27 ‘ After f111ng proof of

'benef1c1a1 use of the waters as allowed under the permlt the State_
'.Englneer 1ssued Certlflcate 4722 on Aprll 17, 1958, for 01025,cfs,

not to. exceed 0.50 mga R
Permlt 15943 was granted by the State Englneer to Dorothy

waters of the Las Vegas Artes:.an Groundwater Bas:.n for quas1—

mun1c1pal purposes w1th1n the SW%SEV of. Sectlon 34, T 21 §., R.61 _

“E},n M D.B.&M.° .The p01nt of dlvers1on. 1s' descrlbed as belng

located w1th1n the SW%SE% of sald Sectlon 34

of beneflclal use of the waters as allowed under the permlt the’

J'After flllng proof"

State Englneer 1ssued Certlflcate 4322 on February 20, 1956 .for‘

0. 031 cfs, not to exceed 2,0 mga Permlt 15943'was a551gned to

Domlnlck Catanzarlte, George Halpln and Domlnlck Martlnl -on Julyf

VII.

-“ “ "\.'4

“Permlt 16691 was granted by the State Englneer to Theodoref

Kaufman et al. on May 18, 1956 to change the- manner of use of the

;underground waters of the Las Vegas Arte51an Groundwater Ba51n,

purposes within the N%NW% of - Sectlon 27,. T. 21 "S., - R.61: E.

,heretofore approprlated under Permlt 13747, for quas1 mun1c1pa1_

M.D.B. &M J The p01nt of d1vers1on is descrlbed as belng located-h

w1th1n“the3NW%NWV of sald Section 27. . After’ fllrng\proof of

.:SFlle No.?15943; official records of the Office of thetState

Engineer.

; ‘5F11e No. 15760;*official recoxrds of the Office'of'the”State‘
'Englneer B S o SN ST

‘7File ‘No. 16691;.official records of the Office of the State.

Engineer.

Foster Zettler on Aprll 18, 1955 to approprlate the underground L
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'benef1c1al use of the waters as allowed under the permlt the State
"Englneer 1ssued Certlflcate 4496 on March 12, 1957, for: 0.04-cfsp

not to exceed 2 500 gpd : :

. VIII . . : . N .
The parcels of 1and 1dent1f1ed as;the;places offuse under

Permlt\12318 'Cert1f1cate_4355 Permlt 13112k1Certificate 4bl9}

Permit 13293, Certificate 4949; Permit 14146, Certificate 4356;
Permit ‘15760, Certlflcate.‘;4722‘ Permit 15943 Cer‘tificate"4322

Perm1t“16691“ Cert1f1cate'4496 are in the 1mmed1ate v1c1n1ty ‘of
McCarran Alrport in Las Vegas Nevada ' o
On December 13, 1993 Clark County, Nevada, by and through 1ts‘

s agent Robert N Broadbent flled Appllcatlons for Exten51on of Time
_to Prevent a. Forfelture w1th regard to Certlflcates 4355 4019 .
-4949 4356 4722 4322 and 4496 17 By 1etter dated December .30,
1993 'the State Englneer 1nformed Clark County ‘that under NRS -
'¥534 090 that the State Englneer could only cons1der an appllcatlon_

for exten51on of time to prevent a forfelture if the appllcatlon is

filed prlor to the. runnlng of the statutory forfelture perlod and‘“'
!that the records of the State Englneer 1nd1cated that the statutory
‘forfelture period had already run for each of the certlflcates at

1ssue Therefore, the appllcatlons for exten31on of tlme would be~

held 1n abeyance untll such time as a forfelture hearlng was set. 1,

FINDINGS OF FACT
In the;December l3"19§3 Appllcatlons for Exten51on of Tlmef
‘to Prevent a Forfelture w1th regard to the referenced certlflcatesh

Clark County 1ndlcated that it 4id not know when the water ‘was last o

put to benef1c1al use under each of the certlflcates ‘However, '1t
was also 1nd1cated that any use was prlor to the County acqulrlng,

the propertles, and that the County had only recently become aware.
of the water rlghts or thelr current status 177 Based on research L
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of the records of the Clark County recorder the State Engineer
finds that: .. -~ . O3 TAw A e S

Permlt 12318 was sold ‘to Clark County on- December 2, 1976;

Permlt 13112 was sold to Clark County on January 7 11974;

Permlt 14146 was sold to Clark County on January 19 1989,

Permlt 15760 was condemned by~Clark County on August 20, 1982,-

© and. September 1, 1982 ﬁféf f].y _ ﬁg\ . "_ _ p..l

4‘Perm1t 15943 was sold to Clark County on ¢ November 13,:1986;
VKPermlt 16691 was sold to Clark County on‘December 2, 1974.

- In reference to Permlt 13293 _no deeds were found to document

the transfer of the property to Clark County . -
-jThe_ State Englneer flnds ‘ based on . Clark  County’s own

statements, that any water use occurred prlor to the achISltlon of

the properties, that water was-last’ used under Permit . 12318 beforef
December 2, 1976 .under Permlt 13112 before January 7 (1974 under

‘Permlt 14146 before January 19 1989; under -Permit’ 15760 before

August 20, 1982 or September l 1982; under Permlt 15943 before
November 13 1986 and under Permlt 16691 before December 2, 1974.

4 I, . " |

2 Each year from 1982 through 1992 employees of the Offlce of

‘the State Engineer performed what are known as groundwater pumpage ,

1nventor1es Wthh documented the use of water under Permlt 12318,
Certlflcate 4355 Permlt 13112 Cert1f1cate 4019 Permlt 13293

‘;_Certlflcate 4949; Permlt 14146 Cert1f1cate 4356; Permlt«15760,
CCertificate 4722 Permlt 16691 Certlflcate 4496 8 For. each of the

years from 1982 through 1992 the pumpage 1nventory 1nd1cates that
no’ water was used as. allowed under any - of the referenced water

" right certlflcates _.In reference to Permlt 15943 the State

Englneer s pumpage 1nventor1es from 1986 to 1992 show no benef1c1al

use of any water under the permlt

ePumpage 1nventor1es for the Las Vegas Arte51an Groundwater
Basin, off1cral records of the Office of: the State ‘Engineer.
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ThefState‘Engineer f£inds based . on the'groundwater pumpage

‘1nventor1es that from 1982 through 1992 no. *water‘ ‘was  used ‘as

authorlzed by Permlt 12318 Certlflcate 4355; Permlt 13112,
Cert1f1cate 4019 Permlt 13293 Certlflcate 4949 Permlt 14146
Certlflcate 4356 Permlt 15760, Certlflcate 4722 Perm1t 16691,
Certificate 4496. . The State Englneer further flnds that- from 1986
through 1992 no. water was used as authorlzed under Permlt 15943

III.‘;
The State Englneer 8 December 30 1993 letter 1nd1cated ‘that
a hearlng on the forfeltures would be held = Nevada water law

~does not requlre that an admlnlstrat1ve hear;ngrbe held before the
. State. Englneer can make ‘a declaratlon. “of - forfelture of water

rlght sf Whlle a forfelture hearlngfvls‘ approprlate in most
1nstances, in thlS case Clark County 1tself admltted in - 1ts‘
appllcatlons for extens1ons of t1me that water has ‘not been used

hS1nce its- acqu1s1tlon of the propertles nor was Clark County even

aware of the water rlghts exlstence The State Englneer flnds,
based on Clark County s own statements 1n the appllcatlons for

' extens1on‘5o£ t1me and jthej pumpage‘ 1nventor1es,' that 'an
w“adm:|.n:|.strat:.ve_ hearlng is not .necessary . and - ‘would not’ be ‘an
-eff1c1ent use of the 11m1ted resources of the D1v1s1on of Water

Resources coe T
| w

S I 3 ; .

The State Englneer has jurlsdlctlon over: the partles and the

-Subject matter of this actlon and determlnatlon'

. . R ) II. , . _ o _
. To ‘obtain a water right in Nevada a person files .an

"NRS 534.090. <

19NRS Chapters, 533 and 534.



.appllcatlon to approprlate w1th the State Englneer and 1f granted _
a permlt is -issued- allow1ng ‘the’ appllcant to develop the water
source and put the water. to benef1C1a1 use. . In order for a water
rlght permlt to rlpen 1nto a water rlght certlflcate the permlttee
- must f11e proof of the appllcatlon of the water to benef1c1al use
‘,w1th1n the tlme frame set forth in the permlt or in any extens1oni
- of time granted by the State Englneer : After flllng proof off
‘ benef1c1al- use,-of7 the waters: the State Englneer -1ssues‘ a
certlflcate of approprlatlon'”’.i:;_ ”‘ o ‘ | ,
- In Nevada, water may be:. approprlated for benef1c1al ude as
?prov1ded under the law and”not otherw1se“ and benef1c1al use'is

“_:the_ba51s the measure and the 11m1tfof the rlght to the use-of'

"water‘15 The State Englneer concludes Nevada water'iaw prov1des

‘that after a certlflcate 1s 1ssued on a permlt fallure for flve

7‘success1ve years on the - part of the certlflcate holder to use.

'benef1c1ally all or any part of the*underground water of the State_.h

of Nevada - for the purpose for whlch the rlght is acqulred or
'clalmed works a forfelturefof the rlght to the use of that water
to . the extent OF the nonuse .6 ' The 'State Englneer further
concludes that Nevada water law prov1des that an application for
‘exten51on of tlme to av01d a forfelture may be  filed Wlth the
Offlce of the State Englneer, but the request must be flled before
the explratlon of the tlme necessary to. work the forfelture

| 11NRs 533.325- 533,445,
“NRSJ533}380 533, 410; 533.425.
 TiRS 533.380; 533.425. |
:.;“NRst533.o3o and 533 035.
-fNRsL533.o352“
I.“Ni8:534.OSQL‘*

' Y'NRS 534.090(2).
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I o ) ]111;&”_ﬂyr _ o
_ The State Englneer bears the burden of prov1ng by clear and
conv1nC1ng ev1dence that the statutory perlod of non-use has-

) occurred “‘ Clear and conv1nc1ng ev1dence is" that ev1dence Wthh
. falls somewhere between a preponderance of - the ev1dence and. the
,hlgher standard of beyond a. reasonable doubt’-‘3 To ‘establish a
ffact by clear and Conv1n01ng ev1dence a party must perSuade the

trier’ of fact that the prop051t10n 1s hlghly probable . or must
produce in the mlnd of the fact finder a flrm bellef or conv1ct10n

- that the allegatlons 1n questlon are true

The State Englneer concludes, based on Clark County s ownﬁr

'adm1551ons in’ the’ appllcatlons for exten51on of tlme to prevent:
'__forfelture, that the last water use was before its acqulsltlon of
‘the relevant propertles, and based on the’ D1v151on. of Waterh
“Resources"pumpage 1nventor1es, ‘that clear and conv1nc1ng ev1dence'
j'GXlStS that no water was used under Permlt 12318 Certlflcate 4355

since December 2, 1976 under ‘Permit 13112, Certlflcate 4019 s1ncef
iJanuary 7, 1974 under Perm1t 13293 Certlflcate 4949 since 1982;
"under Permlt 14146 Certlflcate 4356  since 1982 under Permlt.'
f15760 Certlflcate 4722 81nce 1982; ‘under Permit - 15943 Certlflcate
:4322 51nce 1982; “and under Permlt 16691, Certlflcate 4496 31nce~
-Decemberl2 1974 thereby worklng a forfelture of the water rlghts

. IV. . ) . ,
The State Englneer concludes that since the forfeltures of

fpermlt 12318, Certifiéate 4355; Permit 13112, Certlflcate 4019;

Permit 13293, Certificate 4949; Permit 14146, Certificate 4356,
Permit“lS?QO, Certificate 4722;‘PermitA1594§, Certlflcate 4322 ;

-

-

18Town of. Eureka v, State Englneer of Nevada fbs.Nev. 163, 826
P. Zd 948 (1992) ' ‘ - -

N v .' ‘:

| 191 Cllfford S Flshman, Jones on Ev1dence Sectlon 3 10 at 238
(7th Ed 1992) ' ;

R S T R A y
L P T S S .
2°Id t 239, . & R Towe T A
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Permit 16691 Certlflcate 4496 all worked before 1992 that. the
applications for extension of tlme to prevent forfelture flled on
December 13, 1993, were not tlmely '”# g;:;#:a;&a _[R

- | -  RgLiNg -t L

_ The Appllcatlons for Exten51on of Tlme to Prevent Forfelture
filed on December 13, 1993 are hereby denled as not tlmely, and
Permit 12318, Certificate 4355 Permlt 13112“ Certlflcate 4019;
Permit 13293, Certificate 4949 Permlt 14146 Certlflcate 4356;

Permit'15760 Certificate 4722; Pérmit 15943 Certlflcate 4322

‘Permit 16691, Certificate’ 4496 ‘are hereby declared forfelted for

failure for a perlod exceedlng flve succe831ve years to place the

v‘ L i = .
& g;.*;a% - f;;»

water to benef1c1al use

RMT/SJT/bk

Dated thlS .]ath day of

June- 4 1996.




