- IN THE OFFICE OF THE STATE BNGINEER
- OF THE STATE OF REVADA -

IN THE MATTER OF THE POSSIBLE FORFEITURE OF )

WATER RIGHTS UNDER PERMIT 18772, CERTIFICATE)
6117, FROM AN UNDERGROUND SOURCE, AMARGOSA ) - RULING
DESERT GROUNDWATER BASIN (230), NYE COUNTY, y o :
. NEVADA. Y #4190
GENERAL -
I.

Appllcatlon 18772 was flled by Sarah Downey on April 29, 1960,
fto approprlate the underground waters of the Amargosa Desert
Groundwater Ba51n, Nye County, Nevada. Permit 18772 was approved
on ‘December ™ 23 1960 for ‘3.5 dubic feet per second (cfs) for
1rr1gat1on and domestlc use s Certlflcate 6117 under Permlt 18772
was issued on January 4, 1967 for 3.01 cfs of water and not to
'exceed 885 acre feet annually (AFA) for the irrigation of 199 acres
of land, located w1th1n portlons of the NEZ%, and Lot 4 of Section
19, and Eé NW&, and NW& SW& of Section 20, T.16S8. R.48E.
M. D B.&M. The 901nt of dlver51on 1s located w1th1n the SW& NW% of
 said Section 20.1 T
| PN | "I‘If',- |

Oon March 17, "i9937f Amargosa Resources, Incorporated
{petitioner) petltloned the State Engineer to declare certain water
rights forfeited, L Permlt 18772 Certificate 6117 is 1ncluded in
" the petition, The petltloner submltted records 901ng back to 1985
to show the non-use of water. The alleged perlod of non-use, for
the purpose of this forfeiture proceeding, ie 1985-through 1992.

o . III. | .

Oon May 16, and 18, 1994, the State Englneer conducted a

“hearlng to allow the petitioner. the opportunlty to provide the'

foundation for the evidence filed in support of the petltlon.3

I rile No. 18772, official records in the office of the State
Engineer. : ;

2 Exhibit’ No\s 1 and 2, Public Admlnlstratlve Hearing before
the State Engineer May 16- 18 1994, :

3 Exhibit No. 7} Public Administrative Hearlng before the
State Engineer May 16-18, 1994,
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on February 28 and March 1; 19?5 a hearing.was héld’to

con51der the p0551ble forfelture of Permrt 18772 Certificate =
‘ { ‘ , , . ,
6117.

o , ”’_rv;f , L h ,
At the hearlng to con31der Permlt 18772, Certificate 6117

gadmlnlstratlve notlce was taken of EXhlbltS 1-28 from the May,
1994, hearlngm5‘.Admlnlstratlve notlce of ‘the transcrlpt from that

1B

hearing waa also-taken In addltlon adm1n1strat1ve notice of the

records in the offlce of the State Englneer was taken. 7

.o

The place of use of Certlflcate 6117 has been d1v1ded 1nto'
,several dlfferent parcels and sold to several different owners.

'Testlmony and ev1dence were taken regardlng each separate parcel of

land

H',_FinniﬁosrorrrAcT;A

L

At 'the heariﬁg;-one'ofwthe water'right holders}‘Mr Johnson,
moved ' to- strlke all testlmony of Petltloner s w1tness, Robert_"

Bement related to Exhlblt No: 18 8 Due to . llmltatlons placed on

‘Exhlblt No 18 by 'the State Englneer,q'Mr:' Johnson. felt that[ \
Exhibit No. 18 was not to be used at this hearlng 8‘ Counsel for.
Vthe petltloner recognlzed the llmltatlon placed on Exhlblt No 18

i

'and stated that Exhlblt No 18 could be used to support ev1dence'

'»'«

. -f4-EﬁhibrtLNo;'29;.Public Administratinefﬁearino before the
State Engineer February 28, 1995 -and March;1='1995s Lo '

3 Transcrlpt p 12 Publlc Admlnlstratlve Hearlng before'the

State Englneer February 28 1995 and March 1, 1995

8 Transcrlpt p 15, Publlc Admlnlstratlve‘Hearlng:beforeethe
State. Englneer February 28, 1995 and March 1 1995" ‘

1 Transcrlpt p 12 Publlc Admlnlstratlve Hearlng before the
State Englneer February 28, 1995, and March’ 1 1995

-8 Transcrlpt P 178 Publlc Admlnlstratlve Hearlng before'the

"State Eng1neer February 28 1995, and March 1, 1995

Y Transcrlpt PP. 244 245 Public Admlnxstratlve Hearlng before

'the State Englneer May 16 18, 1994,
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© and’ testlmony of Mr \Bement 10 The“State Engineer, finds that
»fExh;blt‘No 18 was admltted 1nto the record  for the purpose of
‘-showing‘that Mr Bement used 1t to- "ground truth"-and,further
1nterpret the large aerial photos, Exhlblt No's. 19'22’ UThe State
Englneer further flnds that the use of Exhlblt No 18 durlng the
testlmony of Mr., Bement was 1n accordance w1th the llmltatlons
placed on Exhlblt No 187' Therefore,ithe motlon to strlke is
hereby denled B }' ' '
e S & _ : _

VAL, the hearing,t”the‘ Petitioner presented ev1dencej“and
testlmony supportlng his case in. favor of the forfelture of Permlt
18772, 'Certlflcate 6117 " The State Englneer has. taken annual
{pumpage 1nventor1es in the Amargosa Desert Groundwater Bas1n since
1983 for the purpose of overall basin. management : The annual

groundwater pumpage 1nventory for the Amargosa Desert Groundwater o

Basin, : for the years 1985 through 1990 shows that no- water was
'used for 1rrlgat10n on any of the 199 acres of land allowed under:
Permlt 18772 Certlflcate 6117 - The 1nventor1es_for‘1991 and_19?2
show that 20 acres of land were irrigated. ‘In11993, the inventory'd
shows -that 10 acres were 1rrlgated11 These‘differences on: the
1nventor1es are caused by dlfferences in ph1losophy among thosei

. 1nd1v1duals performlng ‘the 1nventory and not any dlfference in
1rr1gat10n practlce over "the years a L . '
. .Mr.‘Coache, an employee of the. D1v151on of Water Resources,
performed the annual water use 1nventor1es for the Amargosa Desert
Groundwater Ba81n for the years 1985 through 1989 :Mr. Coache'
t”testlfled that hHe did not observe any large scale 1rrlgat10n of a

crop under Permlt 18772 'Certlflcate 6117, durlng any of those .

.'years 12 Mr Coache also testlfled that he. observed some water use
'around several homes 1ocated w1th1n the place of use of Permlt

C . Transcrlpt pp 178 179 Publlc Admlnlstratlve Hearlng -
before the State Englneer February 28 1995 and March 1, 1995 :

‘ “.Exhlblt No 10, Public Admlnlstratlve Hearlng before the
wJState Englneer May 16 18 ‘1994, . :

. ” Transcrlpt pp 18 33 Publlc Admlnlstratlve Hearlng before
the State Englneer February 28 1995, and. March 1 1995
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18772, Certificate 6117. This use consisted of water service to
the homes, watering an orchardrggardens lawns, and windbreak
trees. Mr. Coache did not attempt to quantify this wdater use, but
cla551f1ed all of it as doméstic use.l? . ' rl

Mr. Jason Klng, of the Division of Water Resources who did
the groundwater pumpage 1nventory;1n_1991 through 1993 confirmed
Mr. Coache‘s'testimony and attempted to be more specific regarding
the heretofore c1a551fled domestlc use. R -In the 1991 inVentor?,-
Mr. King noted that approx1mately 20 acres of’ 1and located in the

NW% swi Sectlon 20, T.16S., R.48E., M.D.B.&M., was watered at a

‘rate of about one acre foOt per acre. The water was used for fruit

5 In the 1992 inventory, the same 20 -

trees, lawn and. domestic.
acres are shown to be in a different 40 acre. subd1v151on ‘of land,
namely, the SE4 NE4 Section 19, T.16S., R.48E., M.D.B.&M. In the
1993 1nventory,$Mr K1ng reflned his estimate down to 10 acres of
fruit trees;’ lawn and. multlple domestlc use 1ocated in the SE} NE}

of said Sectlon 19 u‘ Mr Coache felt that the water use could beo

o

classified as domestlc use whlle Mr King attempted to gquantify

the water use as irrigation of 20 acres (and later 10 acres).

13 Transcrlpt pp 18 20 Publlc Admlnlstratlve Hearlng before
the State- Englneer February 28 1995, and March 1, 1995.

I8}

i Transcrlpt pp 61— 70 Publlc Admlnlstratlve Hearlng before
the State Englneer February 28, 1995 and March 1, 1985.

15 Exhibit No. 10 -G, Publlc Admlnlstratlve Hearlng before the

‘State. Engineer May 16 18 ‘1994, The legal description of the-

location of the 20 acres of fruit trees, lawn, and domestic use is
in error. This can be verified by examlning the Assessor's Parcel
Map (Exhibit No. 33). The lots on which several individuals live
are located in the SE} NE{ Section 19, T.16S., R.48E., M.D.B.&M,
There are not individual lots within the legal description shown in
the 1991 inventory, and therefore, no "fruit trees,.lawns and

.domestic” use could have occurred in this area. This problem was

corrected on the 1992 and 1993 inventories.

16 EXhibit No. 10- H Public Admlnlstratlve Hearlng before the

. 8tate Engineer May . 16~ 18 19694.

1 Exhlblt No. 10fI Publlc Admlnlstratlve Hearlng before the
State Engineer May 16—18 1994. :
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For the purpose of quantlfylng water ‘use w1th1n the Amargosa'r-

-_Desert Groundwater Ba51n ‘and overall water resource management of

the ba81n, the dlfference between the way. Mr Coache and Mr. King

performed “tHe 1nventory 1s not 51gn1flcant - However, when a -
T p0351b1e forfelture of.a water rlght is- be1ng con51dered then the

method of cla851fy1ng the water use becomes 1mportant It 1s clear

'_that some water was used w1th1n portlons of the place of use of .

Permlt 18772 Certlflcate 6117 In examlnlng the evidence and

testlmony, to determlne in which portlons water. was used, the State
Engineer w111 1nterpret the word “1rrlgat10n" in such a manner that~

1ncludes but  is not ‘limited to the waterlng of gardens, lawns,
wrndbreak trees 1nut trees,”and frult trees,,whether grown- for
proflt or not f The State Englneer flnds that 1rr1gat10n of g
portlons of the place of use of, Permlt 18772 Certlflcate 611?

- occurred: durlng the alleged perlod of non- use

) Referrlng to ‘Permit 17657, Certlflcate 6978 the place'of USef
had been subd1v1ded 1nto 1nd1v1dual lots The buyers of the lots
purchased that portlon of Permit 17657 ‘ Certlfrcate 6978,
appurtenant to thelr lots In many cases, the ‘new owners used

water from thelr domestlc wells, and ‘not from the Certificated:"

"-pornt of dlver51on The quantlty of the water used and the
-spe01f1c locatlon and number of acres 1rrrgated are unknown ,;Thei

State Englneer ruled that there was not a forfelture of water
rlghts 18 In order to resolve thlS 81tuat10n the State Englneer
ruled ‘that - the owners of the individual lots must flle change

~app11catlons and approprlate ownershlp documents,- in order to:f-

correct the- p01nt of dlver31on to the 1nd1v1dua1 domestlc wells and
to: correct the place of use to’ the individual parcels. If- the
appllcatlons are approved then the. new owners: will be requlred to

-file proof of benef1c1al use and show where the water is used. and
~how much water.ls used on thelr individual lots, Thrs process is
" useful where water'righted‘land has been subdivided and water-was
'_used on the new lots but the specific locatlon of that use and the

‘quantlty of water used are unknown.

) 18 State Englneer s Ruling No. 4114 May 18 1994,'officialﬂ
records in the offlce of the State Englneer ‘ . :




Rulihg_
Page )

| In the'toliowing;sectionscof this ruling, each lot within the
place of use of Permit 18772, Certificate 6117 will be analyzed to
determine if water waslused'on that -lot and if the‘circumstances of
State'Engineer's Ruling No.'4114‘apply. ‘

' o CIII.
4 The 1nd1v1dual lot 1dent1f1ed by APN 19-071-07 is held in the
names of Vernon L. “and Thalia M. Mann. 19 Approxlmately 51x acres
of the ten acre lot is covered by 300 mature peach trees In
addltlon, there are windbreak trees and a lawn area that is used as

i The State Engineer fihds-that water was used for

a pasture.
irrigation on the Mann property during the alleged period of non-
use. . ', o o o |

There appeared to be some confu51on regardlng the quantlty of

water owned by the Mann S . n

However, a complete chain of title
has been submltted to the State Englneer, in which the Mann's
‘demonstrate clear t1t1e to a portlon of Permit 18772, Certificate
6117, in the amount . of 50 acre feet of water, ‘covering their ten

T acres. 2

‘The a351gnment of .ownership of 50 acre feet has ,been
accompiished The State Englneer flnds that 50 acre feet of water
right, a portlon of Permlt 18772, Certlflcate 6117, are held in the
name of Mr. Aand Mrs. Mann ) ‘ .

. Appllcat1on 60150 has been filed by Mr and Mrs. ‘Mann to
-change the pornt of dlver51on of their portlon (50 acre feet) of
Permlt 18772, Certlflcate 6117 3 Appllcatlon 60150 was protested

‘by Amargosa Resources, Incorporated and became ready-for ~action oh

_ 9 Exhibit No's. 33 and 38,\Public Administrative Hearing
before the State Engiheer February 28, 1995, and March 1, 1995.
B pranscript . ppb. 226-227 and Exhibit - . 37, Public-

Admlnlstratlve Hearing before the State Engineer February 28 1995,
and March 1, 1995.

i Exhibit No. 39, Public Administrative Hearing before the
State Engineer February 28, 1995, and March 1, 1995.

I File No. 18772, official records in the office of the State
Engineer ’ C ‘ ' :

2 F11e No. 60150, official records in the office of the State
Englneer : . :
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'December 18, 1994 . Tﬂe'StagelEngineer finds that the oohditions of
Ruling No. 4114 apply to the,Mann pro§erty_(APN 19-071-07) and that
the Manns have alreagf,cdmplied with the requirements to file a
change application and éppropriate ownership_doouments.

Iv. | S |

The individual lot identified by APN 19-071-09 is held in the =
.names of Sanford S. and Dorothea L. Cortner.24 Forty to fifty
-pistachio trees existed on the eastern part of this five acre  lot
when the Cortners moved ohto-the property in 1992, _?rior to the

planting of the pistachic trees around 1989 or 1990,‘the entire

five acres was planted in alfalfa.and irrigated by Mr. Holtz from
the certificated well.®® The area is clear of any'Sage brush or
creosote bush.? The State Engineer finds 'that' the Cortner
 property was irrigated during the alleged period of non-use.

The ownership of a portion of Permit 18772, Certificate 6117,
in the’ amount of 25 acre feet has been assigned to Sanford 8. and
Dorothea L. Cortner.’ If the Cortners wish to use thelr well to
" irrigate their propefty, then the State Englneer flnds that the
conditiOns of Ruling No. ‘4114 apply to the Cortner property'(APN'w
19 071- 09) in that a change appllcatlon must be flled to correct
. the p01nt of dlver51on and place of use. S ' '

Mrs. Jennifer Mc Allister purchased the 10 acre lot identified
by APN i9 071-11 and a portion of Permit 18772, Certlflcate 6117,
'iin'19'9'1.23 The Mc Allisters moved onto the property in 1994 Wthh

o Exhibit No. 36, Public Admlnlstratlve Hearing before the
State Engineer February 28, 1995, and March 1, 1995 :

~ 5 rranscript pp: 204-205 and Exhlbit No. - 35, Public
Administrative Hearing before the State Engineer February 28 1995,
and March 1, 1995,

% Transcript pp. 214-215, Public Administrative Hearing before
the State Engineer February 28, 1995, and March 1, 1995, ‘

71 gxhibit No's. 18, 21 and 22, Public Administrative Hearing
before the'State Engineer May 16-18, 1994,

3 Exhlblt No 34, Public Administrative Hearing before the
State Engineer February 28, 1995, and March 1, 1995,
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.‘w1ndbreak trees, planted around 198
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Y Evidence and testimonY-

- hlndlcate that water was’ contlnuously used on thls property, from

"',the cert1flcated well by Mr . Holtz, for the 1rr1gat10n of the;

0. 30 The: State Englneer flnds:

“"that the 1rr1gat10n of w1ndbreak trees occurred on thlS property .

during the - alleged perlod of non ‘use. Because the. Mc Alllsters

:presently occupy. the property and use water from thelr domestic
;well the State Englneer further flnds that approprlate ownership
: documents and ‘a-. change appllcatlon should be filed.

. - : ' 5 SR ; -
The aerlal photos of the ten acre lot 1dent1f1ed by APN 19-

- 071- 10 shows a home and some windbreak trees 6n the lotjl‘ A
portlon of the lot appears to be cleared of sage brush and no
creosote bush 1s grow1ng on this cleared portlon 3t The State h
'Englneer flnds that the petltloner falled ‘to show by clear and‘
‘conv1nc1ng ev1dence that the statutory perlod of non- use occurred
‘on APN 19- 071 10 ' '

-~ The records 1n the Nye County Assessor s Offlce 1nd1cate that'

APN 19- 07110 is. ‘owned” by ‘Allen and Paula, Goucher32 ‘The State

Englneer flnds that the owners of thlS property should f1le the

l,chaln of tltle from the current owner of. record Charles E. and
fHelen M. Holtz,‘and a change appllcatlon to correct the p01nt of
1d;ver51on, 1f the source of the water use 1s not the certlflcated

: 3& e igg,ggj, VII

Fred and Shauna Johnson testlfled that approx1mately 600
w1ndbreak trees were 1rrlgated on the1r property, 1dent1f1ed by APHN N

Ar
17

, ” Transcrlpt p 192 and Exhlblt No .33, Publlc Admlnlstratlve
Hearlng before the State: Engrneer February 28 1995 _and March 1,

m Transcrlpt pp 196, 342- 343 Publlc Admlnlstratlve Hearlng'

before the State Englneer February 28, 1995 and March 1 1995,

i Exhlblt No s. 18 21 and 22, Public Admlnlstratlve Hearlng
before the State Englneer May 16- 18 1994 :

RL Communlcatlon w1th the Nye County Assessor s Offlce
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19-071-14.% " The windbreaks are visible on the - aerial
photographs.34 In addition, water was used in the commercial

raising of their horses.and;for do'm:e‘_stic.us-e.35 At times water 1is
supplied by the certificated;weil to the windbreak trees,land

.another well drilled in 1990 on'the Johnson oroperty, presently

supplles some of the water for the trees and all the water that is
used for the horses and the. domestlc use . 7

The State Engineer. finds that: the :conditions of State
Engineef's Ruling No. 41144a§ply to the Johnson property and that
ownership documents and a change application should be filed to
correct the polnt of diversion and place of use.

The maximum amount of water used on the Johnson property in
any one year, durlng the alleged perlod of forfelture 1s 8.14 acre
feet in 1990. L Portlons of the Johnson property appear to have
creosote bush -and, sagebrush El but the extent of this acreage and
its locatlon w1th1n APN 19 071 14, :were not documented on the
record. The ‘State Englneer flnds that the petitioner failed to

show by cleartand conv1nc1ng ev1dence that the statutory perlod of

‘non-use occurred on. APN 19= 071 14.

*.

o

3 Transcript pp. 273, 283-284, Public Administrative Hearing
before the State Engineer February 28, 1995, and March 1, 1995,

34 Exhibit No's. 18 and 21, Public Administrative Hearing
before the State.Epgineer-February 28, 1995, and March 1, 1995:

3 Transcript pp. ' 283-284 and Exhibit No. .43, Public
Administrative Hearlng before the State Engineer February 28 1995,
and March 1, 1995 ‘

3% Transcrlpt Pp. 273 274 Public Admlnlstratlve Hearing before
the State Bngineer February 28 1995, and March 1, 1995.

37:E3hihit No‘s.'-19-22; 44, Public Administrative Hearing
before the State Engineer February 28, 1995, and-March 1, 1995.
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The 40 acre parcel, identified as APN 19-071-13, is owned by
Dennis Er_lgh.38 About one- -half of this parcel appears to have been
cleared in 199039 and 1993 {0 . Photographs. of this parcel
submitted by the petltloner show a field, cleared of any sagebrush

and creosote, i

A portion of this parcel appears to have a crop
“of hay growxng 1n the .Spring of 1993. 41" phe State Englneer ‘finds
that the petltloner has failed to show by clear and conv1nc1ng
evidence that the statutory périod of non-use has occurred on APN
19-071-13. | : | o |
8ix individual parcels of land have been'reviewed in this
ruling. ' The remalnlng property w1th1n the place of use of Permit
18772, Certlflcate 6117 con51sts of approx1mate1y 110 acres,
identified as APN 19 071 12 and 1s held by Mr. Holtz43 The
parcel is located w1th1n portlons of Sections- 19 and 29 T.168.,
R.48E., M.D.B. &M oo o ‘ . -
That: portlon of~Mr Holtz property, lylng north of the east-
west centerllne of sald Sectlons 19 and 20 has two dlfferent areas
of vegetatlon ,omhe flrst area appears to be covered by green-

. .
S O . S

Y
Tt

3 Transcrlpt p 292 Publlc Admlnlstratlve Hearing before the
State Englneer February 28 1995 and March 1 1995

3 Exhlblt No. 21 Publlc Administrative Hearing before the
State Englneer February 28, 1995, and March 1 1995,

‘ : 40—Exh.lblt 22,'Publ1c Administrative_Hearing.before the State
‘Engineer February 28, 1995, and March 1, 1995. ' ,

{1 pxhibit No. 17, File No. 18772, Photograph No's. 2 and 3,
Publlc Administrative Hearing before the State Engineer February
28, 1995 and March 1, 1995.

 gxnibit No. 17, File No. 18772, Photograph No. 1, Public
Administrative Hearlng before the State Englneer February 28, 1995,
and March 1, 1995

‘  Mr. Holtz has'entered into contracts of sale for three lots
in the south end of the property. These lots are not recorded.

# Exhibit No. 33, Public Administrative Hearing before the
State Engineer February 28, 1995, and March 1, 1995,
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.vegetatlon, con51st1ng malnly of trees 45 ; Based on the'aerial

photographs and testlmony on the record " the State Englneer flndsk,

“that thlS portlon ofrthe Holtz property 51tuated north of. the east—”u
west centerllne, was 1rr1gated durlng the .alleged perlod of non-
use. The second area 1s covered by sage brush and is- 1ocated south
'of the . Johnson property Because there is no ev1dence or testlmony

<regard1ng the s1ze ‘of the area . covered by the desert brush he .

presence or absence of creosote, or" the age of any creosote bush
the State Englneer flnds that the petltloner has failed to show by'
clear and conv1nc1ng ev1dence that the statutory perlod of nonuuse
-of water. occurred on this area. _ o . : A

, The remalnder of the ‘Holtz -property lles south of the east—
west centerllne of sa1d Sectlons 19 and 20. 4 The 40 acres lying
~.in the: Nw& SW& Sectlon 20, T. 168. , R.48E., M.D.B. &M , consrsted ofu
_bare land, cleared of the desert brush, in 1990, 1993, and 1994.%

i In 1994 after the petltlon for forfelture was" flled the land was. -

1rrlgated ” There. 1s -no testimony or ev1dence on the record
related to the presenceé of ‘the crecosote bush and the age of the
;_bush on thls property - The State' ‘Bngineer - flnds that. the
petltloner has falled to show by clear and convrnc1ng evldence that
' the statutory perlod of hon- use of water occurred on thlS ‘40 acres.
_ ‘The f1na1 portlon of the Holtz property 1s a trlangular shaped
vpiece adJacent to- the Callfornla State L1ne,'1dent1f1ed as Lot 4,
of Section 19, T.16S.; R.48E., M.D.B.&M., on Certificate 6117."

Creosote bush, aged seven to twenty years old, is grow1ng on thlS;:

5 Bxhibit No's. 18, S21, 47, Public'Adﬁinistrative-ﬂearind'-
before the State Eng1neer February 28, 1995-fand March 1, 1995.

16 Exhibit No's. 18 21 22 Public. Admlnlstratrve-Hearing
before the State Englneer February 28, 1995 -and March 1, 1995.

R Transcrlpt. p. 304 -and Exhlblt No s 14 and 46, Public
Admlnlstratlve Hearlng before the State Englneer February 28 1995,
and March 1, 1995 o .

‘ Ly Exhlblt No 30 Publlc Admrnlstratlve Hearlng before the-
_State Englneer February 28 1995 and March 1 1995 '

ST
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“50‘ There is'no eVidence'or'testimony of any .water usé

: durlng the’ alleged perlod of forfelture .. The State Englneer flnds‘

by clear and COHVlHClng ev1dence that the 40 acres. located in Lot

- 4 of sald Sectlon 19 have not been 1rr1gated for a: perlod of t1me
1rang1ng from seven to twenty years, as observed in 1994

CONCLUSIONS
| - I. . |
The State Englneer has Jurlsdlctlon 1n thls matter 5t
' Fatlnre forfa‘oeriod”of five consecntiye years on the part of

a water right holder' to use benef1c1a11y all or any part of the

'yunderground water for the purpose for which the r1ght is acqu1red

works a forfelture of the water right, to the extent of the non-
R o ‘ III. o o o
" Because the law disfavors a forfeiture, there must be ¢lear

| and conv1nc1ng ev1dence of«the statutory perlod of non- use, for the

State Englneer to declare - forfelture ﬁ

,concludes that 1n declarlng a partlal forfelture of an 1rrlgat10n
water rlght the acreage of land determlned to ‘have undergone the
fstatutory perlod of non use the locatlon of that 1and within the

place of 'nse, and the quantlty of water forfelted must be
specified.,_,,_ S ' ' '
i \: :h o :\ ;'/-",:’,"-‘ :' .. . *d' h ‘ :‘ :.. IV" ’

Water rlghted lands that are’ subd1v1ded or parceled 1nto

rdomestlc lots,_present a unlque 51tuat10n Often a new owner-

1rrlgates some part of hlS parcel from hlS domestlc well, not from

the certlflcated p01nt of dlver31on ThlS is a v1olat10n of Nevadaf

.

<..3

4 Transcrlpt PP. 146 150 167, Publlc Admlnlstratlve Hearlng

‘before_the State Englneer February 28, 1995 and March 1, 1995

.50 Exhibit " No s. 19, 21 22, Publlc Admlnlstratlve Hearlng =

} before the State Englneer May 16- 18 1994

. NRS 533.090.

3 Town of Eureka v. Offlce of the State Eng r of Nevada, 108'

Nev, 826 P.2d 948 (1991).

The State Englneerl"
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'Water haw ” The remedy is to requlre ‘the new owner to flle an

application- to change the p01nt of dlver51on of his. port1on of the
or1g1na1 water rlght < as -was requlred 1n State Englneer s. Rullngf'

JNoL 4114 dated May 18, 1994 ‘ A permlt 1ssued under such an
‘appllcatlon requlres the permlttee to prove benef1c1al use, in

which the quantlty of water used and the locatlen of that use are -

pec1fled - The . State Englneer concludes that this procedure 1s
approprlate to effectlvely manage the groundwater resource in areas
where prev1ously 1rrlgated lands are subd1V1ded or parceled 1nto:
domestlc lots

' . V. -
Wlthln the place of use of Permlt 18772 Cert1f1cate 6117

several 1nd1v1dual lots were created and sold w1th water rights;
to other partles These partles ‘now re51de on thelr lots and use

_*water ‘out of a well drllled on their respectlve lots _The lots are
-1dent1fled as QPN 19 071 07 (Mann) 19 071- 09 (Cortner), 19- 071f10
-(Goucher), 19 071 11 (Mc«Alllster) and 19— 071 14 (Johnson) . The

State Englneer concludes that the water right appurtenant to these
I{
propertles 1s\not forfelted The State Englneer further concludes

‘that. these partles w1th the exceptlon of Vernon and Thalla Mann,

who. have * already cemplled 'should file change appllcatlons and-
appropriate. ownershlp documents ‘to- reflect the proper d1vers1on

'po1nts and places of use occurrlng on those lots

_ VI.“" : ,
The record does not contaln clear and conv1nc1ng ev1dence of
the alleged non- use regardlng the. 1rr1gatlon of - the two, 40 acre
parcels 1dent1f1ed .as ‘APN 19- 071 -13 and the NW% SWE Sectlon 20

'T. 168" - R. 48E,., M. D ‘B, &M Therefore, the State Englneer concludes
, that the water rlghts appurtenant to these lands cannot be declared
-forfelted o ’

| . VII. , | |
The aerlal photographs show that a portlon of the Holtz

property (APN 19= 0?1 12) lylng in the N% Sectlon 19 and the N% '

Sectlon 20, T.168. : R 48E. , M.D. B.&M. is covered by mature trees
The State Englneer concludes that thls area .has beeh 1rr1gated

~during the alleged perlod of non-use. Another area within this
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portion of the Holtz property iskcovered by‘desert brush. ‘However;
therepie no evidence or testimony on the record regarding the
presence and age of the creosote bush or the extent of the deéert
brush area. Therefore,'the-state Engineer concludes that the water

‘ right appurtenant to thlS area cannot be declared forfeited.

VIII.
The triangular- shaped property located in the SE& Sectlon 19,

T.16S., R.48E., M.D.B.&M., a portion of the Holtz property (APN 19-

071-12), has not been irrigated for 7 to 20 years, as observed in

- 1994. Therefore, the. State Engineer concludes that the 200 acre

feet of water rignt to irrigate 40 acres of land within Lot 4 of
said Section-lg,_shonld be declared forfeitede' o |
. RULING .

That portlon of Permlt 18772 Certificate'6117 amounting to
200 acre feet annually, whlch 1s appurtenant to 40 acres in Lot 4,
Section 19, T. 168 i R 48E ‘is hereby declared forfeited on the
grounds that the land has not been 1rrlgated for a continuous
periocd of t1me exceedlng flve years " The remalnlng portion of
Perm1t,18772,]Qertlfrcateu6117, is not: declared forfeited.

'The‘owners ofjportloné of Permlt 18772, Certificate 6117,

, appurtenant to APN\19 071 09 19 071~-10, 19-071-11 and 19-071i-14

must flle approprlate ownershlp documents and appllcatlons to
change their respectlve portlons of Permit 18772, Certlflcate 6117,

within 120 days of the‘date of this rullng . The owners of APN 19-
071-07, Vernon and ?halrarﬂann, have already complled w1th this

ruling.

RMT/JCP/pm

Dated this oond . day of -

May ‘ , 1995+




