
,IN THE O?FICE OF THE STATE' ENGINEER 
OF THE STATE OF NEVADA 

IN THE MATTER OF THE POSSIBLE FORFEITURE OF ) 
WATER RIGHTS UNDER PERMIT 18772, CERTIFICATE) 
6117, FROM AN UNDERGROUND SOURCE, AMARGOSA ) 
DESERT GROUNDWATER BASIN (230), NYE COUNTY, ) 
NE~~. ') 

GENERAL' 

1. 

'RULING 

Application 18772 was filed by Sarah'Downey on April 29, 1960, 

to appropriate the underground waters of the Amargosa Desert 

Groundwater ,Basin,;Nye", County, Nevada. Permit 18772 was approved 
,~ , .' ;, '_1 • • ~' • 

on December"23, 1960,' foi3.5 cubic feet per second (cfs) for 

irrigation and dpme~tic use.~ Certificate 6117 under Permit 18772 
, '._1,'" ;" \ _ ' ' 

was issued on'",Janllary 4, 1967., ,for 3.01 cfs ofwate,r 'and not; to 

exceed 995acrefeet annually (AFA) for the irrigation of 199 acres , ' ' 

of land, located wi th'in ,por.tions of the NEt, and Lot 4 of Section 
1/ . ,- , , ,'.' -, -'. ",' . ,~' . 

19', and Et NWt,· and NWt 'swt of Section 20,' T. 16S., R .48E. , 

M. D,. B. &M. ThEq)chnt',df 'diversion is located within the swt NWt of 
said Sectio~ 20. 1 ,,'./' ,,' , 

II, 

On March 17,' ,c1993 ~.' Amargosa Resources, Incorporated 

( petitioner ) petitioned the' State Engineer to declare certain water 

rights forfeited. 2 :,pe·imit'i8772, Certificate 6117 is included in 
, , - , 

, the petition,. The' petitioner submitted records going back to 1985 

to show the non-use of water. The alleged period of non-use, for 

the purpose of this forfeiture proceeding, is 1985 through 1992. 

III. 

On May 16,17, and 18, 1994, the State Engineer conducted a 

"hearing to allow th~ petHioner. the opportunity to provide the 

foundation for the evidence filed in support of the petition. 3 

1 File No. 18772, official records in the office of the State 
Engineer. 

2 Exhibit NO'-s. 1 and 2, Public Administrative' Hearing before 
the State Engineer May 16-18, 1994. 

3 Exhibit No.7, Public Administrative Hearing before, the 
State Engineer May 16-18, 1994. 



• 
I .. 

I 
'I 
I, 
II 
:1 
II 

I:. 
" ii 
'I 

I' 
il 
I 
I 
I 
,I 

11 

I' 
II 
,I 
I 

Ii 
II 
" 

I , I , 

11 

I 

I 
•

1' 

" , il 
I 

I 

II 
" , ',I' 

Ii 
'i 
il 
I' 
II 

'I 
II 
I 
Ii 
Ii 
I' 

I! 

II 
II 

, II 

eli 
II 

, " 

II 
I 
I 

I 

Ruling 
Page 2 

On February 28, and March 1; 1995, a hearin'g was he~d to 

consider the possible forfeit,ure of Permit' 18772; Cert'iffcate" 

6117. 4 

IV. , 

At the 'hearing to consider, Permit 18772, Certificate, 6117, 

,administrative notice was taken of Exhibits 1.;.28 from the May , 

1994, hearing'~5 Admiiiistrati ve notice of the transcript from that 

hearing wasalsp taken. 6 ,', In.a,ddition, ad'ministrati ve notice of the, 

records in the office of the 1ltate Engineer w~staken.1 
'V. 

The place 'of', use of Certificate 6117 has been divided into 
, ", ',\:-, \' -,'" ," c' ,", ~ .. , - . 

,several differ,ent' parcels and sol'd:" to several diffe'rent owners. 
. . - . _:~',' ~ . ;', "" 'v '-' . 

Testimony and evidence w~re taken regarding each separate parcel of 

land.,' ' 
, .,;-, .,) 

. . 
FINDINGS OF FACT 

I.' 

At ,the he!lr'irig, ',on~of the water :right holders ,Mr. ' Johnson, 

moved' to',' strike, allte,stimony of _ Petitioner's witness, Robert 

Bement, relal:ed 't~. J;;~hibi'tNO;.' 18;~ Due to limitations placed on 

Exhibit:N~. 18· ,by the 'State Engineer ,9 Mr: Johnson felt that 
~ / ~. "'. ' . ' -. . 

Exhibit, No. 18':,was'"not'to ,,' be' us'~d at this hearing .8 Counsel' for, 
. '.\ 

the petitioner 'recogniz~,rth'e limitation placed on Exhibit 'NO. 18 
• J' - " I 

and stated that ExhfbitNo.,18 could be Used to jupport evidence 
, j 

',', . 

4 Exhibit" No., 29, Public Administrative, Hearing before the 
State Engineer February 28, 1995, and March1~ 1995. 

5 Transcript p. '12, Public Administrative Hearing before the 
StateEngin~er Febt~art ~~, 1995, and March~, 1995. 

,6 Trartscriptp.15, 'Public Administrative Hearing before, the 
StateEngineerF~bruary 28, 1995, and MarchI, 1995 .. 

1 Trans~riptP. 12,pUbiic Administrative Hearing before the 
State Engineer February 28, 1995, and MarChI, i995. 

, ,8 Transcriptp. 17S',PUblic Administrative H~aring 
'State Engineer February 28, 1995, and March 1, '1995. 

before' the 

9 Transcript pp. 244-245, Public Administrat,i ve Hear ing befote 
the State Engineer M'ay 16-18, 1994. 
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··r'- ,", . 
<' " :: \ '. -~"". . 

and testimonY of Mr. Bement .10- , The' State' Engineer finds ,that 
" -

Exhibit No. 18 was admitt~a into the record for the purpose of 

,showing that Mr. B~men't" used it to "ground truth" and, further 

interpret the large ~erialphotos, ~xhibit No's'. 19722. The State 

Engineer further finds 'that the, use of Exhibit No. 18 during the 

testimony of Mr. ,Bement- was in, accordance with the limitations 

placed on Exhibit No. 18. Therefore" :the motion to' strike is 

hereby denied._ 

II. 

'At, the hear ing, 'the Petitioner presented evidence 'and 

test~mony supportin~ his c~se in favor of the. forfeiture of Permit 

18772, Ce,rtificate ,6117. ,The State Engineer has taken annual, 

'pumpage 'invel1tories,in the Amargosa Desert Groundwater 

1983 for the purpose of overa,ll basin management. 

Basin since 
. , 

The annual 

groundwater pumpage 'inventory for the Amargosa Desert Groundwater 

Basin, for the years 198.5 through 1990, shows that no water was 

used for irrigation On any of .the 199, acres of land allowed under 

Permit 18772, Cert'ificate, H1? The ,inventories for 1991 and 1992 

show .t~at 20 aCres uf laqd were iriigated. In 1993, the inventory 

shows that. 10 ~creswer.e irrigated. II These' differences on' the 

inventorie-s a~e calised. by differences in philosophy among those 

individuals perform~ng the inventory and not any difference in 

irrig,ation practice' over the years. 

Mr. Coache; :an employee of the Division of ,Water Resources, . ' ., 

performed,the anl1uai water use inventories fo~ the Amarg~Sa Desert 

Groundwater- Basin for the yea'rs 1985 through' 1989. ,Mr, Co ache 

't~stified .that. heclid' not obs~rve any large scale irrigation of a 

c~op under Permit 18772 , Certificate 611 7 , during any of those 

years. 12 Mr., coaChe. also testified ,that he· obser~ed some water use 

around several homes, 'loc'ated within the place of use of Permit 

10 Transcript,'pp.- 178-179, 
before the State Engineer tebruary 

Public Administrative, Hearing 
28,1995, and March 1, 1995. 

II Exhibit NO, 10, Public Administrative Hearing befOre the 
State Engineer May 16-18, 1994. 

the 

. - - i" , 
'. .., , _ ~ ":r , 

12 Transcript 'pp'. 18,..3,3', Public Administrative 
State Engineer Feb,r~ary 28, 1995, and MarC:h.l': 

", "-. '{ "~-,." 

Hearing before 
1995. 



• 
Ruling 
Page 4 

18772, Certificate 6117. This use consisted of water service to 

the homes, watering an orchard, gardens, lawns, and windbreak 

trees. Mr. Coache did not attempt to quantify t,his water use, but 

classified all of it as domestic use. 13 

Mr. Jason King,' of the Division of Water Resources, who did 

the groundwater pumpag,e inventory ,in 1991 through 1993 confirmed 

:, Mr. Co ache 's testimony and attemp,ted to be more specific regarding 
I' 
:f the heretofore classified dOl1)estic, use. 11 In the 1991 inventory, 

I: Mr .. King not,ed tha't approximately 20 acres of land, located' in the 
ii 

:i 
,i 

NWt swt Section 20',T.16S., R.48E., M.D.B.&M., was watered at a 

rate of about one acre foot per acre. The water was used for fruit 

trees, lawn and domestic .15 In the 1992 inventory, the same 20 

acres are shown to be in a different 40 acre subdivision 'of land, 

namely, the SEt NEt Section 19, T.16S., RA8E., M.D.B.&M'.16 In the 

1993 inventory, Mr,. King refined his estimate down to 10 acres of 
, <J ~ ""' ' 

huit trees', lawn artdmul t'i .. pledomestic use locatE!d in the SEi NEt 

.Ii of said Section 19.Jl;~r, Coathe felt that the water use could be 
, 1. ._ ,1~" -

classified as domestic ·use; while Mr. King attempted to quantify 

• 

I' 
I' 

i! ,I 
j! 
,I 

J, 

'i , 
" " 

,the water uS,e, as irrigation of 20 acres (and later 10 acres). 

13 Transcript pP."'1.8::-20, Public Administrative Hearing before 
the State'Engineer February 28, 1995; and March 1, 1995. 

,) " 

14 Transcript 'pp, 6h,,70,' Piibiic Administrative Hearing before 
the State Engineer February 28, 1995, and March 1, 1995. 

15 Exhibit No. ,10'-G, 'P'ublic Administrative, Hearing before the 
State Engineer May t(,.,18,c1994. The legal description of the' 
location of the 20 acres of fruit trees, lawn, and domestic use is 
in error. This cart be verified by examining the Assessor's Parcel 
Map (Exhibit No. 33). The lots on which several individuals live 
are located in the SEt NEt Section 19, T.16S .• R.48E., ,M.D.B.&M. 
There are not individual lots within. the legal description shown in 
the 1991 inventory; and therefore, no "fruit trees,. lawns and 
domestic" use could have occurred in this area. This problem was 
corrected on the 1992 and 1993 inventories. 

16 Exhibit No. 10-H, Public Administrative Hearing before. the 
State Engineer May 16-18, 1994. 

11 Exhibit No. 10:-1 ; Public Administrative , Hearing before the 
State EnginE!erMay 16-18, 1994. 
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.'. 

For the purpose of quantifying water use within the Amargosa 

Desert Groundwater Basinarido;'erall wat~r resource management'of 
. '- .' .' , 

the basin, the difference between the way Mr. ~6ache and Mr. King 

performed the inventory'.' is not .. ' signif :lcant·. . However , when a 

possible forfeiture of awater right is being 'co~sidered, then the 

method of classifying the water use becomes important. It is clear 

that' some' water was used wi thin .portions, of the place of use of 

Permit 18772; .Certificate 6117. Tn .examining 'Uie evidence and 

testimony, to determine in which portions water. was used, . the State 

Engineer will :interpret the' word" irrigation"insuch a manner that· 

includes but is not 'limited to the. watering of gardens, lawns, 

windbreak tiee~.~ '. ngf trees, and .,fruit trees ',whether grown for 

profit, or not . The St~'te Engineer finds that irrigation o~ 
portions of the '.plate,of use of, Permit 18772, Certificate 6117, 

': . '- ':: . '. " . /) 
occurred, during .the alleged' peribdof non-use. ' 

'. '. t •• . ,_ , 

ReferrinO to Permit 17657, Certificate 6978,·the place of use 

had been'subdividfd ,tnto indi.vidual lots. / The " ,'.. .,. 

purchased that 'p(;ition' or' Permit 17657', 

buyers of the lbts 

Certificate 6978,. 
", \'.' .. ~ t, ,~\, '-. { .' 

appurtenant' to. ·';thei'r 'lots .. 'In many ,cases, the' new owners 'llsed 
• _ \-.- '. \ <, ''- ~,: '; " t,t " 

water ·from the.ir domestic wells, and not from the certificated 

"point Of di ver~i'ori .:.: ';,The .quantity of the water used and' the 

specific locationv~1l1d nUinbe~ of acres irrigated: are unknown. " The 

State Engineer rul~d.that'the'ie was not a forfeitui-e of w~ter 
rights .18 In order \t~r~solve 'this . situation, the State: Engineer 

ruled. that, the. owners of the. individual lots must. file ch~nge 
applica.tions and appropriate ownership documents, in order to 

correct the point of diversion to the individ1,lal domestic wells and 

to correct ·the place of use to the individual parcels. 

applica~ions'are approved, then the. new owners' will be required to 

file proof of' beneficial use and show where. the. water. is used. and 

how much water is used' on their individual lots. This process is 

useful where wa·terrightedland has been subdivided and water was 

used on the new lo~s but the specific location of that use and the 

quantity of water used are ,unknown. 

18. State Engineer;s Ruling No. 4114, May 18, 1994, official' 
records in the office of the State Engineer. 
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Iri the fellewing ,sectiens ef this ruling, each let within the 

place ef uSe ef Permit 18772, Certifitata 6117,will be analyzed to. 

determine if water was used en that let and if the circumstances ef 

State Engineer's Ruling No.. 4114 apply. 

III. 

The individual let identified by APN 19~071-07 is held in the 

names ef Vernen L. and Thalia M. Mann. 19 Appreximately six acres 

ef the ten acre let is cevered by 300 mature peach trees. In 

additien, there are win.dbreak trees and a lawn area that is 'used as 

a pasture. 20 The State Engineer finds that water was used fer 

irrigatien en the Mann preperty during the alleged peried ef nen-

use. 
, , : 

There appear,ed:te ,be some,cen'tusien regarding the quantity ef 

water ewned by the Mann's,. 21 Hewever, acemplete chain ef title 

has been submitted' tc,; the' state Eng'ineer, in which the Mann ',s 
, -. '. '. ' , 

demenstrate cl~'ar: title to. a p~l:ti9i10f Permit 18772, certificate 

6117, in the ameunt, eC 50 acre feet' ef water ,cevering their ten 

acres. 22 The assig'pme!1t,' e'f, ,ewnership '~ef 50 acre feet has ,been 

accemplished. Th~, State eEng,ineer finds that 50 acre feet' ef water 

right, a portiet/;f per~it 18772,'ce~tificate 6i17, are held in the 

name ef Mr. and, Mrs. ,Mann. 

APplicatien 60150, has been filed by Mr. ,and Mrs. Mann to. 

change the peint efdiversien ef their pert ion (50 acre feet) ef 

Permi t 18772, Certificate 6117. 23 Applicatien' 60150 was pretested 

by AmargesaRes,eur'ces, Incerperated and became ready-fer-actien en 

19 Exhibit No.' s. 33 and 38, Public Administrative Hearing 
before the State Engineer February 28i 1995, and March 1, 1995. 

,20 Transcript pp. 226-227 and Exhibit, No.. 37, Public' 
Administrative Hearing befere the State Engineer February 28, 1995, 
and March 1, 1995, 

21 Exhibit No.. 39, Public Administrative Hearing befere the 
State Engineer February 28, 1995, and March 1, 1995 . 

22 File No.. 18772, efficial recerds in the effice ef the State 
Engineer. 

23 File No.. 60150, efficial recerds in the effice ef the State 
Engineer. 
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::;:.,"- - < • ~~ " ' :~ 

December 18, 1994 .'~, TheState'Engineer finds that the conditions of 

Ruling No. 4114 apply to the Mann property (APN 19-071-07) and that 

the Manns have alre,ady complied with the, requirements to file a 

change application and appropriate ownership ,documents. 

IV. 

The individual lot identified by APN 19-071~09 is held in the 
,na'mes of Sanford S. and Dorothea L. Cortner. 24 Forty to fifty 

'pistachio'trees existed on the eastern part of this five acre lot 

when the Cortners moved onto the property in 1992. 25 Prior to the 

planting of the pistachio trees around 1989 or 1990, the entire 

five acres was planted in alfalfa and irrigated by Mr. Holtz from 

the certificated well. 26 The area is clear of any sage brush or 

creosote bush,.27 The State Engineer finds that' the Cortner 

property was irrigated during the alleged period of non-use. 

The ownership of a portion of Permit 18772, Certificate 6117, 

in the' amount of 25 acre feet has been assigned to Sanford S. and 

Dorothea L. cortner. 22 If the Cortners wish to use their well to 

Jrrigate their property, then the State Engineer finds that the 

conditions of Ruling No. 4114 apply to the Cortner property (APN 

1~-071-09),in that a change application must be filed to correct 

the point of diversion and place of use. 

V. 

Mrs. Jennifer Mc Allister pUI.'chased the 10 acre lot identified 
by APN 19-071-11 and a portion of Permit 18772', Certificate 6117, 

in 1991. 28 The Mc Allisters moved onto the propettYin 1994, which 

24 Exhibit No. 36, Public Administrative Hearing before the 
State Engineer February 28, 1995, and March 1, 1995, ' 

25 Transcript pp, 204-205 and Exhibit No. 35, Public 
Administrative Hearing before the State Engineer February 28, 1995, 
and March 1, 1995. 

26 Transcript pp. 214-215, Public Administrative Hearing before 
the State Engineer February 28, 1995, and March 1" 1995. 

27 Exhibit No's. 18, 21 and 22, Public Administrative Hearing 
before the State Engineer May 16-18, 1994. 

28 Exhibit No. 3,4, Public Administrative Hearing before the 
State Engineer February 28, 1995, and March 1, 1995, 
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was .after the forfeiture proce8s beg;n. H Evidence and testimony 

indicate· that water was continuously used on ·this .property, from 

the cer.tificat.ed. well bY.Mr: Holtz,for the irrigation of' the 

windbreak t~eei, pl~ntedar6und i9~O.3~ The State Engineer finds 

. that the irrigation of wiildbniak tre~s oc.curred on this property. 

dur ing the .. a:ilege·d period of ,hon~use. .. Because the. Mc Allisters 

'presently occupy the property andu8e water from the:i.r domestic 

well, the State Engineer ,further finds that appropriate ownership 

documents anda.change application should be filed,. 

VI. 
.The aElrial.photos of the ten acre lot identified by APN 19-

0"71-10 shows a home and' some windbreak trees on the tot.31 A 

portion 6f the lo( appears to be cleared of 'sage brush and no 

creo~ote bush is. growing on this cleared portion. 31. The State 

Engineer finds that- the petitioner failed to show by clear and 

convincing evidence'that the statutory period of non-use occurred 

on APNI9-0;I~ib.';·".'\ 
The rec~rds., inth~,Nye'County Assessor's Office indicate that 

APN 19-071il0, 'is6wlled bY"Alle~ and Paula, .Goucher.. 32 The State 

Engineer, fihds' that,·the "owners of 'this property' should. file the 

. .chain of· title from the current owner of record, Charles E. and 
\ _;, " ,: ":{' J _. _ -. • '.' 

Helen M, Holtz~and:a change·application to correct the point of 

. diversion, ,-if th~so·liice .. ,of"'thewater use is not the. certificated 
,I, ' . . 

well. 

VII.' 

. Fred and Shalina "Johhson . testified. that approximately. 600 

windbreak trees were. irrig~ted on their' proJ;lerty, identified by APN 
. ~ 

29 Transcrip~ p.t92 and. Exhibit No. 33,. Public Administrative 
Hearing before· the State Engineer February 28, 1995, and March 1, 
1995. 

30 TranscriPt pp. 196, 342-343, Public Adminislrative Hearing 
before the State 'Engineer' February 28, 1995, and March 1, 1995. 

31 Exhibit No's. '18, 21, and 22, Public Administrative Hearing 
before the State Engiheer·May.16-18, 1994. 

32 Communication with ,the Nye County Assessor's Office. 
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19-071-14. 33 The wiridbreaks are visible on the aer ial 

photographs. 34 In addition, ,water was used in the commercial 

raising of their horses and for domestic use. 35 At times water is 

supplied by the certificated well to the windbreak trees,' and 

another well drilled in 1990 on the Johnson property, presently 

supplies some of the water for'the trees and all the water that is 

used for the horses and the domestic use. 36 

The State Engineer finds that, the conditions of State 

Engineer's Ruling No. 4114 apply to the Johnson property and ,that 

ownership documents and a change application should be filed to 

correct the point of diversion and place of use. 

The, maximum amo~nt of water used on the Johnson property in 
" ,.,' ,;' !. . 

anyone yeardU:ringthe ,alleged period of forfeiture is 8.14 acre .. ' , . .' . 
feet in 1990. 35 Portions of. the Johnson property appear to have 

creosote bush ,and, sagebrush; 31 but the extent, of this acreage and 

its locatiollwithin APN 19-071-14,,', were not documented on the 

record." 'l'heState Engineer finds that the petitioner failed to 
show by clear 'iindconvi1'J.cing' evidence t'hat the statutory period of 

non-use occuriedon,APN 1?TQJl-14. 
" . '-" ' " ',! 

13 Transcript pp. 273, 283-284, Public Administrative Hearing 
before the State Engineer February 28, 1995, and March 1, 1995. 

34 Exhibit No's. 18 and 21, Public Administrative Hearing 
before the State Epgineer February 28, 1995, and,March 1, 1995, 

35 Transcript, pp. 283-284 and Exhibit No. 43, Public 
Administrative Hearing before the State Engineer February 28, 1995, 
and March 1, 1995. 

36 Transcript pp. 273-274, Public Administrative Hearing before 
the State Engineer February 28, 1995, and March 1, 1995. 

31 Exhibit No's.' 19-22, 44, Public Administrative Hearing 
before the State Engineer February 28, 1995, and ,March 1, 1995. 
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VIII . 

The 40 acr,e parcel, identified as APN 19..,.071-13, is owned by 

Dennis ,Engh. 38 About one-half of this parcel appears to have been 

cleared in 199039 and 1993. 10 Photographs of this parcel 

submitted by the petitioner show a field, cleared of any sagebrush 

~ and creosot •. ~l, A portion of this parcel appears to have a crop 

;: 'of hay growing in t'he ,Spring of 1993. 42 ' ~he State Engineer finds 
,I 

il 
I 

Ii 
Ii 
I I, 

" 

that the petitioner has failed to show by clear and convincing 

evidence that the statutory period of non-use has occurred on APN 

19-071-13. 

IX. 
Six individual parcels of land have been reviewed in this 

ruling. The ,,'reln'll.ining property wi thin the place of use of Permit 
<' . 1 

18772, Certificate "!)117 , consists, of approximately 110 acres, 

identified as APN'lg-C:l7.1:"12, and is held by Mr. Holtz .13 The 

parcel is l~cated'wittiin portiol)sof Sections 19 and 29; T.16S., 
, ',' \1" "," 

R. 48E., M. D. B,. &M . ' ' , 

That portion 6f, Mr', Holtz' property, lying north of the east-, " 
t' ' -'; .'" ' \ ~. 

west centerline of 'said Sections 19 and 20, has two different areas 

of vegetation. '';TJ:!.e .,fi'r:;;tarea appears to be covered by green 
'/, \. 

38 Transcr'i'pt p. 292" Public Administrative Hearing before the 
State Engineer Februar'y 28,1995, and March 1, 1995. 

39 Exhibit No. ,21, 'Public Administrative Hearing before the 
State Engineer February 28; 1995, and March 1, 1995. 

10 Exhibit 22; Public Administrative Hearing before the State 
Engineer February 28,1995, and March 1, 1995. 

,II Exhibit No. 17, File No. 18772, Photograph No's. 2 and 3, 
Public Administrative Hearing before the State Engineer February 
28, 1995, and March 1, 1995. ' 

• 

','i II 
I 
Ii 

12 Exhibit No ; 17 , File No. 18772, Photograph 'No.1, Public 
Administrative Hearing before the State 'Engineer February 28, 1995, 
and March 1, 1995. 

43 Mr. Holtz has entered into contracts of sale for three lots 
in the south end of the property. These lots are not recorded. 

" 

'] 44 Exhibit No. 33, Public Administrative Hearing before the , 
j State Engineer February 28, 1995, and March 1, 1995. 
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./ 

,t_, 

,vegetation, c()~sisting m~inly.oftrees. 45 Based on the, aerial 

photographs ~nd,t~sti~onY"oci)lhe' record, the State Engineer finds 

'that this portioIi ofr theijoltz property situated north ~f the east- .. 

west centerline, wcls,ir.rigated during the alleged period of non­

use. The second area is:'covered'by sage brush and is' iocated g'outh 

'of the Johnson prop~r~y. Because there is no evidence or testimony 

, regarding the size Of the area ,covered 'by the desert brush "the 

presence or' absehc.,ol creosote, or ,the age of 'any creosote bush, 

the State Engineer finds that the 'petitioner' has' failed to show by 

clear and convincingevicience that the statutory period' of non-use 

of water, occu~red' on t.his 'area. 

The remainderofthe·Holtz property lies south of the east~ 

west centerline of saidf!~ctions 19 and 20. 41 ' The, 40 acres lying 

in the NWt swt Section 20; T.16S., R.48E., M.I>.B.&M. ,consisted of 

bare land, cleared of the desert brush, in 1990, ·1993, and 19i4. 16 

In 1994, after.,thepetition for forfeiture was filed the land was 

irrigated. H There is "no testimony or evidence., on the record, 

related to ,the presence of the 'creosote bush 'and the. age of the 

bush on. this property.' The State Engineer . finds' that. the . , 

petitioner has failed to show by clear and con'vincing evidence that 

the statutor.y: periOd of non':'use of water occurred ,on this 40 acres • 

. ,The finalportiorl of the Holtz property is a ,triang'ular":'shaped 

piece, adjacentt6 the California State Line,identified as Lot 4" 

'of Section 19,T . .16S.i,R.48E., M.D.B.&M., on· Certificate 6117. 18 

Creospte bush, aged' seven to twenty years old, is, growing 'o,nthis , 

15 Exhibit No\s. 18, 21, 47, Public Ad~inistrative Hearing 
before the State Engineer February 28,19i5;and March 1, 1995. 

46 Exhibit No's; 18 ;21, 22, Public, Administrative Hearing 
before the .State Engineer' February 28, 1995" and ,March 1, 1995. 

47 Transcript p. '304 'and Exhibit No':s',: 44 and 46,Public' 
Administrative Hearing before the State EnginEler February 28, 1995, 
and March 1, 1995.; 

'18 E'xhibitN~~, 30, Public Administrative Hearing, before, the' 
State Engineet, Februar,Y 28,,1995, and March 1,1995. 

. . ',,' ::,.>. -, ~;-".:-> -",.-~-
. (:~ , ~ . _.' ':".-
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property. 49,50. There is no evidence or testimony of any .water use 

during the alfeged period of forfeiture .... The State .Eng:Lneer finds 

by clear and. conv:Lncing evidence that the '40 acres located in Lot 

4 of said Section 19, have'noi'beeni;rigated for a period of time, 
,!. < ~ , " ' " " -., ' • 

ranging from seven to twenty years, as observed in 1994. 

CONCLUSIONS· 

I. 

'The State Engi~eet ha~ jurisdictioti in.·this matter. 51 

II. 

Failure for'aperiod of five consecutive years on the part of 

a water right holder,to use beneficially all,or an~ part of the 

underground water for' the purpose for which the right.is acquired, 

works a forfeiture of the water right, to the extent of the non­
use. 51 

III. 

Because the law disfavors· a forfeiture" there must .be clear 

and convincing'evi~?nc~of',tlw statutory period of non-use, for the 

State' Engineerto.declare . a' forfeiture. 52 The State,' Engineer· 

concludes that.in.deSi'a:iihga partial forfeiture of art irrigation 
, . , " " ~\:' ~::- :4 , . . '. . ::_" . 

water right i the" acreage of land \letermirted to. have undergone the. 

statutory ~e~i-;;d of.~on:.c~se, the location of that land within. the 

place of use, rand:"tl1e,ql,lantity o'f, water forfeited must be 
, '~} . " ,'>' -: ":,t 

specifie·d. .' 
• ';' ,\,' .:' 'J' !., ' 

.II . T, , ~';. _. 
\, ~ '-. f· " 

" ; 

. .IV. 

Water rig!J.t.ed lands' that are .subdivided or parceled into 

domestic lots'> pr;esent a' ,unique situation'. . " ," , " . . often a new o:-;-ner 

irrigates some part of his' pa~cel from his domestic weli ,not from 

the certificated p<:i'l.nt 6t' diversion. This :Lsa violation of Nevada' 
:.~ '>. • 

. 49 Transcript pp. 146.,.150, 167, Public Administrative Hearing 
before the State Engineer February 28,1995, and March 1, 199~: 

50 Exhibit' No's. 19, 21 22, Public Administrative Hearing 
before the State Engineer May 16-18,1994 .. 

51 NRS 533.090 . 

. 52 Town of Eureka v. Office of the State Eng'r of Nevada, 108 
Nev, ~26 P.2d948 (1991). 
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Water Law . The remedy is to require . the new owner toJile an 

application'to change the point of diversion of his portion of the 

original" water right, as was requir'ed in State Engineer I s Ruling· 

No. 4114,dated May 18 v 1994., A permit issued 'under such an 

application requires the permittee to prove beneficial use" in 

which, the quantity of 'water used and the" loca~ion of that use are 

specified. The, st'ate,' Engineer concludes that this procedure is . " . ~ . 

appropriate to effe~tiv~lymanage the groundwater resource in areas 
. - - ..' 

where p~eviou~lY iJ;rigated, lands are subdivided or parceled into 

domestic:lot~ . 

V. 

'W;i.thin, the place of use of Permit 18772, ,Certificate, 6117, 

several individual l~tswere created and sold, with water rights; 
:"; ., , ' " .• ' " ~.". ,,' ',", _ : I '1, . , _, 

to other parties:;'The'separties 'now reside on their lots and use 

'water out of a well drilled on their respective lots . The lots are 

identif fed as 'AP~i9.:ci71~~7( M~nn}, 19,~071~09 (Cortner) ,19~071-10 
(Goucher), 19-071-11: (Mc; Allister.): and 19-071-14 (Johnson). 'The 

State Engine~i c~nClUdes.\~~t the water right appurtenant to these 

propertds is ;notfOrieited~; 'The St'ate: Engineer further conclud~s 
that these p,arties "wi th ',the exception of Vernon and Thalia Mann, 

\ . ',. '. ~ '~)" " -;. '. , - ','." ' ' ", - -, 

who have '.already' 'coinp'lied, should file change ,applications. and 

appropriate owrie:r.ship, documents ':to' reflect the proper diversion 

points and pI~c:es 'Of hseoccurr.ing on those lots • 
• " - ,. 'co _ • ' ' , 

,VI. 
The record doe's not. c'oU'tain clear 'and convincing evidence of 

the alleged non-use ~eg~'rding the, irrigation of the two, 4,0 acre 

parcels "identifi~d asAPN 19-071-13 and the NWt swt Section,20" 

T .16S'., R. 48E., M;'ILB .&M, Therefore, the State Engineer concludes 

that the water rights appurtenant to these lands cannot be declared 

forfeited', 

VIr. 

The ,aerial photographs show that a portion of', the Holtz 

property (APN 19~071~12) lying in the Ni Section 19 and the Nt 

Section 20, T.16S:, R.48E., M.D.B.&M., is covered by mature trees. 

The State Engirie'er concludes that this area ,has beeh irrigated 

'dur ing the, alleged per iod of non-use. Another area within this 
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portion of the Holtz property is covered by desert brush. However, 

there is no evidence or testimony on the record regarding the 

presence and age of the creosote b~sh or the extent of the de~ert 

brush area. Ther'efore ,the state Engineer concludes that the water 

right appurtenant to this area cannot be declared forfeited. 

, VIII. 
" II 
" The. 'triangular-shaped property located in. the SEl- Section 19, 

T.16S., R.48E., M.D.B.&M., 'a· portion of the Holtz property (APN 19-

07i-12), has not been irrigated for 7 to 20 years, as observed in 

il 1994. Therefore~ the State Engineer concludes that the 200 acre 

" 
I feet of water right to irrigate 40 acres of land within Lot 4 of 

, said Section 19, should be declared forfeited. 

, 
Ii 
~ I 
Ii 

" 

I, 

" 'I I, 
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RULING 
That portiop,of Permit· 18772 ,Certif icate 6117, amounting to 

200 acre feet' annuall'y,,' which' is' appurtenant to 40 acres in Lot 4,. 
, ' 

Section 

grounds 

19, T.16S." R.48E." 'is hereby declared forfeited on the 
. ,'- - ','c'., -,\ .:. / 

th~t t~w land has not been irrigated for a continuous 

period of til)leeXCeedlngfive y~ars. The remaining portion of 

Permit 18772;Certificat~'6117, is not declared forfeited. 

The 'owne~~ of po~ti~n~ of Permit 18772, Certificate 6117, 

appurtenant to~ APrI' 1'9-:071::-09,19':'071-10, 19-071-11 and 19-071-14 

must file '.' appropriate ownership documents and applications to 

change their re~pective p'ortions. of Permit 18772, Certif icate 6117, , , ' . 

within 120 days of the date of this ruling. The owners of APN 19-

071-07, Vernon and Thali.~ Mann, have this 

ruling. 

RMT/JCP/pm 

Dated this 22nd day of 

.,.-__ !.:lMa"'y,y ____ -,- ,19 9 5 : 


