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IN THE MATTER OF APPLICATION 25765 ). 
FILED TO APPROPRIATE THE WATERS OF ) 
LAKE TAHOE FOR MUNICIPAL PURPOSES ) 
IN WASHOE COUNTY, NEVADA;, ) 

GENERAL 

" 

I 
I 
I '. 
I 
, 

RULING' , 
I 

Application 257651 was'file:d:'bY',the<InCline ,Villlage .. General 
" . Improvement Distr ict On August ,I? , '1970, ,to appi::6p~ iate '10.0. 

c.f.s. of water from Lake Tahoe for municipal purpqses.The 
point of diversion is descfibed a~ being in LotI textendedSouth 
in the NWl/4 SWl/4)' Section.,16"T.16N.~ R.l!lE., M.D.,B.&M.The 
place of use iSC;lescribed as' all' of Sec'tions ,1, 2, 13, 9,'10,. 11, 
13, 14, 15, 16, 17, 21, 22, 23 and 24; Sl/2 Section 8; Wl/2, Wl/2 
El/2 Section 12; El/2 Section 18~'T;16N., R;18E., ~;D;B.&M. The 
per ied of use is from Januarylstto Dedember 31st bf.each 
year. The application further indicates an annu'al :duty 

Ii I, 
" 

limitation of 7250 acre-feet.' , 
. , . , '. I" 

Application 25765~as timely pro'testedl on September 21, 
1970, 'by the United States of America on the fOlloJ1ing grounds: 

"The proposed appropriation will.re~ultin I' 
injury to the United States as follows: B~ 
reducing the quantity of water stored in Lake 
Tahoe" thus impairing the water supply ,and Yrield 
of Lake Tahoe to ,the United States and wate,r 
user s obtaining. their supplies under rights' 
held,'by the United States. ,: I 

. • . I 

The United States.ciaims a right to the use: of 
water from Lake Tahoe, which right is based. 
upon: Notice posted on May 21, 1903; Uni te1d . 
States appropriative rights to the storage lin 
the use of Lake Tahoe waters confirmed by i . 
Decree of June 4, 1915, in the District Cou'rt 
of the United States, Northern District of I' . 
California, Second Division, in the case of The 
United States of Amer ica v. The Truckee Riv'e-r
General Electric Company; and Truckee River: 
Decree entered September 8, 1944, in the I 
District Court of the United States in and ~or 
the District of Nevada. in the case OfUnite~ 
States of America v. Orr Water Ditch CompanY, 
et al.. .... . .". . . . I 
The extent of' present and past use of ,water, by 
the united States from Lake Tahoe is as I. 

________ ~:~~:::~ __ ~~~:~::~~:'~_ quanti ties are made I . 
1 Public record ih the office of the State Engineerf' 

' ' " 
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I 

available by releases from Lake Tahoe for 
downstream diversion from the Truckee River and 
beneficial use by beneficiaries of the Truckee 
Storage, Newlands and Washoe Projects. 

I 
I 

The united States' diversion point is loca~ed 
within the NWI/4 of NEI/4 of Section 7, T.15N., 
R.17E., M.D.B.&M. 

i 
WHEREFORE the United States prays that any' 
permit issued on Application 25765 be I 

conditioned as follows: 'Permittee is her~by 
put on notice that because this permit is : 
junior in priority to all other water rights in 
the Lake Tahoe and Truckee River Basins, ! 
including those of the Pyramid Lake Paiute. 1 

Tribe of Indians, existing as of August l7~ 
1970 (the date of filing of Application 257.65), 
the water available might be less than the :full 
amount stated herein if the allocation of ~ater 
of the Tahoe Basin of Nevada under California-

I Nevada Compact or under a decree of a court of 
competent jurisdiction is inadequate to sa~isfy 
all rights of senior pr ior i ty in Nevada'." : 

Application 25765 was timely protested 1 cin Ociober 7, 1970, 
by the Pyramid Lake Paiute Tribe on the following grounds: 

I 
I 
I 

"PROTEST TO APPLICATION 25765 AND TO ANY OTHER APPLICATION 
TO APPROPRIATE WATER IN THE TRUCKEE RIVER '.BASIN 

Dear Mr. Westergard: 

Reference is hereby made to the above I 
application and to any other application to 
appropriate.water within the Truckee River 
Basin •. This letter will serve as a formal, 
protest by the Pyramid Lake Paiute Tribe for 
all such applications upon the following 
grounds: . 

1. There is no unappropriated water 
remaining in the Truckee River Basin, 
rather the water in the Truckee River 
Basin has been over appropriated ~ursuant 
to the Winters Doctrine granting India:n 
tribes sufficient water to maintain a 
viable economy of their Indian 
reservations from appurtenant waters, in 
this case the Truckee River, and the 
Pyramid Lake.Paiute Tribe located at t,he 
Pyramid Lake Paiute Indian Reservation at , 

the end of the Truckee River. Winters v. 
United States, 207 U.S. 564 (1908). ' 
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Further, you will note that pursuant ~o 
the various decrees that have purport~dly 
appropriated water from the ,Truckee Ri1ver 
Basin includingLa~eTah6e that there ihas' 
been appropriated more ,than 'twice'as much 
water as the water shed develops. See 
United States, v. 9rr' Water Ditch Co'; ,'NO. 
83 (D. Nevada: 1944) and other related : 
decrees. :-

I 
, • I 

2. ,The p:-otestant," the Pyr~rn~d Lake, i 
Palute Trlbe, would,suffer lnJury 'from the 
approval of the above'application sinc:e 
every drop of water taken out of the : 
Truckee watershed upstream from the I 

Tr ibe' s Reservation causes a correspon'ding 
drop i'n the Tribe's lake which renders' it 
unstable and too salty for development! to 
provide the, ,Tr ibe with the proper econ'omy 
to which it is entitled. I 

! 
3. The basis of the Pyramid Lake Paiu:te 
Tribe's water rights is the Winters, ' 
Doctrine as articulated by the Uni ted I 
States Supreme Court is the case of I 
Winters v.United States, 207 U.S. 5641 
(1908); and other methods of making a : 
viable economy by Indians, such as fishing 
which would be applicable to the pyramlid 
Lake ~ribe. Alaska Pacific Fiseri~s v~ 
United States, 248 U.S. 78 (1918). ! 

4. From time immemorial and before the 
whiteman came to this country the Pyramid 
Lake Paiute Tribe used all of the waters 
developed in the Truckee River watersh~d 
including Lake Tahoe to provide a fishery 
to feed all the Indians of northern Ne~ada 
and California. Since the coming of the 
whiteman in the late 19th century wate~s 
developed in the Truckee River watershbd 
have been illegally diverted away from: the 
Tribe despite the Winters Doctrine; and 
this unlawful diversion has resulted lOss 
in the economy of the Pyramid Lake Tribe, 
namely, the said fishery. However, itlhas 
been, demonstrated within the past year!, ' 
that the fishery can be revived if the: 
Indians are allowed to have at least ' 
350,000 ac~e feet to 375,000 acre feetiof 
water per year from the Truckee River : 
watershed to maintain their lake. ' 
Further, their fishery economy could be 
supplemented by a recreation economy WfiCh 

! 



• 

• 

• 

, 
I' 
Ii 
I' 
'I 
II , , 
,I , 

il 
II' 
I ,I ., 

" 

I 

'I , 
'I 

" 

" 

'1 

Ii 
" 

Ruling 
Page 4 

I , 
the, United States Government, Departm~nt 
of Interior, Bureau of Outdoor Recreatfion, 
says has, the highes~ ,recreation poten~ial 

"pf any lake in Northern Nevada and I. 
California •. 1969, Report of the Bureau, of 
OU tdoor Recreation, page, 14. , : 

" ! 
As stated above this protest can be ,consideired 
a formal protest to all applicationsfoJ;" wd,ter 
appropriations in the Truckee River watersh~d 
presented to your office." l' 

FINDINGS OF FACT 

I. 

EXISTING WATER RIGHTS HELD BY THE APPLIC~NT ' 
" 

. . : " .,: . . 

, Incline Village General Improvement' Distr ict, l~ereinafter. 
refer,red as IVGID, holds the following water rights: for , 
municipal arid quasi-municipal use within the place bf use set ' 
forth under "each right. i ' , 

, I 

TOTAL DUTY PER YEAR 
PERMIT NO. SOURCE " ACRE-FEET MILLION GALLONS, 

I 
19393* Underground 3.36 1.095 

40509* 'Mill Creek 27.50 8.961 

40510* Lake Tahoe 390.60 127.100 
, , 

40512* Lake Tahoe 1250.00 I 407.314 

40514*, " , 'Incline 'Creek 1447.94 471.813 

40,515*' See 40512 , 

43042.* 0.50 
I 

0.163 I Lake Tahoe' 

;' ;- 3119.36 i 1016.446 
r;" 

TOTAL , 
I 

**42945* Lake Tahoe, .7.84 t 2.555 

** 

GRAND TOTAL 3127.20 
I 
: 1019.001 ' 
, ' 

I 
I 

Owned by North Lake Property Owner Association but served 
through Incline Village General Improvement 'Distt ict , 
facilities. lwater to be used on specific lots ih North Lake 
Subdivision. 'I 



• 

• 

• 

Ruling 
Page 5 



'. 

• 

• 

I! 

, 
.1 

" , . 

Ruling 
Page 6 

. '. '.' 

\ . 
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. '" ,-. 
~ -

. -.-.' 
: .," . 

I 
,the" appHcaU;'n is tiledt.o ~hable£he othe!r ' 

'. state to 'utilize water',allocated to'su.ch, other 
state.~h~sprovis~on ~hall neitherr7qui¥ 
nor proh~b~ t the(]n~,ted States'of,Amer ~ca f:rom 
complying with provisiqns' of stat.e law reladng 
to theappropriatiori'oLwater 'allocated to ;iUie " 

,state'sby this c0Il!P act: •. " , "',".'" "" .. ':', I.,.' 
wate~' us~'inve~tor ies2~o~p~led . bithe s~a~~: ~~g ineer' 5 

'I' of£,fce, for' the. Tahoe Basi:n"hidicate diveJ:sions.are·. hot exc'eeding 
!I .the Nevada allocation under the: pending ,compact. :I' . 
,I . • . .,' '. "" I 

. II 'I. I: " ·St'udy Year·,:To.tal :Use , 
, . '.. (AC-FT) •. "1: 
I . 
1:1965/1966 '3,268.7 i 
il .... 1966/1967 3,473.0 II 
,. ·.1967/19684,147.6 
if, 1968/1969 4;44~. 9 
:: 
" :1 
, . 
. ' 

, 
',II 

:1 

1969/1970'4,589; 2.; 
1970/19.?l5,124.6" .. '1 
1971/1972'. 5,624.9..1 
1972/1973 .5,689.0 ! 

"',1973/1974>' 5,~93;4. 'j 
.1974'/1975' . 5,920.1 i 

"197.5/1976.·' 5,904.9 t 

1976/19'77. 5,646.6, t 
1977/1978 ' 6,150.8' I 
1978/1979.' 6,725.5 i' 

1979/;l9:i(0:,,', . '>6,832.2> "1' 
198'0/1981";":,' '··7,252.0 '" . 

, 198V 198}\;/ ,6 !~13. 2,,) 

DI~RS:ONS:~::.· ;ATER DEMAND:!:' 

,-;. ,",. 

," -."', 

, . 

. , ' .. ,.' ;;~:','.':' . '. "1·,' 
··Severalfactors. will, conti::·ol. and/or aff.ect future diversions 

of water withiri the Lake Tahoe Basin fordeveloprrienb ::There are 
,I l:andacquisitfbn. progra'ms:,in ·effect, specifically,.' :tl!e '. ':. : . 

Santini/Burton Act' and th~Calif6r'nia bond issue' whlich provide 
:j' substantial funding for acquisi tion of sensitivelahds. The 
!; Tahoe Regional planning coml?actJinder,orieof its Ke~ provisions 

'i . ;-;~~~~:-~:::~~~~:-~~:-:;;::~:7"of.the . State En'gineerl. " The data ' 
': collected in the invehtoriesinclud7da) the sourcei of wa~er;' 

'b) the amount of.. water used,' "determ~ned from meteretl serv~ce or' 
;, best estimate; c) the place"and manner of use;' d) the character 
:. ,of the water right; e) .. the number of dwellings or pbrsons served;. 
I" f) populaUonestiniatesand/orprojections·where civkilable;.: ". 
, g) current owner' of water right; h) details ofwa.ter use·by .. 

discussionw,ith user. " . .\. 
'. 

'I I, 
. " 

I 
i 
r 
! 
, 

1 , , 
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is mandated to e'stablish threshhold carrying 
basin. This provision states: 

capaci1ties , 

"In order to enhance the efficiency and 
governmental effectiveness of the region, ~t is 
imperative that there be established a Tahde 
Regional Planning Agency with ,the powers !, 
conferred by this compact including the powier 
to establish env ironme,ntal threshhold carry,ing 
capacities and to adopt and enforce a regi~nal 
plan and implementing ordinances which wil~ 
achieve and maintain such capacities while i 
providing opportunities for orderly growth and 
development consistent with such capacities'." 

. 1 

I 

for the 

The membership and voting procedures of the Tahoe Regional 
Planning Agency are carefully structured to assure istiict 
compliance with,this statutory directive. The land use and 
implementation elements of a final plan will provide the goals 
and public policy direction for the Tahoe Basin as * whole. 

i 
The U.S. Forest Service in implementing the prpvisions of 

the Santini/Burton Act has made significant progress and success 
in acquisition of sens~tive lands within the basin ~nd the ' 
service area of IVGID. ' : [ 

I " ~ , 

V. 

PROTEST OF"THE'UNITED STATES 
i 
I' 

The protest of the United States is based on ilts claim of 
right of use of water from Lake Tahoe, primarily storage in and 

~ use of water ,from the lake~ The protest prays that any permit 
issued under Application 25765 be conditioned and e'xpressly 
issued subject to existing rights. The doctrine 0< prior 
appropriation is the basic :foundation of Nevada Wat'er Law and any 
permi t issued under Application 25765 would necessa'rily be 
subject to prior and exist{ng rights. It s~ould'b~ noted that 
the U.S. Supreme C6~rtin a recent decision reaffi~med the , 
firtality of the decree referred to in the protest. : 

3 Information submitted to the State Engineer 
record ~n the office of the State Engineer. 

4 Nevada vs. United States et al., ~ ____ U.S. 
509, 103 S. Ct~ , June 24, 1983. 

by I~GID and public 

! ____ ~!, 77 L Ed 2nd 
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. ,I 

VI. 

. PROTEST OF THE PYRAMID LAKE PAIUTE TRIBE . . . .' . . '. . . . I' 
The pr'bt~st' of the' Tr ibe . is pr briar ilY based Oil" its claim to 

a Winters Doctrihe right to maintain a fishery on tiheTruckee 
River and .sufficient water to maintain the ,level ofl Pyramid Lake 
at the terminus of' the Truckee River system. ,This ,claim was. the,' 
primary cause of action in the U.S. Supreme Court decision 
referred to previously. 4 The Supreme Court rejecte'd theTr ibe' s 
claim for additional wa.ter ,and reaffirmed the final1ity of the ,.: 
existing Truckee River decree. I 

, CONCLUSIONS 

1. 

The State Eng ineer ,has j ur isdiction in' this 
to the provisions. of,.,N.RS Chapter 533. 

II. 

1 

I . I . . .' 
matter ,pursuant 

l 
. I 

I 
I 

The total annual gro~s diversions under exist~ng rights do. 
i· . not equal or exceed 11,000 acre-feet in the Nevada iportion of the 
j Lake Tahoe Basiri allocationas'set foith in the pe~ding 
Ii. California":'Nevada IntelCstate 'Compact. ' I 

III. 
., 
;1 .' The protest to . Application 25765 by 

America can be upheld to.the extent that 
subject toexis~ing rights. 

IV. 

; 

t 
I 

the United States of 
, , 

a permit 9an be issued 

I 
I 
I 

The protest to Application .25765 by the, pyramild Lake Paiute 
Ii Tribe can be overruled based'on'the decisiori4 of' tHe u.s. Supreme 

Court in Nevada and based ,on a finding that 'the granting of a . 
il permit, under Application 25765 will not affectpridr and existing 

rights nor be·detrimental.to the public interest and welfare with 
conditions consistent with the goals and publicpo]icy direction 
adopted by the Tahoe ,Regional Plarini,ng Agency. J 

V. "1 , . 1 
The duty of w,ater'and,rateilof diversion appro,\ed under:, 

Application 25765 'necessarily' must be. limited to o~lysuffic;:ient.' 
water·to allow.buildout under presently approved development and 
consistent with Tahoe Reg'ional Planning Agency app~oval. 

I .. 
I 
I' 

I 
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VI. 

l 
i 
I 

I 

i 
i _ ' 
! 

Application 25765 can be approved with the following'terms 
and condHioris: ( 

1. ,The total combined annual duty of· water under Application 
25765 and Permits '1939i' 40509, 40510, 405]2, 40514, 
40515, 43042 and 42945 shall not· exceed 3,;904.2 acre-
feet. ' 

2. 

3. 

I 

The annual duty of water shall ~ot exceed ~,77.0 
feet. 

acre-

',,' , t", ' ' 
with the express understanding that approvC\l is subject 
to the terms.and conditions and final allocation of water 
to the State of Nevada under the~ending C~lifornia-
Nevada Interstate Compact. ' i 

4. With the express'understanding that the be~eficial use of 
the amount of water granted herein is subject to 
development approva'l by the Tahoe Regional 'Planning 
Agency within the place of use under Appliqation 25765. 
Should action by the Tahoe Regional Planning Agency 
eliminate, or reduce the requirement of. IVGID to provide 
,water service to the properties within the [place of use 
or service area of IVGID, the State Engine~r may reduce 
the amount of water or ,cancel Permit 25765 consistent 
with this action'~ . The State Engineer shall provide 
written notice to IVGID or any successor iilinterest of 
intent to reduce the amount of water granted therein or 
intent to canc,el' Permi t 25765. IVGID or any successor in 
interest shall then have 30 days from the date of said 
notice to request a public hearing before the State 
Engineer for the purpose of presenting ,any: addi tionat 
information, evidence or testimony prior to action by the 
,Sta'te Engineer. ' 

5. The amount of water gr~nted under Application 25765 is 
based upon ,information submitted to ,the State Engineer's 
office by IVGID representing the estimatediwilter needs of 
IVGID consistent with anticipated Tahoe Regional Planning 
Agency approval as follows: ' 

I 

I. 

. :, 

,', 

.. ;' 
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INCLINE VILLAGE GENERAL IMPROVEMENT DISTRICT 
Water Needs Summary 

As of October 1, 1983 

Wat~r Produced - 12 Months Ending 9/30/83 

Wili-serve Commitments: 
Mbcloud Condos: 224 Units 

L. 
Bii tterbrush: 185 ,Units 
3~d Creek Condos :155 Units 
N:~vada Lodge, Expansion: 
T~hoe Mariner Expansion: 

I~ , " , , .. 

0.34 
0.34 
0.3"4 

.. ...;, 

AF/Year/Unit 
AF/Year/Unit 
AF/Year/Unit 

I 
I 
, 

I 
= 7.6.2 
= 6:2.9 
= 5;2.7 
= 3,0.0 
= 3,5.0 

i 
I , 

AF 
AF 
AF 
AF 
AF 

Estl~mated Need for Residential Build Ou·t.: '(I) .~ 4) 
S)ingle Family: 1324 Units 0.56 AF'!Year/Unit 
M'Ultiple: 556 Units 0.34 AF/Year/Unit 

(2) =741.4 AF 
=189.0 AF 

Addritional Commercial: 
,I 

10% of Residential Build. Out Requirement 

I , 

Tot:al Estimated Water Need 

Cur!ently Permitted Water Rights 
I' 

Additional Water Right Required 

Ii 
(1)" Per Alternative 2 & 3 T.R.P.A. 'Plan 
(2): Equates to 500 GPD/Unit 
(3) Equates to 300 GPD/Unit 
(4Ji' Excludes 44 lots acquired' by Forest Service plus 30 ,lots 

• being considered for acquisition by Forest Service 

262':1.0 AF 

256.8 AF 

930.4 AF 

93.0 AF 

3,904.2 AF 

3,127.2 AF 

777.0 AF 

6. with the express understanding that the approval is 
subject to the final disposition and determination under 
the action titled State of Nevada vs. unit~d States, ~t 
a1., pending befgre the Federal District Court for the 
State of Nevada. 

7. The rate of diversion shall not exceed 3.0 ,e.f.s. 

--------------------~---------- I 

5 The p'yramid Lake' Paiute Tribe of Indians has petitioned the 
Federal District Court to amend its original complaint in Nevada 
vs. United States et al. (NO. 81-2245, 81-2276, 82~38). The 
matter is presently pending before the Court. 
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RULING 

i 
, [ 

The protest to the grahting'6fApplication 25765 is upheld 
to the extent that the approval of Application 25765 is subject 
to prior and existing rights. ., 

The protest to the. granting oC'Application 25765 by the 
Pyramid Lake Paiute Tribe is overruled on the groun~s that there 
is unappropriated water at the ioutce 60nsistent wi~h the State 
of Nevada's allocation under the pending CaliforniaLNevada 
Interstate Compact and on the grounds that the claim of prior 
right sought i y the protestant has been determi~ed by the U.S. 
Supreme Court' 'nd further on the grounds that the ~ranting will 
not adversely affect pr ior or existing, rights on th'e source or be 
detrimental to the public interest and welfare. 

Application 25765 will be approved upon receipt of the 
statutory permit fees and subject to the following :terms and 
conditions: ; , 

i 
1. Subject to the terms and conditions under Conclusion VI, 

1 through 7. [ 

2. Subject to the prior and existing rights on the source • , , 

3. IVGID will submit to the State Engineer an!annual water 
use budget or inventory detailing the commitment and 
usage described under the water needs summary for the' 
purpose of e~tablishing the limit and extent of 
beneficial use. J 

4. Totalizing meter(s) shall be installed at the point of 
diversion and,accuratemeasurements of all~water diverted. 
will be submi ttedto the Stat'e Engineer on, an annual 
basis or as deemed required by the Sj;a:te.,Eh.gineer. 

. i' -~ '~,: '" " 

PGM/bl' 

Dated this 27th day of 

MARCH , 1984. 

Respec-tfullysubmi;t ted. 

G~l~L'( 
, Peter G.-Mor 1'os ' ' 

State Engineer 


