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IN THE MATTER OF APPLICATION 25765 )= S} N
FILED TO APPROPRIATE THE WATERS OF ) :

LAKE TAHOE FOR MUNICIPAL PURPOSES ) . RULING
IN WASHOE COUNTY, NEVADA. y o . =
' GENERAL ~ -

Appllcatlon 25765l was flled by the” Incllne Village. General

- Improvement District on August 17, 1970, -to approprlate 10.0,

c.f.s. of water from Lake Tahoe for mun1c1pal purposes.' The
p01nt of diversion is described as being in Lot 1. (extended.South
in the NW1l/4 SW1/4) Section. 16, T lGN., R.18E., M.D.B.&M, ;The‘
place of use is described as all of Sections 1, 2, [3; 9, 10, 11,
13, 14, 15, 16, 17, 21, 22, 23-and 24; Sl1/2 Sectlon 8; W1/2, Wl/2
El/2 Sectlon 12; El/2 Sectlon 18, T. lGN., R.18E., M.D. ‘B.&M. The
periocd of use is from January lst to December 31st|of each

year. The application further 1ndlcates -an annual'duty
llmltatlon of 7250 acre- -feet. ‘ , _ i

Appllcatlon 25765 was tlmely protestedl on Segtember 21,
1970, "by the United" States of America on the follow1ng grounds:

"The proposed approprlatlon will. result in
injury to the United States as follows: By
reducing the quantlty of water stored in Lake
Tahoe thus impairing the water supply .and “1eld
of Lake Tahoe to the United States and water
users obtaining their supplles under rights
" held. by the United States.

The Unlted States claims a rlght to the use of
water from Lake Tahoe, which right is based
upon: Notice posted on May 21, 1903; United
States appropriative rights to the storage in
the use of Lake Tahoe waters confirmed by ‘
Decree of June 4, 1915, in the District Court
of the United States, Northern District of
California, Second Division, in the case off The
United States of America v. The Truckee River
General Electric Company; and Truckee River|
Decree entered September 8, 1944, in the
District Court of the United States in and for
the District of Nevada in the case of United
- States of America v.-Orr Water Ditch_Company,
et al. : :

The extent of'pteSeﬁt'and past use of water by
the United States from Lake Tahoe is as |
follows: Substantial quantities are made
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1 public record in the office of the State Engineer.
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available by releases from Lake Tahoe for
downstream diversion from the Truckee River and
beneficial use by beneficiaries of the Truckee
Storage, Newlands and Washoe Projects.

|

|
The United States' diversion point is located
within the NWl/4 of NEl/4 of Section 7, T. lSN.,
R.17E., M.D.B.&M.

WHEREFORE the United States prays that any;
permit issued on Application 25765 be i
conditioned as follows: 'Permittee is hereby
put on notice that because this permit is
junior in priority to all other water rights in
the Lake Tahoe and Truckee River Basins, ‘
including those of the Pyramid Lake Paiute
Tribe of Indians, existing as of August 17{
1970 (the date of filing of Application 25765},
the water available might be less than the ‘full
amount stated herein if the allocation of water
of the Tahoe Basin of Nevada under Callfornla-
Nevada Compact or under a decree of a court of
competent ]urlsdlctlon is 1nadequate to satisfy

all rights of senior priority in Nevada'. “;

Application 25765 was timely protested1 on Ochber 7, 1970,
by the Pyramid Lake Paiute Trlbe on the following grounds.

"PROTEST TO APPLICATION 25765 AND TO ANY OTHER APPLICATION }
TO APPROPRIATE WATER IN THE TRUCKEE RIVER BASIN

Deaf Mr. Westergard:

Reference is hereby made to the above
- application and to any other application to
" appropriate water within the Truckee River .
Basin. This letter will serve as a formal .
protest by the Pyramid Lake Paiute Tribe for
all such appllcatlons upon the following !
grounds: . . l

1. There is no unappropriated water !
remaining in the Truckee River Basin,
rather the water in the Truckee River .
Basin has been over appropriated pursuant
to the Winters Doctrine granting Indian
tribes sufficient water to maintain a |
viable economy of their Indian !
reservations from appurtenant waters, ‘in
this case the Truckee River, and the
Pyramid Lake Paiute Tribe located at the
Pyramid Lake Paiute Indian Reservation at
the end of the Truckee River., Winters v.
United States, 207 U.S. 564 (1908}.



i

Further, you Wlll note that pursuant to

‘the various decrees that have purportedly

appropriated water from the Truckee Rlver
Basin including Lake Tahoe that there has -
been appropriated moré than twice as much
water as the water shed develops. See
United States v. Orr Water Ditch Co. .’ No.
83 (D. Nevada 1944) and other related
decrees. i‘”

I

2. The protestant, the Pyramld Lake L
Paiute Tribe, would.suffer injury from the

approval of the above’ application 51nce

every drop of water taken out of the
Truckee watershed upstream from the !
Tribe's Reservation causes a corresponding
drop in- the Tribe's lake which renders it
unstable and too salty for development{to
provide the Tribe with the proper economy
to wh1ch it is entltled

!
3. The basis of the Pyramid Lake Paiute
Tribe's water rights is the Winters |
Doctrine as articulated by the United |
States Supreme Court is the case of i

.Winters v, -United States, 207 U.S. 564

(1908) ; and other methods of making a !
viable economy by Indians, such as flshlng

which would be applicable to the Pyramad

Lake Tribe. Alaska Pacific Fiseries v,
Unlted States, 248 U.S. 78 (1918). ;

4, From time 1mmemor1al and before the
whiteman came to this country the Pyramld
Lake Paiute Tribe used all of the waters
developed in the Truckee River watershed
including Lake Tahoe to provide a fishery
to feed all the Indians of northern Nevada
and California. Since the coming of the
whiteman in the late 19th century waters
developed in the . Truckee River watershed
have been illegally diverted away from the
Tribe despite the Winters Doctrine; and
this unlawful diversion has resulted 1oss
in the economy of the Pyramid Lake Tthe,
namely, the said fishery. However, it;has
been demonstrated within the past year!
that the fishery can be revived if the,
Indians are allowed to have at least :
350,000 acre feet to 375,000 acre feet of -
water per year from the Truckee River !
watershed to maintain their lake. '
Further, their fishery economy could be
supplemented by a recreation economy which’
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the Unlted States Government Department
of Interior, Bureau of Ooutdoor Recreation . -
says has the highest recreation potential-

" of any lake in Northern Nevada and

California. , 1969 Report of the Bureau'of

V‘Outdoor Recreatlon, page 14..

 As stated above this protest can be conside

red'

a formal Protest to all applications for water

appropriations in the Truckee Rlver watersh
presented to your Offlce.“ T

FINDINGS OF FACT

ad

. “-‘ : ‘ | .
“EXISTING WATER RIGHTS HELD BY THE APPLICANT

Incllne Vlllage General Improvement Dlstrlct

hereinafter.

referred as IVGID, holds the following water r1ghts‘ for _
municipal and quasi-municipal use within the place of use set -

PERMIT NO.

19393*
40509*
40510*
40512%
405i4ff*"

40515+%

43042% -

x%42945%

*Permlt to change an. earller rlght.

~ forth under ‘each rlght.

SbuRCEf

:Undergrouhd'f
Mill Creek’
Lake Tatoe .
_Lake Tahoe
ltincllne Creek;F:
Lake.mahoe_rl

Lake TabOen

| [TOTAL

S,

_Lake Tehoe,_.

GRAND TOTAL

P
t

[

TOTAL DUTY PER YEAR

ACRE-FEET MILLION GALLONS .
3.36 ; 1.005 -
27.50 8.961 -
390.60 1 127,100
1250.00 | a07.314
' 1447.94 471.813
See 40512 . |
 0.50 _0.163
3119.36 ~ 11016.446
_ 7.84 Y 555 1
3127.20 %1019 001"
1

|
|

*%* Owned by North Lake Property QOwner Association but served
through Incline Village General Improvement DlStIlCt

facilities.
Subdivision.

lWater to be used on specific lots 1n North‘Lake
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II. i

_CALIFORNIA—NEVADA INTERSTATE COMPACT;

The California-Nevada Interstate Compact was r%tified by the
California Legislature on September 19, 1370, and the Nevada
Legislature on March 5, 1971, <Congressional consent is presently
pending. - Article V (d) of the compact provides for‘the

allocation of water between the states of California and Nevada
w1th1n the Lake Tahoe Basin as follows" |

"D. Upon construction of the overflow welir! -~
provided for in Section B of this article, the
.total annual gross diversions for use within
the Lake Tahoe Basin from all natural sources
1ncludggg ground water and under all water |
rights in said basin shall not exceed 34, 000
‘acre-feet -annually, of which 23,000 acre-feet
annually is allocated. .to thefState of: y
California for use within said basin, and
11,000 acre~feet annually is allocated to the
State of Nevada for use within said.-basin.
After use of the water allocated herein,
neither export of the water from the Lake Tahoe
Basin nor the reuse thereof prior to its return
to the lake is prohibited.  This allocat10n|ls
conditioned upon the. constructlon of the
overflow weir; however, it is recognized that
‘there may well be a period of time betweén the
effective date of the compact and the -
construction of the overflow weir; during that
period of time both states shall be permltted
to use waters within the Lake Tahoe Basin
subject to the same conditions, both as to
place of use and amounts of use, as are
provided in this Article V," :

Article III (A) further proVides:

"Each State shall. have jurlsdlctlon to
determine, pursuant to its own laws, the rlghts
to the use of waters allocated to it herein;
provided, however, that the right to use such
water shall be limited to such guantities of
water as shall reasonably be required for the
"beneficial use to be served and shall not |
extend to the waste or unreasonable use. of |
water. Such provision shall not be construed .
to affect the water rights laws of either state -
~with respect to any waters, other than the |
~waters allocated to the state hereunder. Each
state will recognize .and accept appllcatlons
for such permits, licenses or other permissions
as are required by the law of the state whe{e
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.the appllcatlon is frled to enable the other
-‘.state to ‘utilize water-allocated to 'such other
state. -This provision shall neither requ1r%
nor proh1b1t the United States -of America from

'-»complylng with- prov131ons of state’ law relatlng

to -the. appropriation -of water allocated to: the'“
‘states by this’ compact e T :
. Water use 1nventor1es2 complled by the State Eng1neer S. R
“office for the Tahoe Basin-indicate diversions. are. not exceedlng,u ‘
the Nevada allocatlon under the pend1ng compact - . :
Study Year Total Use ,f[-;";
, - - (AC- FT;;
"1965/1966vj_,_f. f3,268r7.
£ 1966/1967 . - : 3,473.00 .- |
--1967/1968 .7, - - *4rl47.6'g‘5, -
7 -1968/1969 . - 4,443.9 o
.. 1969/1970° - - 4,589.2.
- 1970/1971- - = 5,124. 6. T
© 0 1971/1972° . 5,624,9. ol
o 197271993 07 - 5,689.0
- 197371874 - o - 5,693;4;
©1974/1975 - T 15,9201 0 |
. . 1975/1¥876- . .7 - 5,904,9 . |-
©..1976/1977.- - 5,646.6. .
197771978 -1 6,150.8 .
N 1978/1979R‘- - .. 6,725.5 - |-
nyJ1979/1980“ SE 6,832,200y ]
. 1980/1981 N7 ,252,0 0
--1981/1982;f-_1;' .- 6,813.2.
5 ‘-V-f
DIVERSIONS AND WATER DEMAND _
Several factors w1ll control and/or affect future d1ver510ns

:_of water within the Lake: Tahoe Basin for development - There are‘"
© land acquisition: programs ‘in ‘effect, speczflcally, the R
ﬁASantlnl/Burton Act and the Callfornla bond issue- whlch prov1de

| substantial funding for -acquisition of sensitive- lands._ The

i Tahoe Reg1onal Plannlng Compact under one of 1ts Key provrslons ;_- a

2 Public record in the. offlce of ‘the State Englneerp The”data'
' collected in the: 1nventor1es ‘included. a) the source of water;:

¢ -b) the amount of water used, determlned from metered service or"-"

hqbest estxmate, c) the place and manner of use;. d). the character

' of the water right; e)’ the. number of dwellings or. persons served;
i £)- populatlon estlmates and/or projections-where avallable,;

g} ‘current owner of water rlght, h) detalls of water use by
irdlscus51on wrth user. : , ST
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is mandated to establish threshhold carrylng capa01ties for the
basin. This provision states:

"In order to enhance the efficiency and _
governmental effectiveness of the region, it is
imperative that there be established a Tahoe
Regional Planning Agency with the powers |
conferred by this compact including the power
to establish environmental threshhold carrying
capacities and to adopt and enforce a regional
plan and implementing ordinances which will
achieve and maintain such capac¢ities while |
providing opportunities for orderly growth and
development consistent with such capacities.”

I
The membershlp and votlng procedures of the Tahoe Regional
Planning Agency are carefully structured to assure strict
compliance with- this statutory directive. The land use and
implementation elements of a final plan will provide the goals
and public policy direction for the Tahoe Basin as ia whole.

t
- The U.S. Forest Service in implementing the provisions of
the Santini/Burton Act has made significant progress and success:
in acqu131t1on of sensitlve lands w1th1n the basin land the

service area of IVGID. I ‘ {

e
: i
V. ,

‘ PROTEST OF THE UNITED STATES j
\

The protest of the Unlted States is based on its claim of
right. of use of water from Lake Tahoe, primarily storage in and
use of water from the lake. The protest prays that any permit
issued under Application 25765 be conditioned and expressly
issued subject to existing rights.” The doctrine of prior
appropriation is the basic “‘foundation of Nevada Water Law and any
permit issued under Application 25765 would necessarily be
subject to prior and exlstlng rights. It should: beinoted that
the U.S., Supreme Court in a recent decision reaffirmed the
flnallty of the decree referred to in the protest.

i
|-
}

. ——‘———-———-—n———————-—-——oa—-uu————————

3 Information submitted to the State Engineer by IVGID and public
record in the office of the State Engineer. ;

4 Nevada vs. United States et al., U.S. 1, 77 L Ed 2nd
509, 103 S. Ct. , June 24, 1983,

o _ i
|
|
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| "VI:7"
PROTEST OF THE PYRAMID LAKE PAIUTE TRIBE "‘

The protest of the Trlbe is prlmarlly based om 1ts claim to

‘a’'Winters-Doctriné right to maintain a fishery on the Truckee

River and sufficient water to maintain the. level of~Pyramld Lake
at the terminus of the Truckee River system. : This claim was the.
Primary cause -of action in the U.S. Supreme Court dec1s1cn
referred to prev1ously The Supreme Court rejectéd the Tribe's
claim for additional water and reafflrmed the f1naﬂ1ty of the :
exlstlng Truckee Rlver decree. S :

" CONCLUSTONS

I.

The State Englneer has jurlsdlctlon in thlS matter pursuant-'

II}'

The total annual gross diversions under existing rights do.

‘not equal or exceed. 11,000 acre-feet in the Nevadalportlon of the
- Lake Tahoe Basin allocatlon ‘as set forth in the pendlng
dCallfornla-Nevada Interstate Compact.. !

i

~III

The prcteét to'Applicatlon 25765 by the United States of-

'ﬁAmerlca can be upheld to the extent that a permlt can be. 1ssued

subject te ex1st1ng rlghts.'

fIV. -'j :

The protest to Appllcatlon 25765 by the Pyramld Lake Paiute -

‘Tribe can be ‘overruled based on ‘the dec151on4 of the U.S. Supreme
Court in Nevada and based on a flndlng that the grantlng of a

permit- under Application’ 25765 will not affect prlor and ex1st1ng‘

rights nor be detrimental to the public interest and welfare with

conditions consistent with the goals and public- poﬂlcy dlrectlon
adopted by the Tahoe Reglonal Plannlng Agency.

A L

The duty of water‘andrate,of diversion approged under:
Application 25765 ° necessarlly must be limited to only sufficient’
water to allow buildout under presently approved development and
con51stent with Tahoe Reglonal Planning Agency approval.
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Appllcatlon 25765 can be approved with the followlng terms
and condltlons. , . S _ .

l-

feet. o . g‘

i

jThe total comblned annual duty ‘of :water under Appl1cat10n -

25765 and Permits 1939 40509, 40510, 40512, 40514,
40515, 43042 and 42945 shall_not«exceed 3,904.2 acre-

The - annual duty of water shall not exceed 777 0 acre—'
feet. v

Wlth the express understandlng that approval is subJect
to the terms and conditions and final allocation of water

-to the State of Nevada under: the pendlng Callfornla-*

Nevada Interstate Compact.

With the express understanding that the benef1c1al use of
the amount of water granted herein is subject to
development approval by the Tahoe Regional ‘Planning

‘Agency within the place of use under Appllcatlon 25765.
- S8hould action by the Tahoe Regional Planning Agency

eliminate or reduce the requirement of IVGID to provide

‘water service to the properties within the [place of use
or service area of IVGID, the State Englneer may reduce

the amount of water or cancel Permit 25765 consistent

~“with this action: 'The State Engineer shall provide

written notice to IVGID or any successor in- interest of

“intent to reduce the amount of water granted therein or

intent to cancel Permit 25765. IVGID or any successor in
interest shall then have 30 days from the date of said
notice to request a public hearing before the State

_ Engineer for the purpose of presentlng any ‘additional’

information, ev1dence or testlmony prlor to action by the

-State Englneer.

" The amount of water grgnted under Appllcatlon 25765 is

based upon information-” -submitted to the State Engineer's

‘office by IVGID representing the estimated,water needs of

IVGID ceonsistent with anticipated Tahoe Reglonal Plannlng
Agency approval as follows.

HEO
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” ' INCLINE VILLAGE GENERAL IMPROVEMENT DISTRICT
i Water Needs Summary . ,
ﬁ , As of October 1, 1983
| . . : .
Watér Produced - 12 Months Ending 9/30/83 . ‘ i ' . 2624.0
Wlll Serve Commitments: I '
McCloud Condos: 224 Units 0.34 AF/Year/Unit = 76.2 AF
'Bgtterbrush- 185 Units 0.34 AF/Year/Unit = 62.9 AF
3rd Creek Condos: 155 Units .. 0.34 AF/Year/Unit = 52.7 AF
Nevada Lodge Expansion: o = 30.0 AF
T?hoe Mariner Expan51on. = 35.0 AF -~ 256.8
ST S - ,',. | .
Esthated Need for Re51dent1al Bulld Out (1) (4) ! _ |
1ngle Family:~ 1324 Units. 0.56 AF/Year/Unlt (2) =741.4 AF o
Mpltiple: . 556 Units  0.34 AF/Year/Unit =189 0 AF 930.4
- . o :
Addﬁtional'Comme;cial: 10% of Residential Build Out Requiremen;‘ 93.0
Total Estimated Water Need 4 : 3,904.2
i o I
Currently Permitted Water Rights ' ' : 9 . 3,127.2
i o ) ' SR . ' :
. Additional Water Right Required . : _ . 777.0

(1)‘ Per Alternative 2 & 3 T.R.P.A. Plan f
(2)! Equates to 500 GPD/Unit :

(3) Equates to 300 GPD/Unit

(4) Excludes 44 lots acquired by Forest Service plus 30: lots
. being considered for acquisition by Forest Service

: - |
6. With the express understanding that the approval is
subject to the final disposition and determination under
the action titled State of Nevada vs. Unlted States, et
al., pending befgre the Federal D1strlct Court for the
State of Nevada.

Y N The.rate'of_diversion shall not exceed 3.0ic.f,s;

=== " —___-—-———‘-/-_‘——_—._ ----- t -
5 The Pyramid Lake Paiute Tribe of Indians has petitioned the
. Pederal District Court to amend its original complaint in Nevada
. vs, United States et al. (No. 81-2245, 81-2276, 82-38). The
matter is presently pending before the Court,

AF

AF

AF

AF
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RULING .

The protest to the granting of Application 25765 is upheld

to the extent that the approval of Application 25765 is subject
to prlor and ex1st1ng rlghts.

The protest to the. grantlng of Appllcatlon 25765 by the
Pyramld Lake Paiute Tribe is overruled on the grounds that there
is unappropr1ated water at the source con51stent w1th the State
of Nevada's allocation under the pending California-Nevada
Interstate Compact and on the grounds that the claim of prior
right sought By the protestant has been determined by the U.S.
Supreme Court® and further on the grounds that the granting will
not adversely affect prior or existing rights on the source or be
detrimental to the public interest and welfare.

Application 25765 w1ll be approved upon recelpt of the
statutory permit fees and subject to the follow1ng terms and

cond1t1ons. {

1. Subject to the terms and condltlons under’ Conclu51on VI,

1 through 7. ;
- 2.  Subject to the prior and existing rights on the source.
3. IVGID will submit to the State Engineer an!annual water
use budget or inventory detailing the commitment and
usage described under the water needs summary for the
purpose of establishing the limit and exte?t of

benef1c1a1 use.

4, Totalizing meter(s) shall be installed at the point of
diversion and accurate measurements of all water dlverted
will be submitted to the State Engineer on an annual
basis or as deemed requlred by the State Englneer.

Respectfully submltted.

"PeterAG Morros
State Engineer

PGM/b1 - ;
Dated this 27th day of -
' ;
MARCH , 1934.




