IN THE MATTER OF PERMIT 22873
TG APPROPRIATE WATER FROM AN
UNDERGROUND SOURCE IN FISH
LAKE VALLEY, ESMERALDA COUNTY.
NEVADA

RULING

FINDINGS OF FACT

I

Permit 16622 was issued on Oc¢tober 5, 1959, in the name of M. E.
Swanger for the appropriation of 2.5 c.f.s. of water from an under-
ground source located within the SWy NW4 Section 22, T.4S., R.36E.,
M.D.B.& M., for the irrigation of a total of 160 acres and for domestic
use within the NWy of said Section 22. The Proof of Beneficial Use
and supporting cultural map, as required under the terms of the per¢1t,
were received by the State Engineer's office on November 8, 1965 which
indicated that the well had been drilled within the SE% NW4 of Section
22 rather than the SW4 NW4. Accordingly, Application 22873 was filed
on November 29, 1965, to change the point of diversion of Permit 16622.

1I

Permit 22873 was issued on May 13, 1966, to change the point of
diversion of water previously appropriated under Permit 16622._ The
proposed point of diversion was the existing well Tocated within the
SE% NWy Section 22, T.4S5., R.36E., M.D.B.& M., which had been drilled
under Permit 16622. Permit 22873 was issued in the amount of 2:5 c.f.s.
for the irrigation of a total of 160 acres within the NWs of said .
Section 22. The cultural map which had originally been submitted in
support of the Proof of Beneficial Use under Permit 16622 was used in
support of new Permit 22873,

Due to the fact that Permit 22873 was issued for the purpose of
changing the location of the point of diversion under Permit 16622 to
an existing well and because the Proof of Beneficial Use had been
submitted under Permit 16622, the period for the filing of Proof of
Commencement of Work, Proof of Completion of Work and Proof of Bene-
ficial Use with supporting cultural map under Permit 22873 was limited
to ninety (90) days from the date of issuance of the permit, to
September 13, 1966.

A final notice of the deadline for the filing of the required
proofs and cultural map was sent to both Mr. Swanger and to agent
James C. Perkins, Jr. by certified letter dated September 19, 1966 as
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'_requ1red under NRS 533. 390 Upﬁh proper app11cat1on being" t1me1y F11ed
by Mr. Perkins for the perm1t holder, an extension .of time for a’ period
of th1rty (30) days was’ granted to November 13, 1966

A fipal not1ce of the dead11ne for the f111ng of Proof of Commence-

" ment of Work, “Proof of Completion of Work and Proof of Beneficial Use:

. and cu1tura1 map, dated November 21, 1966, was sent: by certified ma11
“to'James C. Perkins,’ Jr No copy-of that notice was sent to permit:"

“holder. Swanger. The notice allowed a thirty (30) day grace period

for the- filing of the- ‘required proofs and: cultural map. . A. properly .
endorsed receipt.for that certified not1ce, bearing the: STQnature of

~James C.- Perkins,. Jr » Was returned to the State Engineér's.office: on

‘f”November 25, 1966 The required proofs were not. received within the ~

."jbeen cance1led and tha

ﬂ LfTev1dence'to the
--capac1ty of:the

grace per1od allowed and Permit 22873 was. cance11ed on December: 22, 1966 _
for: fa11ure by the perm1t ho]der to. compTy w1th the requ1rement5 of the
4perm1t o o R

1ce agent, seek1ng the rei
The 1etter

- Work, Prodf of Comp1et1on
="-Permﬁ: 22873 as re e

Ction of port10ns of T
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been under cultivation at various times since 1966. The map shows the
total of 63.9 acres to have been _placed under cultivation since 11966,
with 54,5 acres of that: total be1ng in cultivation in 1966, and with

1.5 acres within the SW4 NW4 and 7.7 acres within the SE4 NNP being
first placed under cultivation in 1974. The map was- accompanied w1th

an affidavit by Max E. Swanger which ‘swears to the: va11d1ty of the
1nformat1on contained w1th1n the above descr1bed map s

Notes made as. the resu]t of a f1e1d 1nve5t1gat1on conducted 1n

1967 by Larry- Reyno1ds as-a representative of’ the.State Eng1neer s
_office, indicate that 40 acres were 1rr1gated at that time from the :
~well allowed under cancelled Permit 22873.  However;: those notes do - SRR
- not indicate:exactly where within the.NWy of Sect1on 22 T 45 R 36E ,.~n_q, g
the 40 acres under cu1t1vat1on were 1ocated R ST S he

CONCLUSIONS

, The State Eng1neer has - Jur1sd1ct1on over part1es and subJect matter
of -this action in accordance w1th the prov1s1ons of NRS 533 025 NRS
533. 030 subsect1on 1. : L . _ T .

_ . Both agent James C Perk1ns, Jr and perm1t ho]den M E Swanger 5;1'.,,:=

- were-notified by . certified Tetter. dated September 19, 1966 of the: dead—-"j] S
line for the f111ng of Proofs of Commencemen “of wonk Proof. of Co :1et10n;f:nﬂ'jﬁ
~of Work and Proof:of Bereficial Use with cu]tura1 map under Perm1 ' ar
However,-subsequent notice dated November 21
such filing was mailed- by cert1f1ed Jette
“Jdr. only. Since perm1t hoTder Swangenﬁ d::
dead11ne, he shou1d have a]so been abTeeto eT”*

' such dead]1nes be sent to h1m

_ At the t1me ef the f111ng of App11catmon 228
_t1ons filed by an agent for any applicant, it was
State Engineer's office to- not1fy only - the: agent of a
‘regards o that- app11cat1on or any perm1ts subsequent]y,

“also be given’ to “the appli
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Rite

e Informat10n and data submitted to the State Eng1neer 5 off1ce

under the requirements of Order No. 760. indicate that a total of 54,5
acres were underp cu]t1vat1on and were irrigated by water from: the we]I
" under- Permit 22873 in 1966, at the - time ‘that the final deadline for:

. filing of Proof of Beneficial Use and cultural map under that permlt il
expired. That date is reasonably. supported. by- field 1nvest1gat1on =iuf-;_
“notes prepared in 1967 as the result of an inspection by a: representa— .
'ft1ve of the State Englneer s off1ce at that t1me : [ T T

As is; estab11shed under the prov1s1ons of NRS 533 035 benef1c1a1_t_lf
_._use s the basis, the measure and the 1imit of ‘the right to use of- TR AR
-water, .The water rights allowed: by the reinstatement of Permit 22873 o
‘must- therefore necessarily be Timited to the-amount of.water'that was.
- actually placed: to. beneficial use ‘at the time that the last dead11ne _
: for the f111ng of Pruof of Benef101a1 Use exp1red under that perm1t :

; *1on Qf Permtt 22873 is herew1th resc1nded A.perlod;f=iﬂif
Fron ‘th 13- 1L _ h

‘ : ays.1
- rthe subm1ss1on of _
_vampTetlgn af. Wo

,Upport1ng cu]turaiumép;
' er cu1t1vat1on in.




