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IN THE MATTER OF FORFEITURE AND/) 
OR ABANDONMENT OF WATER RIGHTS ) 
UNDER PERMIT,19116, CERTIFICATE) 
6426 (TO:(,AiPPR0P~RI;AT·E'·'THE~ WAT-EHS" ) 

:OFI":AN4nmOERGROUNDc' So'URCE, '·IN: Y' " -;) ·)f ' 1 

;DIAM0ND\WALEE~ ,,'·EUREKA 'COUNTYk,l\..l~~' 1., •• ~ 
·'NE\(A[lA'. L h .. , .") 

" . 
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" .. ,~pp~i~.atio.I'J. 19116 ,was filed ~y Margar,et B •. Mo,ncur oJ). _ A:!lg
us~ ];"2i,-.. ~~!6'O)Jtd;'-appJ::oprjiatte uridEfrgr9~Hd·: w.a~'ter ~for "i'rY~gltt±?)l 
:an'd!' 'd6ine\stt\tc~)pu::r:po~s·e<s~.t-,·d THe' (tH21rpd):ie-d 'pFa:C'e::(oy·· use: w-fa.:S\i:thiel-s:E?]; 
-sw~~ a,rld~ s.wi.t')~SE~-:~·iSe;dtjr6n:!t7j,o IW~ "NE';,r,"] E'!f ,NWi.t/ :i-#oJ~ .. S'E~[ 'a:hd' NEJ.t 'swli' 
\S-eij:ei0fuo~8i,ft a'I.[.,.i!;JI!;. 2:2N .,),~1}RI,,15~4'E';<",.,· Ml. D,.oS-•. ;&,"J'M.k""J\'. perin!{rl was ~'fls'sued 
[under.:t,~pp:lf.b?'a:rt.lJ!0rii. l:·9'la6t ion': Augus',t "25~~ 1l~961l:CfbrJ15I..v4r; d).if )s"l~ drl~' 

,~~~'e~' :tl:or: :'1,rr.ig'a:·~'~O~_ .~h,(f ?<?~e's~Fl:~c., .?,:i·l;'??'S:~~:.~~(1 c~~~tl~~?~'~~~~'~'4 r6i 
was\ lllfsued unaer' S-al;d-' perml t' hn Janua,ry ,,11.:," -1. 9 68 ~'J' '';':'There lS a 
's~i"'i:es~ ,of ... ~-as s rgnmei'l'tis '0£ ,-':in t"ei"es-f" 'in:l 'P"ermiit ~J!9111b!/: 'Th"e~, icfhr'rel'"n t 
oW'ner.s lC5f' record arel.'FrE{d~ a,.'· ,and:; F-l6rerricie' MV~·st'e1it.Oiil,' :a~s·~ j~ii~r(t': 
,tena'n'ts9,n an'", 'undi v-fae"d·'~·ll/2:" ·i·n:t'eres't ra~iid?'Ke':rine't::h -P';. L', fiha:; 'Ear ]ie"hi:! .. 
St:'e'nton)'- an~.undividled"-'-)~l'-/2r fritere,st. ;i ~~~ i.I .3',_ ',,'1.~(, '~' .:-::': ,":>~~. sa~::. 

" 'V\.~. \! ". 'j" "1 '-]'. ,-, .. ' ..•.. ~'.f. ':'. ') "!' r "":" (1,.; '-,: _L.:·'::; i_:rr::r;G): ':y. J.'.'./ 

FINDINGS 
,: ~ .l 

I 
-,1-,', L;:. ';"('.: .. .,ll', ,'~~~; t:r)l~l:,..L:;:-.~.'., :'y : ,'- 1:,'2 ,'_",',-r; ;:;:>/,j' 

. 'In)'ai' l:e.tte'r'- ofl Febru'ZlrY ;'l·st:;' '1=9'-7'1 'tiDy )the', St'a1t~-"Englii1e-e'i:';' 
RiIcha:rd 'E'.,· 'a'nd tMar,{' ·Kepha,rt'l~-eqiles'-t-E:m·" in~-t-iaii.oI{l'0fl·'·Prb6.~~9-:-· 
ing·s"I.:to::!d"e·c,la-re ,wa.ter.-:,pei:in:i.,;ts; l.ssu'eW- 'fo:r the 's"E% ':Sw1.i1(S'ect;.'i.Qn 7, 
NEJit) 'NWJ..t :S'ect i0h~; 1-8'·' :and;. ·thle:.. ,NW%, 1 NE ~ 'S'e'c t~tiYnj oi::S , ',: ~,:t:l ~'T': 1,2',:iN .-'~ f ".
'R,~64E.~:; 'M!'D,-. B:.·&:' M. :" .forfei ted and/or abandoned. J 

III 
~>::d':!L' ['ok. '~<_ ~J.'>: .. ued I,. 1-:;' ':-:t.-:.t;,:· ;,'1",-. ,0 '" L·8r'~·I~,-., ... 

• :.:. ' ,Tne ·f;iEdd.i.. invli:!s,tiga,ti'on was·-hel.d:'6h Apr'.!.'l ( 27, 0, 19~q;:' and: " 
was:. att~'nde'd~ :by~ represehta'Elves'::o'f,'l the Division, o'f --Wa't:er"i'Re~J'
S0urces~~and~- parties of interest'.," A' Rcpor-t.: of, Field' Inv~s'ti-' 
ga,t.ionrdated·:May 10", 1977'; was', flIed' i'n" the' 'state :EngJ,:n~~r':'~"'s:-"-l 
iJ.ffic:e.V~tt" !l'\':: ' " '., ~ ~: .. '" ','.,1 ,'S' .... j'~j'.',:. j,~·,t t t~:·n'.l:~ll ;·oe>.:e,ltl.((C' 
',~,;~ r" .. ', ". :-: ..... -' ,- .1!· J.?"."".'~'\-"') t)L~!·,:i.b "I"'~" 
'I '.( : , .••• j~~~:!::: ,' ..• ,;'> IV.t :,:'.i.'_: ,;;,J'.~' .",-~": ~ ..:! .. ; ~l--;' 

.!·,~)\'·~~By letter of Apl:il' 19 i "1977., Richard E. and Mari Kephart 
demanded that the State Engineer withdraw all of the protests 
the Kepharts had made against the subject water rights. The 
letter included a similar demand for the State Engineer to 
enforce NRS 534.090.~ 
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Parties of interest ~ere given notice by letter of May 20', 
1977 that a hearing- in the matter, of the forfeiture and/or 
abandonment of subject water right was scheduled for June 28, 
1977 in the Eureka County Court House, Eureka, Nevada. 6/ Exten
sive evidence, testimoriy and arguments were pres,"ented at the 
hearing·21 ' 

VI 

Mr. Ralph Gamboa, Water Commissioner for the State Engi
neer's office, testified that he had knowledge and familiarity 
with the property in, Sections 7 and 18,' T~22N.·, R-.54E., M.D.B.&M., 
which Perrni t 1911.6 i~ appurtenan t:~,. da.·t~ng back - to 1972. Mr. 
Gamboa I s testimony was that there.'\'fas' -rio crop grown on the pro
perty in 1972, 1973,' 1975 or 1976. 'He stated that portions of 
Sections 7 and 18 were put into crop in 1976. However the 
three 40 acre parceJ!s which are the subject of this ruling were 
not in crop in 1976 'or 197}, •. V. Mr. Gamboa identified and inter
preted an aerial photograph ;p,f the property in question. Said 
photo was dated September, 19?} .. 9/ His testimony was that said 
photograph showed no signs .q:f·~:c:r~p; 'on the described ,property ~~ 

·t· ,y", ,<-,. 

VII 

Mr. Wayne Testoiin, Water Commissioner for the State 'Engi-. . . ' 

neer's office testified in C0ncurrance with Mr. Gamboa regard
ing the status of the welT':l(nde~' Per:mit 19116, the lack of crop 
on the three 40 acre' par.cE\~s in qp..¢stion for the period 1972 
through 1976 and interpret:a,'t,ion of the aerial photograph of the 
area in question. ~ " 

VIII 

There was a determina·tion and ruling of forfeiture of cer
tificated water rights. to 'appropriate underground water in 
Diamond Valley, Eureka Coun"ty, Nevada as of December 3, 1975. 1 2/ 

IX 

Order No. 541 was issued by the State Engineer on December 
22, 1975 entitled "Not'ice ~0f' Curtailment of Water Appropriation 
within the Diamond Valley' 'Ground Water Basin". This order in
cluded a paragraph indicating that "all~applications filed to 
appropriate water for irr-ig,ation purposes .on lands in Diamond 
Valley that had a previou's water right "'lost through forfeiture 
will be considered for ap.p~ova1 on an individual basis and on 
their own merits" . .0 N0'tJce, of "th,Ls order .,was published in 

',-" ~hOf~.J. ~utek,!'l ;Se~:t:4-nel , ?n f'thEr fQ~71ow~ng dates: December' 27, 1975; 
.J,a'nua·r,.y ...... 3"', .,1-0·, 17 'and' 24n19;:?:.6:_.',~ "~" '-, 
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CONCLUSIONS' 

I, 

-, ·;~I.~~~;}-~~~~;~l!~,mT-i~:~·~<~,.:,_ :':, -' 
, " -,,, ~ 

.~, .. 

The State Engl.neer has jurisdictioh of the parties in 
the subject matt~r of this action. lSI , '-,-, 

II , ' 
The source of water under Permit 1~:lt6, Certificate 6426 

is underground water. ~ 

III 

NRS 534.090 provides as fOll:~~~;:-' 
" ",>,---,'.~-#;~-,~ . 

"1. Failure for 5 successive., .. ye'ar"'s~-on 'the part of the holder of 
any right, whether it be an adjudicated right, an 'unadjudicated 
right, or permitted right, and further whether such right be 
initiated after or before March 25, 1939, to use beneficially all 
or any part of the underground water for the purpos~ for which 
such right shaJ.l",he acquired or claimed, shall work a forfeiture 
of both undeterm';i.ne{d, r,ights and determined rights of the right" 
to, ~the use, of such wa'ter to the extent of such nonuse. Upon 

" the forfeiture of a right to the use of gr9und, water, such water 
shall revert to the public:anfJ. shall be available for further 
appropriation, subject to exi;'sting rights'. If, -qpon.,.no~ice by 
registered or certified mail, to ·the person of record'whose right . ' . >' " ' , , 
has been decl'ared forfei t~d" "'su-cn: person fails to. appeal such 

, rU,l ing in the manner prov.ided',. for"'~'-i'n NRS .-533.45'0, and wi thin 
. the time provided for ther~~~, the forfeiture becomes final. 

2. A right to ~se' under~'ro~~d"water whether it be vested, or 
otherw,i.s~e !!lay· be~ }-os~ 'by:' ,a~h>a·fldonment. 1:f the state engineer, 
in in<ves~iga>"t-ing'~'a glmUr.lCr :;;ate'~f source, >\:lPHn which th-ere. has 
been a prior right, for ,the purpos~ of acting upon an appl'ica
tion to appropriate water'. from 'the" same source', is of the belief 

. ~'froM Y{is :e'x".iminat'j."'eh: .tha:~~a:J5a.ndoniU'~nV"'fias taken place, he 
shall"'so .. ;bi,te '!pJ)'tliis 'r~'li.ftg" 9'l'!t(~ci;y.Jng,. t;.he application. If, upon 
notice by r~gi~t",,~re~ e.:r'~p...@~cl.fied,'mail ~~o the person of recor<:'l 
who had the pr:Lor r~ght.," such per'son fal.ls to appeal such rul~ng 
in the manner provide¢!. f.or- in NRS 533.450, and within the time 
provided for thei"e,in.,,,"the arleged abandonment declaration as 
set for'th by ·<thel sta.te engineer becomes final.!§! 

,. t ' , ., i '~', I IV 

~ '.. -"'. ", 
The 'water rights under Permit 19116, Certiflcate 6426 are 

"permi't~ed rights" and "determin~d r1gh~s" as .. -<~e"s.c;ribed in NRS' 
534 ~ 090 and are therefore 'subj!9ct t'0,,»t:'~'e. ·,~p~0.:vis<10ns of that 
statut·e. 'i-.;;~,. -";,.,:::.' . :. 
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The 1967 State Legislature amended NRS 534.090 to provide 
that forfeiture would apply to both determined and undetermined 
rights.!2I 

VI 

NRS 534.090 clearly sets forth and provides that forfeiture 
shall apply whether such rights be initiated after or before 
March 25, 1939. 

VII 

The 1977 Nevada State Legislature was fully aware of the 
issue regarding forfeiture of underground water rights as pro
vided in MRS 534.090. Representa::t'iv'es of persons interested in 
Diamond Valley and holders of rights to appropriate water for 
irrigation purposes in that area gave testimony before legisla
tive committees regarding a -possible amendment to MRS 534.090. 
No amendments to that statute ¥ere adopted by the 1977 Legislature. 

VIII 

Forfeiture of the water'righ't does not become final until 
expiration for a time for. appeal of a ruling declaring such 
water forfeited as provided in MRS 533.450.~ 

IX 

Evidence, information and data av~ilable clearly and con
clusively establish that for. a period of in excess of five suc
cessive years water has not been, .. 'beneficially used for the irri
gation of crops for the purposes for wb,ich the water rights were 
acquired under Permit 19l16,.Certificate 6426 on the following 
parcels of land: the SE~ SW~ of Section 7; NE~ m~~ and NW~ NE~ 
Section 18, T.22N., R.54E., M.D.B.& M. Evidence indicates that 
the well under Permit 1911'6 was'1.l.,sed to irrigate crops on the 
SW~ SE~ of Section 7, the SE~-NW~, SW~ NE~, NE~ SW~ and NW~ SE~ 
Section 18, T.22N., R.54E., in 1976 and 1977. 

RULING 

It is hereby ruled and declared that the portion of the 
rights to appropriate water under Permit 19116, Certificate 6426 
appurtenant to the SE~ SW~ Sect~on 7, NE~ NW~ and NW~ NE~ Section 
18, T.22N., R.54E., M.D.B.& 'M. have been forfeited because of 
failure of in excess of five successiv~ ,y?_ars, on the part of the 
holder of the rights to use beneficia.1""lyi ft.h'e ;uniJerground water 
for the purpose for which saiq. rights ·t.,ere< acqulred. The remain
der of Permit 19116, Certificate '6426 is declared to be not for
feited at this time. No fi'nd.i.-~g, .. iS ma¢l~. q,r~~tere,<t' ~egardin~ 
abandonment of said rights. l,,,t . ~,~t.r..,.) ~. ;~~-' I \ {'" ' , 

Respect,,f,u,11y" submitted', 

/7 !!.:1e4).~::-s 
~~ D'<J1eSltergard' -,,~ 
State Eng~neer ,. - . 

, .. ~ '!' ',.', . ~ '.: -' ~ 
~ -, " " -

RDW/BR/bl 

Dated this __ ~2~1~s~t~~day 

of_::D"e"c"'e"m""'b"e"r'-___ ,:..' ~c' 197 T. 
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FOOTNOTHS ~. 
~: ,:, ,: 

1. State Exhibit Nd._ 28 of th,e Trahscript in the Matter of the 
Investigation irito the Alleged Forfeiture and/or Abandonment 
of Various ,Water, Rights in Diamond Valley, Eureka County, 
Nevada, Pursuant'to· NRS 534.09,0 ~held on June 28, 1977. (Here
inafter __ referred to as June 28" '~f?r~t7 'Transcript) 

'.-' , 
2. St.ate Exhibit No. 57, June 28, 1977 Transcript. 

3. State Exhibit No. 59, June 28, 1977. Transcript. 

4. State Exhibit No. 60, June 28, 1977 Transcript. 

5. State Exhibit No. 3, June 2,8,'1977 ,Transcript. 

State Exhibit No. 1, June 28, 1,9"1'7 f,ranscript. 
" 

6. 

7.. June 28, 1977' Transcript. 
, 

8. June 28, 197.7 Transcript, pages 123 througq ,125. 

9. ?tate Exhibit No. 61, June- ~2·~., 1977 Transcript. 

10. June 28, 1977 Tr,anscr,i.,pb, .. page 124. , , 

11. June 28, 1977 Transcrip,tn.p~ge 126. 
-~ '--

12. Public Reoords' w~thin ... 't!~~'~lige_{·-o-f the State Engineer. 

13. State Exhibit No. 4, JUne;f?..!.~:·~~ 1977 Transcript. 

14. Public Records within the Off;.ice of the State Engineer. 

15. NRS 053.4.090 
.. ,;.J. ,," ; 

16. NRS 534.090 

• 1"7', 

18. 

~t;a~uie~~ ... -·qif"~;v.ada, ~ i9~~~~J<~~~';ion, Volume 2, page 1053 . 

NRS 534.090 . "~' ',- "1 
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