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J'rﬁplitatlon 191%5%Was" £iled By Ridolph Doell on August
24, 1960 to appropriate undqgground water for irrigation
and domestic purposes. The proposed place of use was the
Wi Sectlon 32 T. 23N., R.54E., M D.B.& M. A permLt was

§§ sued’ under1App11cat10n 19145 on Jpne 7, 1961 fo 4““;fﬁs
o Qﬁ}ﬁrifor 1rr1gat10n angbﬁomestlc purposes.” E%‘Tré ‘t
q?ﬂgggagiﬁsgued under sald‘permlt on Augugt‘iﬁ* i96§1for The
tgg}gatibn‘an@ dOmestlc pUrposes. I/ THere' 16% abBeridal o'

assfgnﬁenfs of' interést in Permit 19145. The current owners
of record are James L. and N?ncy Jane Moyle.
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Appllcaﬁlon“23813wWas“f11ed by" Carol wﬂ?An&er sOH: ohi ¥« by
April’l?HalQGT f rtﬁéfm1351on o chang% the ' pointd ot div, :
pfﬂwaﬁérs hereggfore app ropr Yated”undert, Pe:mft‘f§1439’?1f?§*““‘
Proposed: prace ot use’ #ﬁé“the Bk of Bection’ 32!, TIZ3n
M.D. g*& Mi Ahp%r%ﬁk} was 1ssued‘undﬁr Appllcatlon"QBS'GﬂcEP‘"
%ebﬁéﬁﬁer'iﬁn 1967 fér 5‘41 JE sf*pf wéter'for'lrrl_ Aok hhd
Jdomelstiic” purp6ses. Certiflcate‘6ﬁ2ﬁ‘was fégﬁed und f”Béfﬁif‘
23813“6n“August 1'% 1968 J2/ CThEre 18 sermes Yo't assi@“ entis
nﬁé‘est in Pé"“*t 2B8T3V T The'current OWnéig‘of techrd: are
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By letter of April 5, 1977, partles of 1nterest were noti-
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fied’ that aﬂfleld 1nvest1gat10n would: bé“held ‘on Aprll 26,1977
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4 A field investigation was held. on April 26, 1977 and was A

I

|
3 l attended by parties of interest and representatives of the
| Division of Water Resources. A Report of Field Investlgatlon
dated May 10, 1977°was filed in the State Englneer s office.?/

| N . Iv

1977 that the hearing in the matter of the determination of
forfeiture and/or abandonment of the subject rights was sche-
o | duled for Tuesday, June 28, 1977 in the Eureka County Court
| § House, Eureka, Nevada.f/ Extensive evidence, testimony and
P arguments were presented at the hearing.7?/ :

| H N . . N . .
| ) Parties of interest were given notice by letter of May 20,
l

; ' o v ' o

|

|

T By letter of April 19, 1977, Richard E. and Mari Kephart
| demanded that the State Engineer withdraw all of the protests
the Kepharts had made against the subject water rights, The

d | letter included a similar demand for the State Engineer to
‘ . enforce NRS 534.090.8/

. ; . ' : Vi

. | Mr. Ralph Gamboa, Water Commissioner for the State Engi-
neer's office, testified that he had knowledge and familiarity
: with the 8% of Section 32, T.22N., R.54E., M.D.B.& M., dating
! back to 1973. He testified that during the period 1973 through
1 1975 that he had never seen & crop on the 8% of said Section
32. During thdat period, the well under Permit 19145 had been
i equipped with an AC pump but no motor ‘or gearhead. The well
under Permit 23813 was not equipped with pump, motor or gear-
. : head during that time. Mr. Gamboa testified that in 1976, ap-
j t proximately 160 acres of grain was raised on the 5% of .said
! - Section 32, that crop being irrigated by the well under Permit
| f 19145. The well had been equipped with a 100 horse:power
b General Electric motor and electric meter 57-A91507. The well
L under Permit 23813 was not equipped in 1976 ox 1977 either.
The location of the 160 ac¢res-of*grain grown in 1976 was in
r approximately the center of the S% of Section 32, T.23N., R.54E.,
being the Wy of the SE% and the E% of the SWk%.2/ Mr. Gamboa
. identified and interpreted an aerial photograph of the property
j [ in question. -Said photo was. dated September, 19273. *_/ His
| l testimony was that said photograph showed signs of cultivation
| ; of 160 acres in the Sk of said- Section 32. That 160 acres
ﬂ o being within the EY Swk and W% SEP.ll/
| W

ey ‘. -
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1 : Mr. Wayne Testolin, Water Commissioner for the State Engl-
E ' neer's office, testlfled 1n concurrance with’ Mr. Gamboa regard—‘ ;
) | ing the status of egui en@”ﬁ?*ﬁhe;welfe under Permits 19145 e

. , and 23813, the lack” of%crops and- applrcatlon of water for the i

| i period 19?3 through; 1975 and 1?terpretatlon of the aerial photo-

: \ graph of the area insquestion. 12/
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There was a determination:and ruling of forfeiture of
certificated water; rights to appropriate underground water 1n )
Dlamond Valley,yEureka County, Nevada as of Becember 3, 1975.13/

¥ ; | : : o IX
4

: Order No. 541 was issued by the State Engineer on Decem-
.”;“ - ber 22, 1975 entitled "Notice of Curtailment of Water Appro-

L priation within the Diamond Valley Ground Water Basin". This
| : order included a:paragraph indicating that"all applications
) | filed to apprOprlate water for 1rr1gatron purposes on lands in
1 i Diamond Valley that had a previous water rlght lost through

| forfeiture will be considered for approva& on -an individual

i basis and on their own merits” lﬁ/ -N@tlce\of this order was
published in the Eureka. Sentlnel on. the follew1ng dates: Decem-
ber 27, 1975; January 3, 10, 17 and 24, 197& 15/

CONCLUSIONS _ . Ly

1 I . :4"“'-_' g % - .“" - Lt
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The State Englneer has jurlsdlctlon of the parties in the - ﬁﬁ;a

subject: matter of this actlon.létli PR
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?‘71. 1 The source of water under . PermJ.t 19145 and Permit 23813
&?lj' i is undergreund water. , T
25 : o ; IIiIr;“

'1 E ' NRS 534.090 provides'as”fdw&ﬁwsi

1' "l. Failure for 5 succe551ve years on. the. part of the holder

i : of any right, whether it he an. adjudlcated right, an unadjudi-

i : cated right, or permitted. rlghtd -and further whether such

d“- 7 right : bealnltrated‘aften&erhbefere'March 25, 1939, to use bene-
. | ficially all or any part of the underground water for the pur-

. ; pose for which such right, shabi be acquired or claimed, shall
i -work a forfeiture of both_undetermlned rights and determined
;-nﬂ rights of the right to the:use ¢f such water to the extent of
S such nonuse. Upon the forfemture of a right to the use of

- : ground water, such water shall revert to the public and shall

I P be available ‘for further approprlation, subject to existing

i . rights. If, upon notice’ by*reglstered or.certified mail to the}
person of record whose rlght -had been: declared-forfeited, such
person fails to appeal.’ spch»rullng in- the manner provided for in
NRS 533.450, and within the .time provided for therein, the for-
feiture becomes final. :'_&ec-v,f- &

otherwise may be lost by- ébandonment “If the state engineer,
in 1nvest1gat1ng a ground.- water sourCe, upon which there has
been a prior right,; fgr the’ purpose “of. acting upon an applica-

t

|
:i 2. A rlght to use undergreund waten whether it be vested or

!

E

E tion to approprlate water from the ‘same source, is of the belief -
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from his examination that an abandonment has taken place, he
shall so state in his ruling approving the application. If,

upon notice by reglstered or certified mail to the person of
record who had the, prior right, such’ person fails to appeal

such ruling in the manner provided f6r in NRS 533.450, and within
the time provided for therein, the alleged abandonment declara-
tion as set forth by the state engineer becomes final."l7/

_ v :

The water rights under Permit 19145, Certificate 6719 and
Permit 23813, Certificate 6724 are "permitted rights" and
"determined rights" as described in NRS 534,090 and are there-

. fore subject to the provisions of that statute.

v

The 1967 State Legislature amended NRS 534.090 to provide
that forfelture would apply to both undeterminéd and determined
rights.18/ _ A

vI

NRS 534.090 clearly sets forth and provides that forfei-

ture shall apply whether such right be initiated after or before
March 25, 1939, .

" vir o

. The 1877 Nevada’ State Leglslature was fully aware of the
issue regardlng the forfelture of underground water rights as
provided in NRS 534.090. Representatives of persons interested
in Diamcond Valley and holders - of rights to appropriate water
for irrigation purposes in .that area gave testimony before
legislative committees regarding a possible amendment to NRS

534.090. No amendments to that statute were adopted by the
1977 Legislature. ‘

_VIiI'e

Forfeiture of a water right. does not become final until
expiration of a time for appeal of a rullng declaring such
water forfeited as provided<in NRS 534. 450. 19/

c

I._x'

"Any application for a permlt Qi anﬂ permﬁt to approprrate*
water may be assigned subjecf‘te ‘thé condltions of“the' permit -
but no such assignment shall be blndlng except between the par-
ties thereto unless flledyfor-record wlthln the office of the

State Engineer”.20/ The current Aufhers of Permlt 19145 Certl- ;Y

ficate 6719 and Permit 2381§u.Certﬁ%1cate 6724 therefore are ¢}
bound by their predecessorsiactlon or rnactlon as it relates to
the possible forfelture of sald rlghts.

‘_ . R . L
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Evidence, information and data available clearly and
conclusively establish that for a period of in excess of five
successive years water has not been beneficially used for irri-
gation of crops for the purpose for which the water rights were
acquired under Permit 23813, Certificate €724. Evidence and
information available establlsh that water was benef1c1a11y
used under Permit 19145, for approx1mately 160 acres in 1976 on
portions of the 8% of Sectlon 32, T, 23N. R.54E., M.D.B.& M.

RULING

It is hereby ruled and declared that rights to appropriate
water under Permit-23813, Certificate 6724 have been forfeited
because of failure for in excess of five succegsive years on
the part of the holder of the rights to use beneficially the
underground water for the purposes for which said rights were
acquired. No finding is mgde .or entered regardlng abandonment
of said rights., It is als® rlled that rights to appropriate
water under Permit 19145, Certlflcate 6719 are. declared to be
not forfeited or abandoned at thls time,

RDW/BR/bl

Dated this 20th _ ,ﬂ@ay
of December Ly I977
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State Exhibit No. 47 in the Transcript of Public Hearlng ;

in the Matter of the Investigation into the Alleged Forfei- ° S
ture and/or Abandonment of Varigus Water Rights in Diamond =ﬁiq-,g
valley, EBureka’ County, Nevada,* Pursuant to NRS 534.090 held 7% °

on June 28, 1977, (Herelnafter referred to as June 28, 19?7
Transcript) .

State Exhibit No. 48, June 28, 1977 Transcrlpt.
State Exhibit Ne. 46, June 28, 197? Transcrlpt
State Exhibit No. 49, June 28, 19?7HTranscr1pt.
State Exhibie.ﬁ&SQSQ, June 28, lS??'Tranecript..
State Exhibit No. 1, June 55,-1977 Transeript.
June 28, 1977 Transcrlpt._ |

State Exhibit Nei_gff"ne_ZS, 1977 Transeript.

June- 28, 1977 Transcrlpt;épages 110 through 113,
State Exhibit No. 5;,fJune,28, 1977 Transcript.
June 28, 1977 Transcrﬁpﬁ,.paqenlll- -

June 28, 1977 Transcrlpt, page 113,

Public Records w1th1n the Offxce ‘'0of the State Engineer.
R

-State Exh;b1t~Ne.;4 June 28 1977 Transcrlpt.

1
'..'urq = " K ?‘;b

Publlc Receords within the Offlce of the State Engineer,

‘h

. NRS 534 0904 ¢ !‘*} *‘-‘1 e
i : ,“s . #. E
RS 534 , 090. “a

. e ’, . . .
StatutesﬁoffNeuada, 1961|Regular'Sessién,“Volume 2, page 1053.

NRS 534.090. - Y. Y. TR
o . : o R
NRS 533.385. ¥ .. .
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