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IN THE MATTER OF FORFEITURE AND/OR ) 
ABANDONMENT OF WATER RIGHTS UNDER ) 
PERMIT· 13664 (CERTIFICATE 4138) TO ) 
APPROPRIATE THE WATERS OF AN UNDER- ) 
GROUND SOURCE WITHIN THE LAS VEGAS ) 
ARTESIAN BASIN, CLARK COUNTY, NEVADA.) 

R U LIN G 

Application 13664 was filed by Jack Wollenzien on March 
29, 1951 to appropriate underground water for irrigation and 
domestic purposes. The proposed place of use was 80 acres 
within the SE~ SW~ and SW~ SE~, Section 2, T.22S., R.61E., 
M.D.B.& M. A permit was issued under Application 13664 on 
July la, 1951. for 1.5 c.f.s. for irrigation and domestic pur
poses. C~rtificare 4138 was issued under said permit on 
January 10, 1955.~ There were a series of assignments of 
interest in Permit 13664. The current owners of record are 
Red Buttons and Helayne Buttons as joint tenants an undivided 
1/2 interest, and Sergio Franchi an undivided 1/2 interest. 

FINDINGS 

I 

In a letter of January 17, 1977, Red and Helayne Buttons 
and Sergio Franchi were notified that unless evidence to the 
contrary were received within 30 days, Certificate 4138 
(Permit 13664) would be declared forfeited.~ 

II 

In a letter of February 8, 1977 to the State Engineer, 
Charles W. Deaner, Attorney at Law, submitted a "Response to 
Notice to Declare Forfeiture" with. exhibits.V 

III 

In a letter of Marph 30, 1977 to Mr. Charles W. Deaner, 
the "Response to Notice to Declare Forfeiture" was acknowledged 
and Mr. Deaner was informed that a hearing woul~ be scheduled 
to receive additional information and ev~dence._/ 

IV 

Parties of interest were given notice by letter of June 
7, 1977 that a hearing in the matter of forfeiture and/or 
abandonment of the subject water right was scheduled for Tues
day, July 19, 1977 in the Las Veg.as Convention Center, Las 
V~gas, Nevada.~ Evidence, testimony and arguments were pre
sented at that heari~g.~ 
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FINDINGS (Continued 

v 

Mr. William J. Newman, Hydraulic Engineer IV for the 
State Engineer's office identified and interpreted photographs 
of the well site and portions of the property under Certifi
cate 4138. 7/ Mr. Newman testified that we had examined the 
well site,-the surrounding property and the irrigation faci
lities on dates ~a!lgi!lg from 1970 through 1976.-V ~. Newman 
further testified that we" had not seen and that it was his 
opinion that no water had been placed to beneficial Use "on lands 
described under Certificate 4138 from the well under said cer
tificate during the period 1970 thro~gh 1976.~ 

VI 

Mr. Francis W. Thorne, Branch Eng.ineer for the State 
Engineer's office testified that there were no crops produced, 
that there was no harvesting of crops and ,that there.was no 
application of water to beneficial use under Certificate 4138 
since 1970. 10/ 

VII 

Mr. Deaner offered into evidence "Response to Notice to 
Declare Forfeiture" with attachments and other exhibits which 
are a part of the hearing record.~ 

VIII 

Mr. Richard Lindsay was called as a witness by Mr. Deaner 
and described his involvement with the property included under 
Certificate 4138 beginning in 1976. Upon dross examination, 
Mr. Lindsay testified that no crops resulted from.the irriga
tion of that 1and.~ 

IX 

There was no information, evidence or testimony submitted 
to in any way indicate, infer or confirm that water was applied 
to the land described under C'ertifiqat~ 4138 for .the ir,rigatian 
of crops;"during the period 1970 through 1975.~, .. 

CONCLUSIONS 

I 

The State Engineer has jurisdiction of ,the ,parties and the 
subject matter of this action. l4/ 

II 
The source of water under Permit 13664 (Certificate 4138) 

is underground water. 
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CONCLUSIONS (Continued) 

III ' 

Nevada Revised Statutes 534;.090 provide, as follows: 
I • • " 

"1. Failure for 5 successive years on the :part of "the holder 
of any right, whether it be an adjudicated right; an unadju- ( 
dicated right, or permitted right, and further whether such 
right be initiated after or before ~larc.h 25,.1939, to use bene
-ficially all or any part of the underground "water for the pur
pose for which such r;ight shall be -acq'uired o.x claimed', shall 
work a forfeiture of both undeterrnined,rigq,ts and determined 
rights of the right to the use of 'su'ch water to the extent 
of such nonuse.' Upon the. forfeiture 'of a -right to .the use of 
ground water, such water 'shall revert to the -public and shall 
be available for further appropriation, subject to existing 
rights. If, upon notice by r~gistered or ,certified mail to 
the person of recor,d whose right has been declared forfeited, 
such person fails, to appeal such ruling iri, the ,manner provided 
for in NRS 533.450, and "within the time provided for therein, 
the forfeiture becomes final. 

2.. A right 'to use underground water whether it be vested or 
otherw'ise may be lost by abandonment·. If the state engineer, 
in in~estigating a ground water source, upon which there has 
been a prior right-, for the 'purpose of acting upon an applica
tion to appropr ia te water from the same source', is of the be
lief from his examination that· ,an abandonment has' taken place, 
he shall so state in his ruling approving the application. 
If, upon notice by regis"tered' or certifl.ed mail to. the person 
of record who had the prior right, such person fails ,to appeal 
such ruling in 'the manner provided for in NRS 533.450, and 
within the time provided for therein, the alleged abandonment 
,declaration as set forth by the state engineer becomes final.nI5/ 

IV 

The water rights under Permit 13664 (Certificate 4138) 
are IIpermitted rights" and "determined rights" as described in 
NRS 534.090 and are, therefore, subject to the provisions of 
that statute. 

The 1967 Nevada State Legislature amended NRS 534.090 to 
provide that forfeiture would apply to both undetermined and 
determined rights.l6/ 

VI 

Nevada Revised Statutes 534.090 clearly set forth and 
provide that forfeiture shall apply whether such r;ight be 
initiated after or before March 25, 1939. 
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CONCLUSIONS· (Col),tinued), 

VII 

The" 1977 Neva'da State Legislature was .fully aware of th~ 
issues ·regarding forfeiture of underground water rights as 
provideg "in ,NRS" "534.090. No 'amendments to that statute were 

'adopted by -the 1977 Legislature. 

VIII 

"Any 'applicat'ion.for a permit or any:permit to appropriate 
water rnay',be assigned subject to" the, conditions of the permit, 
but np. such~ ,ass:ig~eilt. s,l)all bee, 'pind,ing ·except between the 
paj:-ties the,i~to/ unless flied -£o~ record" in the office of the 
'State Engine'e:r.l'~- The"current'owners of ,Permit 13664 (Certi
ficate 4138) therefore are bound by their predecessor's action 

-or in.§tctio,n ,as it '~elates to the possible ,forfeiture of .s~id, 
,rights. ".. r :-' ' .' 

IX 

Evidence, information and data available clearly and 
-conclusively establish' that for a period, iii excess of five 
successive years ,,- water has not' been beneficially used for the 
purpose for which the' water right was acquire~, under Permit 
13664 (Certificate 4138) . 

RULING 

It iso' hereby ruled and declared that· the right to appro
priate water under Permit 13664 (Certificate.4138) has been 
forfeited ,because of failure for in excess :of five successive 
years. on 'j:he part of the holders of the right to use benefi-· 

. 'cially the underground water for the purpose for which said 
right was, acquired._ No find'ing is made or 'entered regarding 
abandonment' of said ri<.;fht. ' .::~ _",~,c.""~ 

._"O~"';;' ~ ,,' " , 

ROW/bl 

Dated this _____ 3_0_t_h ____ ~--~day 

_ _._.J~,~ ",.O:o::,J. r ' 
Respectful-ly subnur~'ed'''''''~''·'''':5;/" 

- ''',' ~' ~ { 

'c /J £? /:N"\ !:--~ '~'\ ',,'>' 
~,6/.i~", . 
ROLAND D. WEST~~d,Ro 1. \, t c,' ·c 

, .. "., "" - .. - -
.State Engineer f ':',\~ .fi}::~ 

. ,10',,..,..."-::-.. r~-
• ~,"" -e" .. _",,~,..,,-... ~ _--• ,J;? ~v" ~ -:;. • 

C' '_"'5 9~ '".)'-, ~ 
',-, -, " -,----
"~w~,<- "-""-

f September 1977 o ____ ~ __________________ , . 
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FOOTNOTES 
, 

L State J?xh,ibit No. 2, . July -19, 1977 ,Hearing. 
, 

State 'Exhibit No". 3' July 19 1977 He~ring-. ,. , , ,. , ~, 2. 

3. Public RecorCis Located. wit;.hin the State E!lgineer's Office. 

4. State Exhibit,.No.'4:',.-Jjily._~9·~.'·!i~}7' Heari!lg.·. 

.. 

5, 

6.' 

7 .. " . 
8 . 

9 . 

10. 

11. 

12 . 

.' 
Sta,te "Exhibit NO.,. i, j~ly 19, 1977 Hearing. . '. 
Reporter's Transcript- of Proceedings Upon'Hearing ~n the 
,Matter of Determination -of, Fprfeiture of Certif-J.cate 4138 
,(Permi t .13664) July 19, 1977. . (Hereinafter Referred to as 

- July 19 Transcript) . 

. Sta:te~ Exhib'i t No . 5A thro~gh 5E, July 19, 1977 'Hearing. 

July 19 Tran:'3cript, P!3-ge 10, Lines 18 thro~gh 2I. 

July 19 Transcript, Page II. 

July 19 Transcr'ipt, Pages 16 arid 17. 

Franchi Exhibits "A" through ~'I" . 

July 19 Transcript,. P~uje 34; Line 7. 

,13 •. July 19 '-Transcript and public Records Located w~thin the 
,State Engineer.' s Office. 

14, NRS 534.090. 

15 .. NRS 534.090. 
, , 

16 .. Statutes of Nevada 1967 Regular session;, Volume 2, ,P?ge 1053. 

17 •.. NRS 533.385' 
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