
IN THE MATTER OF FORFEITURE AND/OR 
ABANDONMENT OF WATER RIGHTS UNDER 
PERMIT 18848, CERTIFICATE 5962, 
PERMIT 18849, CERTIFICATE 5963, 
PERt~IT 19016, CERTIFICATE 5964 AND 

) 
) 
) 
) 
) 

PERMIT 19017, CERTIFICATE 5965 TO ) 
APPROPRIATE THE WATERS OF AN UNDER-) 
GROUND SOURCE IN DIAMOND VALLEY, ) 
EUREKA COUNTY, NEVADA. ) 

GENERAL: 

I 

RULING 

Application 18848 was filed by Felix D. Glass, Jr. on May 16, 1960 to 
appropriate underground water for irrigation and domestic purposes. The 
proposed place of use was the W~ of Section 20, T.21N .• R.54E., M.D.B.& M. 
A permit was issued under application 18848 on February 9, 1961 for 4.0 
c.f.s. of water for irrigation and domestic purposes. Certificate 5962 
was issued under said permit on January 3,1966. 1/ There is a series of 
assignments of interest in permit 18848. The current owners of record are 
Dalton and ·Penelope A. Wilson. 

I I 

Application 18849 was filed by Josephine Glass on May 16, 1960 to 
appropriate water from an underground source for irrigation and domestic 
purposes. The proposed place of use was the E~ of Section 20, T.21N .• 
R. 54E.. M. D. B. & M. A permit was issued under app 1 i cati on 18849 on February 
9, 1961 for 4.0 c.f.s. of water for irrigation and domestic purposes. 
Certificate 5963 was issued under said permit on January 3, 1966. 2/ There 
is a series of assignments of interest in permit 18849. The current 
owners of record are Dalton and Penelope A. Wilson. 

I I I 

Application 19016 was filed by Josephine Glass on July 13, 1960 for 
permission to appropriate water from an underground source for irrigation 
and domestic purposes. The proposed place of use was the E~ of Section 20, 
T.21N., R.54E., M.D.B.& M. A permit was issued under application 19016 on 
October 16, 1961 for ,5.4 c.f.s. of water for irrigation and domestic purposes. 
Certificate 5964 was issued under said permit on January 3, 1966.~ There is 
a series of assignments of interest in permit 19016. The current owners of 
record are Dalton and Penelope A. \~i1son. 

IV 

Application 19017 was filed by.Felix D. Glass, Jr. on July 13, 1960 to 
appropriate water from an underground source for irrigation and domestic 
purposes. The proposed place of use was the W~ of Section 20, T.21N., R.54E., 
M.D.B.& M. A permit \'Ias issued under application 19017 on June 13. 1961 for 
5.4 c.f.s. of water for irrigation and domestic purposes. Certificate 5965 
was issued under_ sa i d _permi t on Janua ry 3. 1966.4! There _ i.s_a_seri es of. 
aSSignments of interest in permit 19017. The current owners of record are 
Dalton and Penelope A. Wilson. 
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FINDINGS 

j 

In a 1 etter- of January 19, 1977 to the State Engineer, Kenneth E. and 
Ea;rlene Stenton requested initiation of. proceedings to declare water\,perrnits; 
issued for Section 20, T.21N., R.S4E., M.D.B.& M .. forfeited and or aban~ 
doned·21 . 

II 

A field investigation was held on" "February 15, 1977 and was attended by 
parties of intere,st and represent~ti.ves of the Division of ,Water Resources._ 
A Report of Field Investigation'dated February 25, 1.977 was filed ;n the 

. State Engineer's office .. V '. 
IV 

Parties of .interest were given notice by letter of Aprir 1, 1977 that a 
hearing in the matter, of the forfeiture and/or abandonment of subject water 
r; ghts was, schedu.' ed' for Thursday, April 19, 1977 ; n the Eureka County Court 
House, Eureka, Nevada.S/ 

V 

The hearing was convened as scheduled. Ross Eardley, Attorney at"L~w, 
counsel fO'r Dalton and Penelope A. Wilson made a request and motion that "the 

:1' hearing 'be continued until another date, on the basis "there is legislation 
i pending that if it pass'es would greatly change the forfeiture statut,es and 

would introduce into the concept of forfeiture several new factors and that 
the testim.ony that would.be taken at this hearing would be 'q'uite different if 
the. legislation should pass and many other things that could' be introduced as 
evidence ',' ':. ,"2; The mati on for' conti nuance wa~ granted,~ 

'I 
" :1 

;1 
': 

i 

VI 

By letter of April 19,1977, Kenneth B, and Earlene Stenton demanded 
that 'the State 'Engineer. withdraw. all. of the protests the Stenton$ h'~d made. 
against, the:'su~ject'~at'er rights. The'letter included a, s.i.li1ilar demand ·for 
the State Erigineer to enforce NRS 534.090.lV 

. . 
" VII 

Parties of interest were given notice bY.letter of May 20, ·1977 tha,t the 
hearing in the. matter::of ·the ~determination of forfeiture. and. or abandonm~nt 
of the s!,lbject water rjghts' was rescheduled f.or June 15. 1977 'in the Eureka 
County Court House, Eureka, Nevada,~/ Extensive evidence. testimony and 
arguments were presented at the heari n9. ~ . 
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Fl'NDINGS (Continued) 

VIII 

Mr. Ralph Gamboa, Water Commissfoner for the State E~gineer's·office 
testified that he had knowledge and fam.iliar.ity with Section 20, T .21N., 
R.54E., M.D.B.& M. dating back to 1972. He testified that upon his· inspection 
of the subject property in 1972, 1973, 1974, 1975 or 1976 he.had never.seen 
a crop on the land or a motor on any of the wel1s.~· Mr'. Gamboa identified 
and interpreted an ae'ria" photOg~aph of the property in question. Said 
photo was dated September, 1973.~/ His testimony was that said photograph 
showed no signs of crop on the described property.~ " _ .. 

IX 

Mr. Wayne Testolin, Water CommiSsioner for the State Eng'ineer!;5 office 
testified ;n concurrance with Mr. Gamboa regarding the status of equipment 
on the we 11 5 und~r Cert; fi cates 5962, 5963, 5964 and 5965', the 1 ack of crops 
and application of water for the period 1972 through 1976 and i'nterpretation 
of the aerial. photo,graph for the area in ,qu,es~jbn.22I 

X 

·Mr. Laver.ne Machacek testified that the only crop that 
on the property was to prove benefictal use on t~e wel.l.~ 

XI 

" 

was ever grown 

Mr. Jerry Machacek testified that there had not been anything farmed 
on that land since the late 1960'5.22/ 

XII 

There was no information, evidence or test~mony submitted that would in 
any \'/ay indicate. infer or confirm that water was applied to Section 20 •. 
T.21N'

O
.R.54E., for the irrigation of crops during the period 1972 through 

1976.'2.-' .' 

XIII 

Mr. -, Da 1 ton,_,Wn son ,test i f..; ed that in conversat ions wi,th, representat i ves' 
of the:·' .. S'iate' "Engi.'n'eer "s: 6ff, ce--he had- 'been told' that hj s water ri ghts were 
in good,_'standirig .. ~/ ' " . 

XIV 
'-,' 

Mr. Ross Eardley, Attorney for Dalton Wilson •. ,introduced into evidence 
Wilson Exhibit A which is a list of monies expended by Dalton Wilson in 
preparing the land for irrigation. The exhibit indicate? that the total 
amount of money spent on Section 20 by Mr. Dalton \~ilson is $44,451.36. The 
exhibit does not indicate dates that these monies were expended. 22 / 
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FINDINGS (Conti nued 

xv 
Mr. Ross Eardley, Attorney for Dalton Wilsqn, introduced into evidence 

Wilson Exhibit- B. Wilson's Exhibit B ;s a letter from Mr. E. C. Johnston 
of Eastland, Texas who was the owner of said Section 20 prior to its purchase 
by Mr. ~Iilson. The basis of the letter was that for a period of several 
years beginning in 1968 the Johnston's had-attempted to get lessee's to farm 
and operate said Section 20 but had been unable to do so until Mr. \~i1son 
took over the property in 1976.23/ 

XVI 

There was a determination and ruling of- forfeiture. of certificated 
water rights to appropriate underground water in '.D,iamond Valley, Eureka 
County, Nevada as of December 3, 1975. 24/ 

XVII 

Order No. 541 was issued by the State Engineer on December 22" 1975 
ent it 1 ed "Noti ce of Curt~ ilment of Ha ter Appropri at; on' with; n the Di amond 
Valley Ground Water Basin". Th';s order included a paragraph ,indica'ting that 
"all applications filed to appropriate water for irrigation purposes on , 
lands in Diamond Valley that had a previous water right lost through forfei­
tur'e will be considered for a'pproval on an individual basis and on the,ir own 
merits".25/ Notice of this order was published in the Eureka Sentinal on, 
the following dates: December 27, 1975; January 3,10,17 and 24, 1976.26/ 

.. . i: 

e- , ') " 

The ,S'tate Engineer' has 
rna t ter/ or -t t'I i's . act ,i on ::~,2 7 I. . 

.< ",' 

. ,,~ -~ 

CONCLUSIONS 

.I 

jU,r.isdict10n of the parties an'd the, subject 

II 

The 'source of wafer under permit 18848, Certificate 5962; permit 18849. 
Certifi,cate 596,3; permit 19016, Certificate ,596,4 and permit 19017, Certificate 
5965 is underground water. 

III 

NRS 534.090 provides as follows: 

"1. Failure for 5' successive ye'ars on the part of the holder of any r.ight. 
whether it be an adjud.icated right, an unadjudicated right, or permitted 
right, and further whether such right be initiated after or before March 25. 
1939, to USe beneficially all ,or any part of the undergr-ound water for the 
purpose for which such right shall be acqu,ired or claimeq. s,hall work a 
forfeiture of· both undetermined rights and determined rights of the right 
to the use of 'such viater to the extent of such nonUSe.' Upon the forfeiture 
of a right to the use of ground water, such water shal.l revert to the publ ic 
and shall be available for further appropriation, s~bject to existing rights. 
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18848,18849'; 19016 and 19017 

., -

CONCLUSIONS (Continued)' 

If, upon notice by "registered or certified mCiil to.the person of re-cord 
whose right has' been~ declared forfeited, ·such person fails to appeal such 
ru 1; ng in .the manner provi ded for in NRS. 533,450, and wi thi n the time pro­
Ylded for .. there1T); .the for.f~;-ture becomes final ~ 

2~ A right to. use underground water whether it ·be vested ·or.otherwise" may 
be lost" by abandonl1)ent. _ XI" the state etigineer, in inv.estigating ,a ground 
water source •. upon. who; ch ther.e has be-en a pr; or right,. for the purpose -of 
acting upon an· app)·;'c·at;o~ to appropriate- water from t~e' same source, is of 
the belief from his ,examination that an abandonment has. taken place, he 
sha'll ~C? state .in ··h;;s. rul·ing ,appr'oving the application .. If, upon notice· 
by registered or certified mail to' the person of record who had :the prior 
ri ght, such per:son fa, i1 s to appea 1 such ru 1 i ng in the 1!Ianner provi ded. for' i n 
NRS 533."450, and within the time provided for ·therein, the alleged abandop­
ment declaration as s'et,·.forth by the state engineer, bec'omes final. 1128/ . 

. ' 

IV 

. The water rfghts under permit 18848, Certifi cate 5962;' permit J 8849, 
Cert; fi ca te 59,63 ;~. permi t 1 Q016, Certifi ca te 5964 arid permit 19017. Certi­
fi cate 5965 are.,.I'perrnttted -r19hts I! a,nd "detefrni ned ·rights·II

·• a,s de.scri bed in 
NRS 53'4.090 and are .therefore subJect fo,<the::,.provisioris of that· statute. . . ~ . 

,ture 

, ' .... . 
~', ;, .' , . 

,.".: ,> .. , ...• '. : . , .' ~ :: . " . 
V,." 

,.. i \. 

Ihe,)967 State Legisl~ture amended.NRS 534,090 to' provide that 
would.,app1y to. ,bo.th::undetermined ~,nj:l determined f.ights.29/ 

. - .. 

VI 

for.fe; -' 

,-:',1 NRS 534.090 'clearly sets forth and provides .. that 
whether. such right .be initialed after or' before March 

forfelture 
25, 1939, 

shall apply 

VI'! 

The' 1977 Nevada.'State teglslature WaS fully aware' o"f' the' issue regarding 
forfeiture of l!nderground water, rights as provided i'n: NRS 534,090, Repre­
sentatives of person~.-;nterested fn the Diamond Valley. area and rights't,o 
appropriate water for irrigation purposes in that area' gave testimony before 
legislat;v.e' 'committees rega'rd'ing a' possible ·amendment to NRS 534.090. No 
amendmentS to that statut.e were adopted by the 1977 Legislature, 

VIII' 

Forfeiture .of a water right does not beco)TIe final: until expiration of 
a time for 'appeal of a ruling,' qeclaring such water forfeited as',provid~d ;n 
NRS 533,450,30(.. 

IX 

Representat i ves and/or emp 1 oyees of, the. State· Engi ne.er I s· off; ce are 
nei ther"' requi red nor· q~a 1 ifi ed to prov; ~e 1 ega 1 adv,; se: They are respons i b 1 e 

, 
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18849,' 190i6 .and 19017 

.: . 

, , 'CONCLUS I QNS' (Cont'i nued l' 

for making'publ;~- reci:H~ds a,vai:;'a,J:iJe an.d prov'iding a,ssista,nce where. an,d.when 
possible, Upon i'nqu.i.rY they "in'd.icate to .~he ,best of theJr knowledge the 
status of any particular. right as --reflected in the recor,ds ,available to them. 

, ' X, 

Indicat';ons of the status of a" wa,te'r"rig"ht by employees of the State 
Engineer! s office does not:. and cannot wa,i ve· o~ jeopardi ze Statutory- prov,; $; ons 
r.egarding the. dght to 'use or the- r .. igh:t to continued u$e-of the water under 
any given. r,ight. :." 

XI -' " ' .. ' 

':Any app 1 i cat; on fo"r a permit or any permit to 'appropri a~e. water rriay 
be assigned -subject to the .conditions of the permit bjit, n.o such aSSignment' 
shall Qe binding except be,tween the parties thereto unless:.filed for, record, 
in the otftce' of the' State" En'gj neeru ,'3l1 The current' owners of permi t, 18848, 

',Certifi cate '5962; permit ,18849" Certi ficate 5963; p'ermit 19916, Certifi cate 
. 5964 and' permit '19017,,. Certif.i caJe,~'5965 therefore are 'bound by 'their pre-
decesspn~(" " action hr.; ina"ction,:as: it 'relates to the possi-b'le fbrfeiture of 
said ,rigKts'.' ,',',' ,,' "~, . . 

. ': -,-. 

c,,;, ,. ',XI! 

Evidence, information and data available ,clearly 'and'conclusively· 
esta,bris'h that Jor a ~pcriod in excess of 5 successiV,e years' water has not 
been beneficia,lly u,sed for',the purposes for. which the' ~ater ri'ghts were ac­
quired, under permit )8848', Certificate 5962; perm'it ,18849', Certificate 5963,; 
permit 19016,"Certifitate 5964 a,nd permit 19017, Certificate 5965. 

RULING 

, It ;s he'rebY' (ul~ed ',and' declared that, ,rights, to appr.opriate water under 
permit 18848, Certifjcate 5962; per'mit 188.49, Cer:tifica,te, 5963,; permit,190.16, 
Cer,tifica,te 5Q64 'and "permit 19017, Jertificate-5965' ha,vE been ,forfeited , 

,because. of fa; 1 ure ,for in excess of 5' success i ve- years ',on the pa rt, of the 
'holder of the rights'tp use"beneficiglly -the' ,Undergroutld' 'water for the purpose 
for,'which said 'rights were a,cquired. No..fin'ding 1s·ma8e 'or entered' regarding 
abandonment of ,said rights: ,- ,,~,,"_ 

RDW/b1 
.. 

Dated thi s __ ~'~1_3_t_h~'_:---__ '-,day 

, Of __ -,s=-e-,p,-t~e,-m_b_e_r_:----,-___ 1977 
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FOOTNOTES·' '. 
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1. State Exhibit No. 49._ JiJne .15 Tr·anser; pt. .., .,. . . .. 
2, State Exhi bit No, 41 , ·June 15 Tra:nscr:ip~ .. ~ 

3, State Exhi bit No, 42, June .15 -Tr(inscfipt. 

,4, State Exhi bit No, 43, June' 15 Tra,nscript, 
" 

5, State Exhi bit No, 39 ',._ June 15 Transc i rpt. 

6,· State Exhibit No, 44., June 15 Transcri-pt.~ . 

7, State Exhi bit No. 45 .• June 15 Tr~ns.~r1pt, 
... 

8, State Exhibit No, 1 ;. ApriJ 19 Trqn.s~r;pt~· . 

9. -.Reporte'rs Transcript of Proceedings upon the Hearing :of Te?timony and 
. Evidence ,in' the .Matt~r of 'a Request to Declare ~Jater R.ights Forfeited 

". and/or Abandoned., April 19, 1977. (Hereinafter referred to as April 19 
Transcript) Page 6, Lines 10 through 16) 

10', April' 19 .Transcript', Page, 22, Lines 17 through 19',' 

11. State Exhibit NO, 3, June ,15 Transcript:, 

'-2, State Exhibit No.; 2, 'June 15 'Transcript, 
" 

13. Reporters' Transcr,ipt of Proceedings u'pon the Hearing of ,Testimony ,and 
'Evidence in .the Matter of a Request to Oec1a,re 14ater .Rights Forfeited 
and/or Abandoned" ~u.ne 15', 1977, (Hereina.fter referred to as June 15 
Transcript). .. ~ _, .,', 

14. 'June 15 T(<)nscrip:t, Page 114. 

15, 

·16, 

1?:. 

18, 

'19 .. June 15 Transcr1pt, Pages 123 qnd 124_ 

.. 
'" . 

20. June 15 Transcript and Public R,ecords.-Loc9,ted wlthin -the Sta,te' E,ngineer's 
Qffice. 

21. June.15 Transcript, Page 130, Lines 17.,through 21 •. 

22: Wi 1 so'n Ex'h:ib"it. A, 'June 15 -Trqnscri pt ,,-,-.. ~.: __ 

23. ' Wilson Exhibit"B,- June 15 Transcrlpt. 
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