IN THE MATTER OF FORFEITURE AND/OR )
ABANDONMENT OF WATER RIGHTS UNDER )
PERMIT 18848, CERTIFICATE 5962, )
PERMIT 18849, CERTIFICATE 5963, )
PERMIT 19016, CERTIFICATE 5964 AND ) RULING
PERMIT 19017, CERTIFICATE 5965 TO )
APPROPRIATE THE WATERS OF AN UNDER-}
GROUND SOURCE IN DIAMOND VALLEY, )
EUREKA CQUNTY, NEVADA. )

-~ I?}

\
GENERAL:
I

Application 18848 was filed by Felix D. Glass, Jr. on May 16, 1960 to
appropriate underground water for jrrigation and domestic purposes. The -
proposed place of use was the Ws of Section 20, T.21N., R.54E., M.D.B.& M.
A permit was issued under application 18848 on February 9, 1961 for 4.0
c.f.s. of water for irrigation and domestic purposes. Certificate 5962
was issued under said permit on January 3, 1966.1/ There is a series of
assignments of interest in permit 18848. The current owners of record are
Dalton and -Penelope A. Wilson. ‘

I1

Application 18849 was filed by Josephine Glass on May 16, 1960 to
appropriate water from an underground source for irrigation and domestic
purposes. The proposed place of use was the E% of Section 20, T.Z1N.,
R.54E., M,D.B.& M. A permit was issued under application 18849 on February
9, 1961 for 4.0 c.f.s. of water for irrigation and domestic purposes.
Certificate 5963 was issued under said permit on January 3, 1966.5/ There
is a series of assignments of interest in permit 18849. The current
owners of record are Dalton and Penelope A. Wilson.

I11

Application 19016 was filed by Josephine Glass on July 13, 1960 for
permission to appropriate water from an underground source for irrigation
and domestic purposes. The proposed place of use was the E) of Section 20,
T.2IN., R.54E., M.D.B.& M. A permit was issued under application 19016 on
October 16, 1961 for 5.4 c¢.f.s. of water for irrigation and domestic purposes.
Certificate 5964 was issued under said permit on January 3, 1966.3/ There is
a series of assignments of interest in permit 19016. The current owners of
record are Dalton and Penelope A. Wilson.

IV

Application 19017 was filed by.Felix D. Glass, Jr. on July 13, 1960 to
appropriate water from an underground source for irrigation and domestic
purposes. The proposed place of use was the Ws of Section 20, T.21N., R.54E.,
M.D.B.& M. A permit was issued under application 19017 on June 13, 1961 for
5.4 c.f.s. of water for irrigation and domestic purposes. Certificate 5965
was issued under said-permit on January 3, 1966.4/ There is_a_series of.
assignments of interest in permit 19017. The current owners of record are
Dalton and Penelope A. Wilson. : :
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'FINDINGS
In a letter of January 19, 1977 to the State Eng1neer, Kenneth E. and

Earlene Stenten requested initiation of. proceedings to declare water{ﬁerﬁitsa
issued for Section 20 T.2WN., R, 54E., M.D.B.& M. forfeited. and or abafi=

‘doned _/

. III‘ )

By letter of January 28, 1977 barties of interest were notified that

- a field investigation would be held on February 15, 1977 in the matter. of
-the forfeiture and abandonment ‘of the subject r1ghts 5/

T

A field investigation was held on February 15, 1977 and was attended by
parties of interest and representatives of the Division of MWater Resources.
A Report of Field Investigation dated February 25, 1977 was filed in the

_State Engineer's office.7/

Y

Parties of 1nterest were given notice by letter of Apr11 1, 1977 that a
hearTng in the matter of the forfeiture and/or abandonment of subJect water
rights was. scheduled for Thursday, April 19, 1977 in the Eureka County Court
House, Eureka, Nevada.8/ - _ S

v

- The hear1ng was convened as scheduled. Ross .Eardley, Attorney at- Law,
counsel for Dalton and Penelope A. Wilson made a reéquest and motion that ‘the
hearing be continued until another date on the basis "there is legislation
pending that if it passes would greatly change the forfeijture statutes and
would introduce into the concept of forfeiture several new factors and that
the testimony that would.be taken at this hearing would be quite different if

- the. legislation should pass and many other things that could'be 1ntroduced as

evidence..:.."9/ The motion for’ continuance was granted. 107 -
R VI .-
By letter of Apr11 19 1977, Kenneth B. and'EarTene'StentOn demanded

that the State ‘Engineer. wlthdraw all of the protests the Stentons had made

against the subgect*water rights. The letter included a s1m11ar demand for
the State Eng1neer to enforce NRS 534. '090.11/ _

<;;F o 5 VI};“

Part1es of 1nterest were given notice by. Tetter of May 20, 1977 that the
hearing in the, matter ‘of -the determ1nat1on of forfeiture and. or abandonment

 of the subject water, rights” Was reschedu1ed for June 15, 1977 'in the Eureka

County Court House, Eureka, Nevada.l2/ Exten51ve ev1dence ~testimony and

- arguments were presented at the hearing.
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FINDINGS (Continued)
VITI

Mr. Ralph Gamboa, Water Commissioner for the State Ehgineerls office

l testified that he had knowledge and familiarity with Section 20, T.2IN.
R.54E., M.D.B.& M. dating back to 1972. He test1f1ed that upon his: 1nspect1on

of the subJect property in 1972, 1973, 1974, 1975 or 1976 he had never -seen
a crop on the land or a motor on any of the wells, lf/ Mr. Gamboa 1dent1f1ed

. and interpreted an aerial photog;aph of the property in question.  Said

photo was dated September, 1973. [ His testimony was that said photograph
showed no s1gns of crop on the described property 16/ .

IX
Mr. Wayne Testolin, Water Commissioner for the State Engineerﬁs_office

testified in concurrance with Mr. Gamboa regarding the status of equipment
on the wells under Certificates 5962, 5963, 5964 and 5965, the lack of crops

-and application of water for the per1od 19?2 throu?h 1976 and 1nterpretat1on

of the aerial photograph for the area in quest1on
_ .

"Mr. Laverne Machacek testified that the only crop ‘that was ever grown
on the property was to prove benef1c1a1 use.on the well,18/ .

X1 ' L S

- Mr. Jerry Machacek test1f1ed that there had not been anyth1ng farmed
on that land since the late 1960's.19/

XIT

There was no information, evidence or testimony submitted that would in
any way indicate, infer or confirm that water was. applied to Section 20,
T. 21N26 R.54E., for'the irrigation of crops during the period 1972 through
1976.<0/ -~ : L - S .

XIII

-Dalton..Hilson test1f1ed that in conversat1ons with. representat1ves '
of the State Eng1neer s off1ce he had been told that his water r1ghts were.
in good. standirg. 21/

’ f?e XY

!

Mr. Ross Eardley, Attorney for Dalton N11son,”1ntrodoced_into evidence

“Wilson Exhibit A which is a 1ist of monies expended by Dalton Wilson in

preparing the land for irrigation. The exhibit indicates that the total
amount of money spent on Section 20 by Mr. Dalton Wilson is $44,451.36. The
exhibit does not 1nd1cate dates that these monies were expended 22/
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~ FINDINGS (Continued -
XV

Mr. Ross Eard]e{, Attorney for Da1ton Ni]son, introduced into evidence

Wilson Exhibit- B. Wilson's Exhibit B is a Tetter from Mr. E. C. Johnston -
of Eastland, Texas who was the owner of said Section 20 prior to its purchase -
- by Mr. Wilson. The basis of the letter was that for a period of several

years beginning in 1968 the Johnston's had-attempied to get lessee's to farm
and operate said Section 20 but had been unable to do so until Mr. Wilson

" took over the property in 1976.2 /

X1

There was a determ1natxon and ru]]ng of forfeiture of certificated

. water rights to appropriate underground water in. D1amond Va]ley, Eureka
" County, Nevada as of December 3, 1975. 4/

XVI1

Order No. 541 was issued by the State.Engineer on December 22; 1975
entitted "Notice of Curtailment of Water Appropriation-within the Diamond

‘Valley Ground Water Basin". This order included a paragraph indicating that
. "all app11cat1ons filed to appropriate water for irrigation purposes on

lands in Diamond Valley that had a previous water right lTost through forfei-

. ture will be considered for.approval on an individual basis and on their own ~

merits".25/ Notice of this order was published in the Eureka Sentinal on .

. the fo]1ow1ng dates: December 27, 1975; January 3, 10, 17 and 24, 1976.26/

CONCLUSIONS - -
) .‘I\.

The State Eng1neer has Jur1sd1ct1on of the part1es and the subJect
matter; of this. act1on‘27/

a" . ’_ ‘- s ‘—: B} " II
. L T

The source of water under permit 18848, Cert1f1catev5962 permit 18849,
Certificate 5963; permit 19016, Cert1f1cate 5964 and perm1t ]901? Certificate

5965 is underground water

111
NRS 534.090 prov1des as follows:

"], Failure for 5 successive years on the part of the holder of any r1ght,
whether it be an adjudicated right, an-unadjudicated right, or permitted
right, and. further whether such right be initiated after or before March 25,
1939, to use beneficially all or any part of the underground water for the -
purpose for which such right shall be acquired or claimed, shall work a
forfeiture of both urdetermined rights and determined: raghts of the right

to the use of such water to the extent of such nonusé.. Upon the forfeiture
of a right to the use of ground water, such water sha11 revert to the public -
and shall be ava11ab1e for further appropriation, subject to existing rights.
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'ij‘ CONCLUSIONS (Cont1nued)

' If upon. not1ce by reg1stered or cert1f1ed ma1] to the person of record

whose r1ght has™ been- declared forfe1ted, Such person fails to appeal such

‘ruling in the.manner- proyided for in NRS.533.450, and w1th1n the t1me pro—
;v1ded for there1n the forfe1ture becomes. f1na1 _ oL

2. A r1ght to use underground water whether it be vested or. otherw1se may

-be lost by abandonment.. If the state eng1neer, in investigating a ground
- water source, upon. which there has been a prior right,.for the purpose of

acting upon an application to appropr1ate water from the-same source, is of

" the belief from his examination that an abandonment has taken place, he
shall so state in his ruling approving the application. If, upon notice-
" by reg1stered or certified mail to the person of record who had the prior

right, such person fails to appeal such ruling in the manner provided.for in
NRS 533.450, and- within the time provided for therein, the aileged abandon~

._ment dec]arat1on as set forth by the state eng1neer becomes f1na] “28/

IV

' The water. rights under permit 18848, Cert;f1cate 5962 ;" perm1t'18849'

Certificate 5963;-permit 19016, Cert1f1cate 5964 and perm1t 19017, Certi-
- ficate 5965 are. ”perm1tted r1ghts“ and "determined rights”-as descr1bed in .

NRS 534 090 and are therefore subgect to the prov151ons of that- statute

. Tt LT St e e ) DRI

The - 1967 State Le915]ature amended. NRS '534.090 to- prov1de that forfe1~'

".ture wou1d apply to bothtundeterm1ned and deteraned r1ghts 29/

S

,_", NRS 534, 090 ciear]y sets forth and prov1des that forfe1ture sha11 appTy

whether. such r1ght be 1n1t1ated after or before March 25 1939,
' | v .',f‘£;};-'

_ The 1977 Nevada. State Leg1s]ature Was fu11y aware of the-jssue regard1ng
forfeiture of underground water. r19hts as provided in NRS 534,090, Repre- :

. sentatives of persons-“interested in the Diamond Va11ey area and rights’ to
. appropriate-water for 1rr1gat1on purposes ‘in that area gave testimony. before

legislative committees regarding a possible -amendment to NRS 534.090, - No

-amendments to that statute were adopted by the 19?? Leg1slature

VIII

Forfe1ture of a water right does not become f1na] unt11 exp1rat1on of

“a time for appeal of a ru11ng declarTng such water forfe1ted as’ prov1ded in
_NRS 533.450. 30/ L : R . _ _

IX

RepresentatiVes:andfor employees"of-the.StatefEngineer's;office are
neither”required'noraqoa]ified to provide legal advise. They are responsible
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St CoNeLusIons: (Cont1nued)

'for mak1ng pub11c records ava11ab1e and prov1d1ng ass1stance where and. when
© possible, ~'Upon inquiry they indicate to .the best ‘of their know]edoe the

status of any part1cu1ar r1ght as ref]ected in the records ava11ab1e to them
: C ; fxft.'ﬁ_ L . .

Ind1cat1ons of the status of a water r1ght by emp1oyees of the State

Engineer's office does not and cannot waive or jeopardize statutory provisions
. -regardxng the. right to use or the- r1ght to cont1nued use: of the water under
1any g1ven r1ght PGt S _ S _

'”Any app11cat1on for a permTt or any perm1t to appropr1ate water may
be assigned subject to the conditions of. the permit but no such assignment

shall be binding except between the parties thereto uniess:filed for. record .

in the office of thé-State Eng1neer" 317 The current owners of permit 18848,

“Certificate 5962; permit 18849,. Certificate 5963; permit 19016,- Certificate
* 5964 and permit 19017 Cert1f1cate H965 therefore are hound by ‘their pre-

decessors" act1on or 1nact1on [as] 1t relates to the poss1b3e forfe1ture of
sa1d r1ghts ' : _ : Lo .

ITRIR B RIS R
Ll WD e T e

Evidence, 1nformat1on and data ava11ab1e c1ear1y “and - c0nc1u51ve1y
estab11sh that for a por1od in excess of 5 successive years water has not:

" been benef1c1a1}y used for the purposes. for which the water rights were ac- .
quired_ under permit 18848, Certificate 5962; permit 18849, Certificate 5963
- perm1t 19016, Cert1f1cate 5964 and permit 19017 Cert1f1cate 5965 _

" RULING

- Tt is hereby ru1ed and dec]ared that r1ghts to approprxate water under
permit 18848, Cert1f1cate 5962; permit 18849, Certificate.5963; permit. 19016
Certificate 5964 “and permit. ]90]? Cert1f1cate 5965 have been forfe1ted

- . because. of failure. for in excess of ‘5 successive- years -on the part.of the
. "holder of the rights to use beneficialiy-the underground ‘water for the purpose

for which sdid rights wére acqu1red No f1nd1ng is- made or entered regard1ng
abandonment of sa1d rights . Lt

'.__;iKespectfu11yésubm1tted,y

' _State E

RDH/bT

' Dated this___-13th- - day
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