IN THE WATT:R COF APPLICATICN NO. 12161
IN NAME OF ¥, F, SAUER TO APPROFRIATE
THE %ATUHS OF AN UNNAMED SPRING IN
WASHOE COUNTY, NEVADA,

A

RULING

Tt gs B9

_ Application No, 12161 was filed January 8, 1948 by
W, F, Sauer to appropriate 0,04 e¢.{.3., of the waters from-an
Unnamed Spring located in the SW: SEL Seetion 4, T, 16 H,, R.
19 E, The water is to be ugsed for domestic purposes on 6-5
screg of 1snd owned by the spplidant znd located within the

i Hwl Seetion 10, T, 16 H,, R, 19 E, Cn May 12, 1948 the said
application was protested by R. F, I. Raymond. _

On October 8, 1948 Mr, J, A, Millar, Field Engineser,
made a fleld investigation on this application, v, Millar
was accompanied by Robert Guinn, representative of Protaestant
Raymond, and ¥Mr, ¥, A, Diskin, itt@rney for Frotestant, and
Mr, Sauer, the ﬁpglicant. Cn March 16, 1949 a hearing was held
at the office of 3tate Engincer. Appearances wers 88 follows:

For the State Engineer - Hugh A, Shamberger, _
: Assisgtant State Engincer,
J, A, Hillap
Field Enginéer.

For tha Applicant: - ﬁ.'?,.Sauar, Applicént.

For the Protegstant: ~ R. F. 1. Raymond, Protestant,
M. A, Dislkin, Attorney.
Robert Cuinn, Engineer & Witness.
George Fettic, Witness.
Henry Anderson, Witness,

The protest of Mr, Raymond is based en ths grounds that {1) the
applic&nﬁ hag never ot any time appropriated or applled to
beneficial use any of the waters of said gpring and (2) that
protestant has besn the sole appropriater of all the waters of
said spring for more tham five years last papt and hasg applied
same to beneficisl usa, and by reason thereof has a vested right
to all the waters of saild spring.

, The history leading up to the y?aaent gontroversy is
about as follows: On December 4, 1941, ¥#illiam-F, 3auer, ’

(applicant in this case) together with his wife, Alice E. Sauer,
Frank J. Sauver, and Viola M. 3auer, deeded to Raymend Frank Isles
flaymond and his wife, Edith. Young Raymond, a certain porcel of

land containing 380 acres, more-or less, topether with appurtensnces, -’
ete, including all water rights, ditches and diteh rights., Mr, Sauer,
et al, in said desd eéxcepted thersfrem & tract of land eontaining :




»

6.5 acres, more or less, but not reserving any Franktown Creek
water for irrigation, it boing understood and agreed thot said
reserved tract of land has nover been irripgated and that no
water rights arc appurtenant thereto. :

: Hr. Sauwer, the Applicant, lives on the 6.5 ncres of-
land excopted from the transfer to protestant, He now aeceks,

by means of Application Ne. 12161, to appropriate water for
demestic use only., In the above mentioned deed be expressly
statod that no water rights were apﬁurtenant to the 6.5 acre
tract, By this be no doubt meant that no vested water rights
existed on this lend, Having no prosent water right, he now.
seeks to acquire by means of this application, a new water right
for domastic use, As we view tho situation, this is his only
recourse, -and - the whole quegtlon ia doependant upon whether or
not the source of water npplied for contains unappropriated
wator,

The extent of the water rights owned by Mr. R F. 1.
‘Raymond aend appurtenant to the 280 acres of land is limited to .
the extent of such water rights that were owmed by his predecessors,
We' F. Sauer and others, on such lands, all of which rights-were
conveyed by the hereotofore mentioned deed dated November 4, 1941,

It appears to us that the whole question involves cg to
whethor or not theo wator avplied for is 2 part of the waters of
Franktown Creek, If oo, such wator would be vested in Provostant
R. Fe I. Reymond, On the othor hend, if the waters applied for
were not-tridbutary to Franktown Creek, such waters cculd in thie
ingtance, be construed as being unappropriated and subject to
oppropriatien, '

Ag 2 repsult of the hoaring held on Nérch‘lé, 1949, and
field investigetion on Octobor 8, 1948 ond June 9, 1949, the .
various physieal factors involveé appear t¢ be abeut as follows:

The water source conslsts of a spring that riges in a
cenyon and which is located sevoral hundred feet northorly of
a point wvhere the channel carrying the water crosges the road
that goes up Franktown &reek Canyon. The proposed point of
diversion is near this road crossing. The roed going up Frank-
town Creck Canyon was constructed in about 1218 and at the time
the Ryter power plant was:constructed on Franktown Crook. Prior
to this road construetion, the water under censideration no doubt
flowed down a natural channel inte the Dahl ditch which tskes out
of Franktown Creeck a few feet above. Following the construetion
of the road, the watsr was conveyed ocecross the road by & eulvert
and then instead of allowing it to flow directdy dowm a rather
steep slope to the Dahl diteh, was conveyed alongside of the road
ebout 40 feot and then dropped down the slope to a smaell flat
araa, This diteh is plainly evident for about 100 feet from the
road crossing but in-the remainder of the distance to the Dahl
ditch, about 75 feet, no sign of any ditch is discernidlo. Over
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this area there ic a heavy growth of brush and fallen trees.

Following the purchase of the property bg Vr, Raymond
and in about 1944 or 1945, he constructed o wood V¥ ghaped

flume that picks up the water right after it c¢rosses the road and
empties into the Dahl ditch. This flume is obout 120 feet long.
Right obove the point where this water renches the Dahl ditch is

a concrete diversion box which divides the waters of Franktown Creek
betwcen Mr. Raymond end the Jackson property, Mr. Raymond receiving
one-fourth of the flow, :

The Dahl ditch was construéted in about 1870 and thare ia
no doubt in our mind but where thereafter the spring water applied
for by Hr. Sauer supplemented the water in the Dahl ditch, It
is our belief that the ditch conastructed after the road was built
conveyed the woter to tho Dahl ditch, This ditch has not been
used since Mr, Roymond put the flume in. Appearances would in--
dicate that there hod been no mazintenance for a number of yeors,
even perhaps prior to the flune conptruction. Mr. Sauer stated
that he made no physical effort to géin any bencfits from this
water during the peried he owned the property. No doubt it was
during this poriod and since the time llr, Raymond constructed the
flume the last 75 feet of the ditch has been covered up by
eroaion action, '

On June 9, 1949 the flow from this source measured 60
gallone per minute, This streso is typical of streams formed b{
nountain springs and fed by snow water. The meximim flow usuclly
occurg in April and Hay end then decreases until summor time when
thero is probably no flow., In this respect, the flow of Franktown
Creek i3 similer, In most years during June and July there is a
deficiency of water flowing in Pranktown Creek for prooént irrigated
londg.* Tho flow of water from the source spplied for, small as it
may be, adds just that much to the Frenktown Crook water and there-
foro would ordinarily not be wastod.

Subsequent to the ¢onstruction of the flume, full use has
been made of thig water by Mr, Raymond. Prior to that time and
with the diteh in-its prosont conditicn, the beneficial use was
partial, Bowever, we feol that this water has to some citent
always boon tributary to Franktown Crcek water and such right of
use was conveyed from Mr, Sauer to . Raynond. Any divergion
from suceh source as contomplated under Application Hos; 12161 would
effoct the amount of water reaching the Dehl ditch and therofore
would be detrimental to the rights of lr, Raymond.

: It is therefore the opinion of the Jtate Enginoar that the
protest of R. P, I, Raymond should be vustoined and ﬁpplication Ho,
12161 denicd on the grounds that the gronting thereof would be
detrimental to existing rights. ‘

Respectfully submitted,

, ' LFHUD LeHRIVT GMATR
Dated this 6th day of July, 1949. State Engincer
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