IN THE OFFICE OF THE STATE ENGINEER OF THE STATE OF NEVADA

IN THE MATTER OF APPLICATION NUMBER 81
FILED BY Belli Ranch Estates Association
ON March 3, ,20 12

FILED
APR @ 4 201

PROTEST

STATE ENGINEE R'S OFFICE

o |

Comes now Debi Horton Joe

Printed or typed name of protestant

whose post office address is 393 River Bend Dr, Reno, Nv 89323 2820 Erminia Rd. Reno, Nv 89523
Street No. or PO Box, City, State and ZIP Code

whose occupation is and protests the granting

of Application Number #1638 81639 , filed on March 5, ,20 12

by Belli Ranch Estates Association for the

waters of Belli Ranch Estates Association situated in Washoe County

an underground source or name of stream, lake, spring or other source
County, State of Nevada, for the following reasons and on the following grounds, to wit:
hi lications violate; (1) Federal 4 acre feet per acr 1 ing 1944 Truckee River Orr Ditch Decree

{2) Nevada §tate Supreme Court Adavan decision 10/08
{3}  10/08 Washoe County District court order CV06-00007, Judge Perry

sed these new permits add 3 properties for g total of 77.98 acres of nd while the total available water decr Belli h
is only 77.66 acre feet which is gne acre foot per acre.
The 2011 Adams Stipulati not supercede Judge Perry's Order.

THEREFORE the Protestant requests that the application be  denied, subject to prior adjudicated rights, & insufficient water.

Denied, issued subject to prior righes, etc., as the case may be

-

-

e’
Agent or protestant U \
Debi Horton JoeXCampbel .

Printed or typed name, if agent

and that an order be entered for such relief as the State Engineer dez § just, and proper. -

Signed

Address 505 River Bend Drive 2820 Erminia Rd
Street No. or PO Box
Reno, Nevada 89523 Reno, Nev, 89523
City, State and ZIP Code
(775) 329-3600 - (77%;’!’86—7650
Phone Number I -
P — e
' i o Enil
Subscribed and sworn to before me this _?0 day of / / ”Z/{/ ! .20 /. )?\ -ii" : :
ZM’/// 77/ ///I//,Z/( / -

otary Public i g

State of / ff/lf (\'(7/ 5( K r:.:r

: m‘, ar ﬂz, 2014 | county of (/174 A" S I

+ $25 FILING FEE ﬁl}é?mmm PROTEST. PROTEST MUST BE FILED IN DUPLICATE.
ALL COPIES MUST CONTAIN ORIGINAL SIGNATURE.




To: State Water Engineer, Dear Melissa, ' | 125/11

The 10/08 Adaven Nevada Supreme Court decision states on page 2 that a prospective buyer is
responsible for doing his own chain of title work at the County Recorder’s office to learn
whether or not water is deeded to them! Further, it says anyone doing the work should come to
the same determmatxon Clearly, none of the DeLipkau clients or beneficiaries did or had done
this prior to purchase 0} they would have come to the same conclusion as Bob Firth who
testified as an expert witness in Judge Perry’s court 10/08. None of these lower lots in question
had any deeded water at their respective initial sales date, nor when these current owners bought

(Huddleston 2001, Edney 1999, Smith 1986, 2002, Djukanovich 1999, Franchi 1998).
636-LE[-00  ORF~LLI-03 IR -LG1 02 O3Fmbll =12, GEg—telat—t

The Adaven decision confirms that water is real propert’;iiust as the dirt of a parcel and may be
separately deeded, sold, put up as collateral for another purchase, and/or have its place of use
changed within the confines of the owner’s deeded property. The developers of Belli Ranch
Estates, while they owned the property, legally changed “the place of use” of their water by
permit 48742 to the Nevada Division of Whter fesources, together with a map in 1985?BE£QBE
the lower lots in question were sold originally. These lower lots are not on the 1985 place of use
map. While it is true the process was not completed by the developer, the 1985 map was
accepted and followed by the State Engineer for 23 years and was finalized before these lower
lots filed suit against the Nevada State Engineer, once they learned they have no deeded water.
This is no justification for taking our water, or making them wet lots.

The Adaven decision also clarifies that appurtenance is tied closely to showing beneficial usetfof
the water, Water can’t be held just for speculative purposes’(Huddleston, Edney, and Smith have
all said they want some ability to enhance the value of their property at some furture sale date.). ¢,7
Water must benefit the land which is why a place of use map is required and the State Engineer
checks from time to time to confirm that water is being used where the place of use map says it is
to be used. This has been done since 1985 on the upper bench of Belli Ranch Estates with the
water in question. The Edney and Smith properties have never been irrigated since the ranch
became a subdivision and the Huddleston property has merely received free water from upstream
neighbors’ runoff and/or Sierra Pacific/ TMWA’s mistaken delivery until Firth’s 10/08 testimony
in District Court with Judge Perry proved with legitimate chain of title work that Huddleston-‘has ~
no deeded water either. ‘i AR st dide /9 1 /] 74 Freleg T B // /?/b—w/a
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Further, regarding water, there is no such thing as prescriptive rights. So, that Huddleston, nge ;‘;
Gilson, Monfalcone, etc. have managed to take more water than they are entitled to, doesn t a
mean legally that they have any claim to continue to do so.  Sé< /‘FLS 3 Qéo F 3 9_

et it ko' ii"’/{“;ff— ARG 1 ¢ Hethions



Washoe county District Judge Perry ruled 10/08 that “Campbell/Horton have a pre-existing legal
right to the land area depicted on the 1985 map (48742) x 4/acre feet per acre (Orr Ditch Decree
1944). 23.5 acres of irrigable land area x 4/ac/ft = 94 acre/feet needed to satisfy the 1985 map.
“That only 64 acre/feet is owned by the Assoc., we are some 30 acre/feet short if all 1985 map
wet lots irrigated to the max just in these allocated areas. As such, Judge Perry accepted
Campbell’s pro rata model — 1985 area wet lot divided by total land area 23.5 acres = % total that
wet lot is entitled to from the main Steamboat Headgate.

This “pre existing legal right” for Horton/Campbell extends to all 1985 wet lots on the upper

bench. This 10/08 ruling is just as valid and important legally as the prior legal decision

protecting upper bench private deeded water owners from being forced to give back water 15227

to the Assoc. (also a mistake of the developer). The only water four of the five current board

members have the authority to give away by yearly temporary permit or sell to another Belli

member, is their privately owned or deeded water! We do NOT give the board the authority to

take any of our water proved up by Judge Perry 10/08. And, we believe Perry’s decision protects

all 1985 wet lots from such arrogant decisions by these 2009/2010 board members, the very

reason we filed suit is 2006. Cone i 2yecbia e 5 e /,5 pCCeleT 5 /’ J}gﬁaﬁ - /Mﬂb‘*“ﬁ;
LYo4 - 00667]

We do NOT agree to retry the case before Adams merely because Huddleston, et al and/or the
Board don’t like the Perry results, protecting wet lots from them and the board. '

We find it reprehensible and believe it is illegal that 2009/2010 board members have not copied,
sent, or explained the permanent “takings” from wet lots that they are trying to force down our
throats. Firths calculations showing these\})eqnznenﬂy reduced allocations ;bﬁ’( have been printed
and available since at least January 2010. N\ .. A% $TFY sde #T

Some yearsago, Boge wanted more water than his atlotment and also just wanted to force
everyone to receive equal amounts of water to benefit himself. Water is not a democratic math
problem! It is significant that there was no response from wet lots willing to give up any of their
allocation. Now, without even asking, this board wants to add in five more users (lower lots) @d
divide the water by 36%. The wet lots already said no, but these board members have thelr O{Vh ~-
agenda and say their decision is in the best interest of the Association. N
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Debi Horton Joe Campbéil

:Jij

-
<

< c i

(%

L



2010 WASHOE POWER GITCH (Cialm Nos, 97-87A): @%

Ao TrxKime Rl Trogan Sxny om
No. Orcomio.  APN TWWA DRS Neme Homege “Awer Rgm Aornge (400 ATAZE Wt Dlabvat
1 3685104 YES BMEh, Loste and Kathies: 2E5  ARENTZ T RERD Ny BBEZ FISIET ROX T34 4793 =S 1230 &390 &
2 3685103 YES Birrona, Wikam and Jeneifer 2885  ARENTZ  C7 REMS NV BEZR  EITRE BIS 4023 TES 3750 15000 15,2500
3 3065102 YES Hexichawton, PHilkg & Ariers 245 MWRIC  RGAD  REWD NV . BBEX  IDdedma S 1388 N - .10 womr
4 J8AE101 YES Mahoney, James. and Bartecs 3015  MARIO ROAD  RENC NY 95 TTIRME BOYS L8y ] =S 2300 (X ] Lmx -
5 2808111 Franchl, Mk MARIQ ROMD  REND NV 52 (-] N - - -
] 3066192 Cjulkannovich, Kefy and Gretchen 3043  MARKD RDAD  RENOD NV ;ST ENETEE BONE - 578 N
7 008102 Smith, James R 3115 MARIO ROAD  REWD NY L 29T L
8 886103 Ediney, Sally 3155  MARK  ROAZ  REWT w L 2958 o . - -
9 3568104 Johnson, Devid C. 3205  MARIC  ROAS  RENS Ny o 1188 =5 o0 C.oco oo
10 3068107 Giuchal, Cart L & Elsla M. 3285 MARIDC RGAD  RERS Ny o pE 282 =S 0200 C.20 oo
1 5865108 YES Bridpes, Seve and Marina 3305 MARKD  ROAD  RENS Ny TosgEr  mssTm BOXE 1858 b= zmm 5732 e
12 3866115 YES Evasovic. Mark & Susan 3355  MeRIO  ROAS  REND NV ABEZ:  e5DEE 30010 2830 wE=g 2.0 LE- ] Lo
13 3688114 Deltaria, Carnl MARIQ  RO4D  REND Ny sanr 2080 A= o200 00 X
14 3866203 YES Lisagor, Philip and Susar A250 MARIO  ROAD  RENS NV X INpER SOMET L7EC =S 16 A0 PE-" 3
15 2868204 YES Lernberes, Vincant 3300 MARIKD ROAS  REND KY 3EZ 522 BOSA 291¢ YE§ frieed (e ] iAo
10 3858205 Garca, Gacardo S. & Paoa S. MARIO  ROAS  REND NV E-=vied e TS om0 o o
SUB-TOTAL [ =K ] 21523 82,082 852
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NRS 533.060 Right to use limited 1o amount necessary; loss or abandonment of rights: no
acquisition of prescriptive right; teservation of rights by Stale.

1. Rights to the use of waler must be limited and restricted to as much as may be
neeessary, when reasonably and cconomically used Tor irrigalion and other henelici
purposes, irrespeetive ol the carrying capacity ol the diteh. The balauce ol the water not
so appropriated must be allowed to How in the natural stream from which the ditch draws
its supply ol water, and must not be considered as having been appropriated theteby,

2. Rights to the use of surlace water shall not be decined to be lost ov otherwise Toy leited
for the failure to use the waler therelrom [or a benelicial purpose.

3. A surface water right that is appurtenant t land formerly used privily for
agricultural purposes is not subject 1o a determination of abandovment if the sucface
water right:

(a) Is appurtenant to land that has been converled (o urban use; ot

(L) Las been dedicated to or acuuired by a waker purveyor, public wility o public hody
for municipal use, :

4. Taa detenuination ol whether o vipht to use saetiee wiler i been shandoned, o
presumplion that the right to use the surface water lias not been abandoned is created
upon the subiission of weords, pholopriphs, reecipts, contraels, nflidavit o any oflies
prool ol the oceurtence of any ol the Tollowing evenls or actions within a T0-year petiod
tunediately preceding ay cliim at e riphi 1o use Be wider az been absuploned:

{a) The delivery of water; ' ‘
(b) The paymcnt of say costs ol mainteninee nond ofher operational eonts ineoneed iir _‘;n
delivering the water: NN
() The payiuent of any costs lov capitnl innprovements, inchidingg worka otdiverion i
nwrigation; or

() The aetuad perivrmanee ol nmintemiiee selded To the delivery of the waler.

S. A peseriplive bt o the wae of the svator or iy o e pubils wior nppropebitsd o
unappropruted ey not be acguired by advormo possosaion, Any soeh ipht (o nppHoptinge
any of the water must be iniinted by appiving, @ o Sl Eapdeer forn pesii o
appropriate the water us provided in ihin chapter,

6. The State of Nevida reserves for it own present aid futie wwe oll sighin o the sne vl
divession of water ncquired pursunnl 1o chapler 462, Stintutes of Novadn 1963, or
otherwise existiog within the watesheds ol Macletie Taoke, Paookiown Creck amd Floba
Creek and not kawtully sppropriated on April 20, 1963, by oy person otlier than the
Maclette Lake Company, Sueh avipht nwst nol e approprisiced by uny pecion withoat the
expross cousent of the Lepishvue,

[REAGTTOL3 A TOLT 3830 LU0, R PO-LY NCL G 7897 QNI A 1979, THO L 199,

=031)




@ LexisNexis:
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2003 DOCUMENTS

ADAVEN MANAGEMENT, INC., A NEVADA CORPORATION, Appellant, vs.
MOUNTAIN FALLS ACQUISITION CORFPORATION, A NEVADA
CORPORATION; AND COMMERCIAL FEDERAL CORPORATION, A
FOREIGN CORPORATION D/B/A COMMERCIAL FEDERAL BANK,
Respondents.

No. 48429

SUPREME COURT OF NEVADA

191 P.3d 1189; 2008 Nev. LEXIS 77; 124 Nev. Adv. Rep. 67

September 11, 2008, Filed

PRIOR HISTORY: [**I]

Appeal from a district cowrt summary jidgiment in a
water rights action. Fifth Judicial Distoict Court, Nye
County, Robert W. Lance, Judge.

DISPOSITION:  Aflirned.

LexisNexis(R) lleadnotes

Civil Procedure > Suwmmary Judgment > Appellare
Review > Standards of Review

Civil Procedure > Appmh > Standards of Review > De
Nove Review :

{HNIT An appellate court reviews district court onders
granting summary judgment de novo,

Civil Procedure > Summary Judgment > Standards >
Grenuine Disputes
9‘:"4{ J_"ﬂnt’dﬂﬂ' LY :
bg 1"~ ST A

[H memnary judgment is appruprmh. if, alter viewing
the: record before the district court in the light most

nuprary Judgment > Standords >~

favorable to the nonmoving party, no gennine issue kil

matcrial fact cxists, and the moving ; nrly is enlitled 10
judgment as a nikiter ‘o lak] Whelhr,r - tashiclof! fack i
material is controlled by the substantive law al fséie in

~ 1

RELAE N B b
SR

Lo YR b

F A

the case, and o Tactual dispute is genuaine i the evidence
is aueh that o rationnl trier of fact conld relum o verdict
for the nonmoving party,

®
Real Property Law > Water Rights > (xene AIverview
[1IN3] Water rights are a separate "stick” mtlm.&undlt, ol
properly tighis,

Reul Properiy Lase = Water Rights = General Overview
[[IN4] Neithee Nev. Rev. Stat, § SI3040 nor the
anti-specolation doctrine Jimits the alienabilily of water

rights.

Real Property Law > Water Rights > Benefivial Une

LINS] Newv, Rev. Star § Sitodod) plu\«-hlan that
heneficially ined weoter is deemed o remain uppuh&muh
o the place of use. Section 533.040(2) allows watcr
rights o be severed from the lind o which they are
apputtenniit and put 1o benelivial oas elsewhers, but only
when vortnin eonditions are et, Thus, whett water in
appurtenant to lund, the owner of the water right has the
right to use the water (o benielit that Jad, Bt nothing in
& 343,040 prevents the wanator of wator tighin awtorslup
) siigone alher than the owner of the Jand; the statute
governs the place of the water's use. Therefore, the term

- Mpputterintitiny {53000 refessi where the water right
Ciiay bé put o benéticlal use, not ownership. Because the

AL
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191 P3d 1189, *; 2008 Nev. LEXIS 77, **;
124 Nev. Adv. Rep. 67

transfer of ownership to water rights does not allow the
new owner to autematically use the waler at a differemt
location, that transfer ducs not amount o a4 scveranee
controlled by § 513,041,

Real Properiy Liow > Water Rights > Beneficial Use
[HIN6) Sce Nev. Rev. Stat. § 533.040.

Real Property Law > Water Rights > Beneficial Use
[HN7] The anti-speculation doctrine  prechudes
speculative waler right acquisitions without a showing ol
beneficial use.

Real Property Law > Water Righis > General Overview
[HNB] The anti-speculation doctrine by itself does not
timit transfers of water rights ownership.

Real Property Law > Deeds ™ General Overview

Real Property Low > Water Rights = General (verview

[HN9].In Nevada, waterjrights must be transtened by
deed, and such decds must be acknowledged  and
weondad i the office of the coualy wecosder ol ench
county in which the waler is applicd to beneficinl nse and
in each county in which the waler is diverled rom s
natural source. Nev, Reve Sian § SALIN2OL A dead so
recorded inpaits notice of the contents of the deed 1o all
persons at the tine the deed is recorded, md nsubsequent
purchaser or mortgagee shall be deemed to purchase and
take with notice of the contenis of the deed, § 53038201
15, however, 2 dead Tax ot been properly tecandd, b
subsequent purchaser of walter rights lor value wilhout
actual or constructive notice of a previous parcliaser's
interest tn the water tighis who propetly teeands his o
her deed before any previous purchaser is cutitled to the
waker vights, Nev, Rev, St § SEE383000)0),

Keal Property Law ™ Deesds > General Overview
Real Properiy Law > Water Rights > Generol Overview
(HNI0] See Nev. Rev Stae § 533.383(2)d).

Real Property Law > Deeds > General (hverview

Real Propery Law > Water Riphis > General Overview
[HNLI] The county recotder maiitaing reconded deeds,
including tose transterciag water ights, Newo Rets S &
247 120¢1 }{a). By statute, a county recovder iy réquirc:l 10
heep indices of all deeds arnged by the wames of the

SR

LAY

o Tl one

LR} £

prantors and grantees. Nev, Hev. Staf, & M50 A
prospective purchaser of land may scarch thuse indices 1
cusure that the person altempting (o sell the property hias
clear title to it To scarch the indices, the prospeclive
purchaser would first scarch the grantec index for the
purported owner's name o ascertam when and  from
wlom the purported owner received the propesty. Using
that name, the purchaser would check the grantee index
for the names of cach previous vwaer, thus establishing
the chain of title. The purchaser must then search the
grantor index, starting with the first owner in the chain of
title, 1o sce whether he or she transferred or ecrcumbered
the property during the time hetween his or her
acquisition of the properly and its transfer to the next
person in the chain of title, Whether ot not a purchaser of
real property performs this search, he or she is charged
with constructive notice of, and takes ownership of the
property subject (o, any interest such atithe search would

revenl.

Real Peoperty Liw = Docdy > General Overview
[HUNI2] New. Rev. Stat. § 1312 requices deeds
conveying real property interests to display the assessor’s
paveed nubens undy Tor e bmslered progety.

COUNSEL: Harrison, Kenp, Jones & Cguthnrd, 1.1.p,
pud Jenniler C. Dorsey, Las Vegas; Tagpart & Tagpntt,
Lad,, and Pund G Taggand, UCieson Cily, lor Appellant,

Hale Lane Peek Deanison & Howsd and Jeremy J Notk
undl Rachel K, MeLendon Kent, Rena, o Respondents.

Jones Vargas and Joln . Sunde, U, Megan Batker
Bowen, and bria 15 Dart, Reno, Tor Amicos e

JUDGES: HARDESTY, 1 GIRIAONS, O, MAGIPIN,
DOLGELAS, CHERRY and SAFITA, 1L, conear.

OPINION BY: HARDESTY

OPINION
[#1800) BEFORE THECCOUREE KR BATH '

k The Honomble Ron Paraguisre, Justice,
votuntiily reensed himscll Tenn participation in
the decision ol this matier.

By the Coudd, HARDESTY, [L;

In this appeal, we considet whetlicr water tighis may

oot Sy
e PR
T e Lt
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191 P34 1189, *1190; 2008 Nev. LEXIS 77, **1;
124 Nev. Adv. Rep. 67

be transferred scparately from the properly o which they
are appurtenant without prior severance under MRS
533.040. Wc also consider whether the anti-speculation
doctrine adopted by this court in Bacher v. State Engineer
2 limits the ability to acquire a security or ownership
interest in a water right separately from the land to which
the right is appurtenant, Because NRS 533.040 and the
anti-speculation  [**2] doctrine focus on maintaining
water's beneficial use, not its ownership, we conclude
that such transters are not Jimited by cither NRS 533.040
or the anti-speculation doctrine.

2 146 P.3d 793 (2006).

Finally, having determined that water rights arc
freely alienable, we address appellant  Adaven
Management, Inc.'s argument thatt cven though the water
rights at issue hod been sold before Adaven bought the
land to which they were appurtenant, it nevertheless owns
the water rights because they were purchased with the
land and without notice of the prior sale, We conclude
that Adaven . [*1191] has failed to demonsirate that a
genuine issuc of materinl faet exists concerning whether
it had notice of respoidints’ prior seeorded imterest in the
water rights at issue. Therefore, we affinn the district
court's grant of summary jwdgment in this quiet title
action.

Foctwal and Procediral Rackground

In 1998, IEA, Colling Developiment Corpotation
pwrchased S200 neres of Nyo County, Nevads, land amd
the appuricnant water rights from Perry and Nora
Bowman, who had used the tand mnd water lor
agticultutal pmposes, 1 The water ighls pochnged
included approximuotely 1,185 aore feel of Permil 22715,
which [**3] is at issue in this case. * Aller the purelnse,
E.A. Colling allowed the Bownmuns 1o renwmin on ond
farm the property while it took preliminmy steps toward
developing the kand.

3 Water rights are "appurtenant” to land when
they are "by right used with the badd for iy
benelit." Mlack's Law Dictionary 103 (6th el
1900},

4 In the imtial sale, the Bowmans retnined the
rights to 50 acre feet of water under Permit 22735
andd 1 0 avres of the lnid 1o which Permit 22735
was appurtenant. They fater obtained (he rights o
an additional 21024 acre feet of woter wider the
pemit. Although we refer to Permit 22735

throughout this opinion for convenicnce, we
consider only the approximately 1,185 acre fect of
wadcr that is the subject of this appeal,

in 1999, E.A. Collins reccived a loan from
respondent Commercial Federal Bank (CFB), pledging
by deed of trust severat pareels of land and water tights
as security. The security included Permit 22735 but not
the land to which it was appurtenant. CFB recorded the
deed of trust in Nyc County that same year.

One and a half years later, following E.A, Collins's
bunkruptey, CFB forecloscd on the secured property. At
the foreclosure sale, CFB purchased the property, [**4]
and then, on March 3, 2001, it recorded in Nyc. Opnty a
lrustcc s deed upon salc The foru.logure sale

the l’u.,r:mt 22735 waler nghls de bccn lrarml‘crmd Lo
CFB. CFB then sold Permit 22735 and the uilurrr_pmpcrly
that il hadd acquited e the foreclosure sale 1o its whally
owned subsidiary, respondent Mountain Falls Acquisition
Corporation (MFAC), and MFAC recorded a special
wattanty deed in Nye County on June 17, 2002, Neitlier
CFT nor MEAC olvim that they filed a _report of
conveyance for Permit 22735 with the Sthe Water
Engineer at he time they acquired the peﬂm or ghylitne
therenllet, e

Afler the date of the forccloswre sale, in 2001,
Aduaven purchased from LA, Colling the bud o whivh
Permil 22735 was apptenamt by a deed that inchided
"lajli water rights relating to, upon, beneliting, belonging
or apperiaining to the real propenty”; Adaven recorded
the deed in Nye County on December TH, 2001, Heven
wonths later, fu July 2002, Aduven 1Ual a wpat of
conveyanee Tor Permit 22735 with the State. Water
Lingineer, § Adaven then filed oo application witl the
State |**§] Water Engineer o chunge the use of the
waler flom agiiculogl o guasbanicipal (6 allow
Aduvon 1o begin devoluping home wiles on the Turd (o
which Peswnit 22735 was appurtcnan.

5 NRS 53138401 requiton "{r] pecion 1o whum
in o eonveyed #n  application  or  permit o
appropriate any of the public watcrs, a centificale
of appropriation, an adjudicated or unadjudicated
watter tight or an application or permit to change
the place of diversion, manner ol use or place of
use of waler” to file with the Stute Water Iingineer
' Mreport of conveyance,”  which includes

iy

T i
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191 P.3d 1189, *1191; 2008 Nev. LEXIS 77, **5;
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information regarding title to the water right and
the place of its usc. The State Water Inginger,
under NRS 533.386, uses the report of conveyance
to determine whom to treat as the owner of the
water right,

The instant dispute arose when CFB lcarned of

Adaven's asserted ownership interest in Permit 22735

and, on behalf of MFAC, wrote to the Department of

Water Resources, asserting its intercst i Penmit 22735,
In response to the dispute, the State Water Engineer
indicated that he would take oo further action reparding
Permit 22735 until title was quicted. Adaven then filed a
district court complaint to quict titie. MFAC answered
the [**6] complaint, counterclaimed against Adaven, and
moved for summary [*1192] judgment. Afier a hearing,
the district comt granted MFAC suwmary judgment, and
Adaven now appeals.

PMRCUSSION

[HNI] We review district conrt oeders granting
csmmary judgment de pove, ® THN2 | Stmnnuy judgmenl
is appropriaic if, afler viewing (he reeord before the
district court in the light most favorable 1o the nomnoving
party, "no gemine issue of material fact exists, amd the
moving party i entitied 4o judgment ng o miatter of kiw,"
7 Whether an issue of fact is mnterinl is coutrolled by the
substantive law at issue in the case, and a factual dispute

is genuine if "the evidence is such that o vationd triee ol

fact eould return a veudict for the nonmving pinly " #

O Wood v é'(gfi'lt'rq;', :'m'.. 120 Nev, 724, 729,12
ERA R I AL L AT

T Mot T332, 121 PP 3dar 1031

8 Wl at 731 121 P.3dar [0,

Warer wightx are freely aliceable properte intoresss
segxerate from the dad to which they are apportenant

Adaven  arpues  that NRY  S45040 0 and dhe
anti-spocwlation doctiine adopted by this cowt i Raiclier
v Stafe Eppineer ¥ provent BLAL Colling Trom vadidly
pledging Permit 22735 s security for a loan withant also
pledging the land to which 1547} Petmad 22708 wa
appurtenant or secking severanee of the water tight Hiom
the land, We have proviously hell tiat NV water

rights are a sepaente "stick” in the hundte ol property.
rights. ' However, we have never considercd whether
waler tights are frcely alienable without regard 1o e

land to which the waler rights are appurtenant or ihe

drmra : S Erene

ability of the transferee to put the water to beneficial use.
We now conclude that [FIN4] neither NRS 533.04f nor
the anti-speculation doctrine limits the alienability of
waler rights.

G 146 P.3d 793 (20046).
{0 Dermody v. City of Remo, 1E3 Nev, 207, 212,

93 P2d 1354, 1358 (1997).

NRS 533.040 does not reguire severance of appurienant
water rights before the water rights become separately
alivnalbile

Adaven argucs  that  transferring  water  rights
separately from the land 1o which they arc appurtcnant,
cither by pledging them as sceurity or sclling them
outright, amounts to severing the water rights from the
land, which act is governed by NRS 533.040 and allowed
only with approval ol the State Waler Fngincer when
cottain comditions e et M AS Adaven contends,
FEINS| MRS 53304000 provides thit beneficially used
waler is "deemied o remnin appurtenand W the Y8
plave of use MRS 320402 nllows water viglits #o be
severed {rom the land to which they are appuricnant and
pul 1o heneficial use elsewhere, bt only when certain
conclitions, not al issuc here, are mct. Thuy, whe waten i
appuctenint to e, the vwner ol 1he wulnpciglnl has the
right 10 use e watter to benefit that Jad. B g, contry
to Adaven's assertion, nothing in NRY 331040 prevents
the tronsier of woter rights ownessldp o someone othe
tin (e ownier of e lal; the slabie govens the plarce
of the water's use. Therelore, the tenn "appurienant” in
NRS 533,040 relers 10 where the water vight mny be pul
i benelicial vse, nob owneahip, Decouss this bingles of
ownership (o water tights sloes ot atlow (he new owies
o amtomatically use (e water at a dilferent location,
1¥ 119y that fpsler docs net smannt 1o 0 sevetanee
controtled by NRY 531,040,

EL MRS S38.040 rends, in perlingend pant:

[TING| 1. dikeept nk otherwise
providml in tleim meovtiog, any wikey
useed in this Siste e bepeliciad
shall  bepighiemsebi b

PUEPOSCY
repm Bppn lent

10, % | : E
Tl i

P | 1 nnﬁg E,!
‘imipracticable - ol it
beneh '
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place to which it is appurtcnant,
the right may [**9] be severed
from the place of use and be
simultancously  transferred  and
become appurtenant to  another
place of use, in ithc manucr
provided in this chapter, witlioul
losing priority of right.

12 Dermody, 113 Nev. ar 209 1.0, 930 P 2d ut
1356 n1. We notc that Dermudy incorrectly
quotes and  attributes  the  definition  of
"appurtenant” used therein to Martix v. Swepston,
127 Tenn, 693, 155 S . 928, 930 (Tenn. 1913);
that definition may be correetly aftribuied (o
Black's Law Dictionary 103 (6th ed. 1990).

In this case, when A, Colling prchased the land
and water rights from the Bowmans, it arranged for the
Bowmans to continue wsing the Permit 12735 water to
benefit the land to which it was appuricnand, H then
pledged Permir 22735 as scenrity on a ki, which led 1o
CER's purchase of Pevmigd 22735 ot the Toveckmsme sale,
and finally to CFB's later sale of Permil 22735 1o MFAC,
None of these changes in ownership aliered where Permnit
22733 could be put o benelicial use, and therefore, no
severnnee us contempluted by MRS SI3 0000 oveined,

The amti-specndation doctrine does ot Hindl an cntify's
abdlity to acquire waler righis from a private owaer

In Bacher, this court adopted Colorado’s [1IN/]
anti-speculation |** 10| doctring, which, as adiculaicd by
this cond, “preclindes specubative woken tight negoinitiony
without «  showing  of e
amti-speculation doctrine was fest espoused by - the

heneficinl ose”
Colordo Supreme Comd i Coforado Kiver Waser
Conservation v. Vidlee Funnel. 7 dn e cwse, Viddes
applied for a right to store 156238 acre feel of water
from the Coloro River, 13 To obiain the appropriation it
sought, Vidler was required fo prove that it had "mu infernt
fo take the water and put it o beneticial use. '™ Vidhey
planned 1o use 2,000 acre feet of witer to ivcigate lond it
owaned but did not have delinite plans 1o put the
remaining portion of the water o beneficial use mud had
not entered into any contracls commaitting (hisd palics 1o

definite beneficinl uses, 7 Beenuse selling water rights o7

make a profit at some point in the future was nol a
beneficial nse, ¥ the court held that the appropristiv

was valid only for the 2,000 acre feet of water for which
Vidier demonstrated a definite beneficial wse, irrigating
its own land, and rejected the appropriation with respect
{o the additional 154,238 acre fect Vidler requested, 17

13 146 P.3cd ar 799.

14 197 Colo. 413, 594 P.2d 566, 568-69 (Colo.
1979), 1**11] superseded in purt and affirmed in
part by statute, 1979 Colo. Sess. Laws 1360,
1368-69, as recognized in Matier of Bd. of Ciy.
Comt'rs, 891 P.2d 952, 95961 (Colo, 1995). But
see Citv of Thornton v. Bijou Irrigatien Co., 926
P2d 1, 37 (Colo. 1996) (" Although Vicller has
most oftcn been cited as defining  the
anti-speculation doctrine, we did not articulate a
new legal requirement in that case, but rather
merely applied  longstanding  principles  of
Colorado water law ™).

15 Vidler, 394 ' 2d ot 36607,

16 Id. ar 364,

|7 Id ot 567.

IR 1d at 568-69,

19 o, wr Jov-70

Aller Viedler, the Colorado comts have applicd the
anfi-speculation doctrine w many  situntions, dich of
whicli tequite & deterinmion of whether & wter itghi
will b put ta beneficinl ose, 20 floweyver, th Colorada,
the anti-speculition docirine does not prevent a projiesy
owner from selling to a thid pasty his or her sight o diw
wader, 20T, (the aoti speculation dociine in Colormdy
[¥1694] Tocuses on the nse of water, nol nwnersip,

20 See, e, Ground Water Com'n v Norih
Kiowa Wijon, 77 P 62, #th (Cado, 2003)
(holling (hal the anti specalation doviine spplivs
to application lor determinntion of a Denver Basin
desiginted ground witer [**12] vse vight ) Hpper
ik .‘f;;llh'!r‘l‘ ek v Dioay, UW1 AR A B
L84 (Colo. 2000) ("Intent 10 appropriate for
benelicial ase s pecessary  lactor dn the
Conunission's decision whether {o gunt o owelt
pernit applieaiion: Colomda's i sper il ion
duetrine npplics.™); Muicipal Subiliseriect v QXY
USA, e, 990 P2d 701, 708 (( ol FRUY)
[ exemial diligence applications are subject o
the unti speculation doctiine."); Uity of Hhotnfon
v, Rijou lreigetion Co., W6 P21 2 30 (Caln,
1996} (holding that, with some modilication, the

ki Spetiiaiion  dociiine  applied  to 8
©3 G oo L
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municipality’s application for change of usc);
Jaeger v. Colorado Ground Water Com'n, 740
P2d 515 523 (Colo. 19387} (holding that the
anti-speculation doctrine applied to appropriations
in designated ground water basins).

21 Bayou Land Co. v. Talley, 924 P.2d 136, 149
(Colo. 1996); see also Nielson v. Newmyer, 123
Colo. 189, 228 P.2d 436, 438 (Colv. 1951) ("[A]}
water right is a property right scparate and apart
from the land on which it is used. . . . The land for
which it was appropriated or on which it has been
used may be conveyed or held without the water,
and the water may be conveyed or held without
the land, or any part {**13] of the land may be
conveyed together with any part of the water right
and the remainder be ru;taincd." (citations
omitted)).

Likewise, in Bacher, we applied the anti-speculation

doctring to a situntion requiring the demonstration of

beneficial use. 22 That cose concerned ane application o
an interbasin transfer of water. 2 We noted that
interbasin water trunsicrs are subject to the beneficial use
requirement and that a statutory "need” requirement
reflected the beneficial use policy. 2% We held that, 1o
demonstrate need, the transicr application had to "specily
the intended beneficial use of the appropristion,” 23
Applying the anti-speeulation doctvine, we coneluded thal
an entity ihat was not intending to put the appropriated
water to use itself nonctheless had demonsteated need
when it showed a contractual or agency relationship with
the party who iniended to puf the water to benelicial use,
2 We thus adopted the anti-specidntivn dociine vs g
lintitation on an entity's ability to demonstrate beneficial
use when it did not have definite plans 1o put waler to
beneficial use or a contractual relationship with an culity
that had such plans. We did not adoept (he anti-speculition
doctring [**44] as a limit on the {iee alicnability of water
rights, 27 and now we clarify that [HNB| the
anti-speculation doctring by itself does not limil translers
of water rights vwnership.

22 See 146 P.3d 793, 790 (200)6).

23 ML146 P 3d ar 7935,

24 fd 146 P.3d ar 797, The "need” requirement
for an interbagin  teansfer  stews  from NRS
533.370¢6)(a), which requires an applicand for an
interbasin water transter to demonstrate "he need
to import the water from another basin."

25 Bucher, 146 .3 at 799.

Tighis,

26 Id 146 P.3d ar 798-99.
27 Id 146 P.3d at 799.

Therefore, neither NRS  533.040 nor  the
anti-speculation doctrine limited E.A. Collins's ability to
offer Permit 22735 as security on the loan from CFB
separately from the land to which it was appurtenant or
CFB's ability to thercafier buy and sell the water right.
We next consider whether Adaven was a bona fide
purchaser for value who took title to Perinit 22735 when
it purchased the fand to which it was appurienant.

Because CFB had properly recorded its interest in Permit
22735 before Adaven took fitle 1o the land, Adaven had
constructive aotice and did not take title o those waler
[**15) rights

Adaven nexd argues that the digtrict court erred in
granting summary judgment for MFAC because gemurine
issaey of material fact exist as to whether Adaven had
nutice of CEB's interest in Permit 22735 when it wok tide
{o the land to which Permit 22735 was appurtenant,
Adaven rgues that it did not have constructive nalice of
Permit 22735' morgage or sale beeanse n reasonable
record search would not have revealed CFB's interest in
Permit 22735, MFAU responds that becausg the dbed of
trust [rom B.A, Collins granting a sccurity, gterest. in
Permit 22735 (0 CFR was recorded in Octobdr 19949 and
the trustee's deesd upon sale was recorded in March 2001,
Aduven had construgtive notice of CFI's claim when it
purchused e land in December 2001, We ngice,

[1IN9] In Nevada, water rights must be transterred
by deed, and such deeds nst be acknowledyed and
“Ir]ecorded in e office of the vounty reconder ol cieh
county in which the waler is applied (o heneficial use and
in cach county in which the water i3 diverted from it
natural source 28 A deed so recorded “impart|s| notice
of the contents of the deed 1o all persons at the time the
deed is :recorded, mid A subsequent  purchaser or
mortpagee shall [**16] be deemed to purchase and take
with notice of the contents of the deed * 2 11, however, n
deed has not been properly vecorded, s subscgueiil
purcharer of water rights for value withe actial ar
constrnctive notice of & provious purchaser’s interest in

‘the water rights who properly records his or her deed

belore any previous puichaner iy entitled 1o the watet
an

28 NRS.$33.382(3).
20 NRS S1LIRI),

LTI NI R
™, ol SR B
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30 See NRS 333.383(2)d) ([1IN10] "An

application or permit to change the place of

diversion, manner of use or place of use of water,
that has not been recorded as required by NRS
333.382 shall be dJeemed void as against a
subscquent purchaser who in good faith and for
valuable consideration  purchases  the
application, right, certificale or permit, or any
portion thercof, if the subscquent purchaser lirsi

sane

records  his deed in  compliance with MRS
533.382M. '
[FINTIY [*1195] The county recorder maintaing

recorded deeds, including those transferring waler tights.
i1 By statute, a county recorder is required lo kecp
indices of all deeds arranged by the names ol the grantors
and granteos. 32 A prospective purchaser of land may
search those indices to ensure that the person aticmpting
to sell the property has clear [¥*17] title to it. To scarch
the indices, the prospective purchaser would fiest scarch
the prantee index for the purporied owner's name Lo
ascertain when and front whom the purported owner
reccived the property, *3 Using (hat name, the pcchaser
would check the grantee index for the names of cach
previous owner, thus establishing the “chain of title." "
The purchaser must dhen search the prstor awdes,
starting with the first owner in the chain of title, 1o see
whethet he or she tamslerred or enewmbered e property
during the time between his or her acquision ol the

property ond ifs ranster o the next peson in the cinin of

title, Whether or uot & puchases ol real propeily
porforms  this scarch, he” or she is charged  with
constructive notice ol, and takes ownenship ol the
Propenty subject B, any inerest sich o tidle semch wonld
revenl, 83

M See VRS
sholl

M LA D) CHE e comnty
tecond wepainiely | the
following ypecified docnments: (a} Deeds, prants,
. transfers and mortgapes of real estate, {amd]
releases o mosigages of real estae); MRS
24703000 ("Bach connty weconder shall minintain
twa scparade indexes inhis oflice for the separate
alphabetical  [** 18] recordation of the various
classes of documents spevilied in NRS 24/7.1.20.°),
32 NRS 2471510,
A Thompeon on Real Property § 07 05(a}3)
(David A. Thomas, cd., 2002).
M Rlack's Lew Dictionary delines
title" as a "|rlecord of successive cunveyinees, or

recorder

"chain of

other forms of alienation, aflecting a paricular
parcel of land, arranged consceutively, from the
government or original source of title down 1o the
present holder.”™ Black’s Law Dictionory 229 {6th
cid. 1990).

15 See Snow v, Pioncer Titde Ins. Co, 84 Nev,

480, 484-86, 444 .24 125, 127-28 (1964),

Adaven argues that a scarch of the grantee-grantor
indices would not have revealed CFB's interest in Permit
22735 for three reasons: (1) the grantor listed on the
trustee’s deed upon sale was Stewart Title of Nevada, not
I.A. Collins; (2} the deed of trust was only intended 10,
and would only be interpreted to, encumber the water
rights appurienant to the cncumbered land; and (3) the
deed of st did not include the assessor's parcel number
for the land to which Permit 22735 was appurtcuant.
Consteving (he Taciual record in e light nost favarable

we conclude that Adaven has failed to
n

10 Adaven,
demonsirate n gemiine issoe of mederial P+ 1Y) fret,

36 See Wood v, Safeway, fne, 121 Nev., 7M.
Z31-32, 121 I3 1026, 103] (2005).

Adaven's {ivst argoment discepards the muh\pulml
Pt that CFB secarded the deed of trust by whidl LA
Colling pledped Permit 22735 ag seeuity fopgidoan. The
deed ol trost was fndisputalbly within the Chalyg of Lithe
and would lave besn seyealed by a0 searche Gl fhe
prantec prantor indices. Hven if the frostee™s deed upcm
sale of the property was not within the clhnin of tithe, !
(e existence of the deed of frust willio the Chiuin ol tith:
was sulligicnt (o wequire Adaven o mnke further inguiry,
and therelore, Adaven was charged willl potice of what

woult uve been evenled, ¥

17 We note that, under NRS 247 150¢5), the
county reconder i requited tendex such o deed
under the name ol the original tuostor, in 1his case
(LA, Collion, Theeline, the frgtee's deed dpen
sudo should have been within the chain ol e,
and we only assumie that i wis not beeause ol the
postuie of this case,

IR Nee Snow, 84 Nevo at 488 3o, 441
127-28,

M

Adaven next acgoes that the deeil of uust did 1ol
chemly encumber Permit 22735, Adaven aipies (hat e
Jmgunge of the decd conveyed interests only inwaler
rights that J**20] were apputtennnt to the Fand heing

enenmbered. However, the decd of trust clearly states.that-
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it encumbers the Nye County property described in
cxhibit A to the deed [*1196] and the water rights
described in exhibit 3 1o the deed. Lxhibit B is a list thai
clearly includes Permit 22735, Although Adaven insists
that it should not be charged with notice of an interest
lisied only on the thiricenih page of a single-spaced
document, we dissgree. When the Tist page of o deed
provides that the deed conveys water rights and that the
water rights are described in 2 clearly marked exhibit, the
decd is not unclcar because a searcher bas to turn to page
thirteen to read the description of the water rights
conveyed.

Finally, Adaven argues that CFB3 failed to comply
with NRS 1171312 by failing to include the assessor's
parcel aumber for the land to which Permit 22735 was
appurtcnant on the ficst page of the deed of fiast, We
conclude that [UINI2] NRS 111312 requires decds
conveving real propeety interests to display the assessor's
parcel numbers only for the tansterred property.
Neither parly argues that Peomit 22735 wis assigned its
owne parcel mumber, amd the deeds by which CFB
acquired Pormit 22735 did not [**21] tronsfer the real
propetty to which it was appurlenant. Therefore, VRS
1312 did uot requice the deed to include o pareel
number for Permit 22735 or the land to which it was
appurtenant,

39 2001 Nev. Stal, ch, 59, § 1, ot 478, provides:

1. The counly recorder shall not
recerd
property, 1 notice of completion, a

with = respect to real

declarstion of homestead, a lien or
notice of lici, an alfidavit of death,
a e oF deed of e, oy
conyeynnee  of real propecty or
instrument o weiting setting fonth
an agreenient o coivey  real
property  unless  the  document
being vevorded containge

{n) The mailing whkliess vt (he
gt or, oo s o prasien,
the mailing nddress of the person
who is requesting the reconding of
the document; and

(by  The pareel
number of the property at the top
of the first page of the document, if

AsKCESOU'S

the county assessor has assigned a
parcel number to the property. The
county recordet is notl requined 1o
verily that the assessor's parecl

numiber 18 correet.

In 2003, the Legislure amended NRS 111312 10
exp'rcssly state that "[ajny document rclating
exclusively to the tansfer of water rights may be
recorded without comtaining the assessor's parcel
number [**22] of the propeny.”" 2003 Nev. Siat,,
ch. 451, § 47, at 2781, Although this amendment
docs not apply to this action because the deeds in
question were recorded in 1999 and 2001 and the
amendments were prospective, if the amendment
applicd, we would reach the same resuht. 2003
Nev. Stat, <h, 451, § 67, at 2790

CFB recorelition
reguiretments, Adaven had consh uctive fiotice ol Peinit
227358 mongnpe und sile, Nogemtine issue ol mateniad
el exists  concening whether a search of  the
gramiee-grantor indices would have revealed the deed of
trust cncumbering Pernit 22735, Upon discovering the
deed of trust, Adaven had o dity Lo inguone: (;n‘\u:cming
that encumbrance, and (s, Adaven 18 _gl_;}\mml with
nofice of what that inquiry would have ’-{H"a!cd: the

Becanse complicd  with  the

trustee's deed upon sale.

The dillienlty of searching {or translers ol water
tights separate Tiom the hind (o whicl they e
apprtetond is n rellectivn of the system in plice for
recorcling those fransfers. We pote that recipionts of
translenred water vights e tequited o Bile o report of
conveynnee with the State Water Engineer; W avever,
wder e cueent systean, Geiliie i do so D no eftect an
nosubgegquent parchagers |23 notice of the tensfer,
The system of docunienting water dghts tansters could
be giently improved, bar wdil dhen, the diffioulty thin
Adaven bl o Tnding noreleienve do CEIV o NETAC
intereats in Permit 22735 does nol nilect whether it had
comstructive  notice.  Therefine, MEAU validly  owny
Permil 22735, s summary  judpisent b CEFH and
MEAE wiis apipriie,

A NRY 531384,
CONCLUSION
Summary judgment lor MEAC- wis= appropriate

because no genuine issue. of material fact existed,
" - ¥
s T
[ R ELT]
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regarding Adaven's notice of CFB's inferest in Permit  summary judgment,
22735, and neither NRS 533.040 nor the anti-speculation
doctrine limit the free alienability of water rights as
separate property. Therefore, we affiom the distriet court's

GIBBONS, C.J.,, MAUPIN, DOUGLAS, CHERRY
and SAITTA, J1., concur,

“wr
AR




MORRIS PETERSON

ATTORNEYS AT LAW

6100 NEIL ROAD, SUITE 555
RENO, NV BB511

TELEPHONE: 775/829-6000. WIHFLIAR L P ERST
FACSIMILE: 775/829-6001 it DYale 27 21 b
WERBRSITE: www.morrislawgroup.com b ALl e i Las g e

Pass 4775800

February 25, 2009

State of Nevada

Division of Conservation and Nalural Resources
Division of Waler Resources

901 South Stewart Street

Suite2002 - .
Carson City, Nevada 89701
. L
Re:  Belli Ranch bslates ‘-z.(t.;

1

£ i

Dear 5it

Please see the Ouder of the Secotwd Judicial District Court indicating that
Belli Ranch water ntoved from the Jower bench is Lo be distributed W the wel lots
in accordance with the water map on file with the state engineer. The cowt
provided the Assoctation will time to fle the spplication, but It must bie
processed in accordance with the settlement agreement approved by the court.

Sincerely,

l ' ,)' ot /M! /
/(]/ ( /,1 (v :';.'.1’, {/,"’j’_(_:’(d;,,. / [ .(

Willlan L, Peletson

WEDP:hwl
Enc. |
;
"
ped b=t jx‘bj 11%(’
' et H Y
" .'I N ot
- - ' . C oY R
! VAR VESCAB Y} ICE
PUEYRATHY O AKBINOA P ATA
Fpiodan S AU WU ORI ArEp 1 ) AR VEAN, MY O
o o ‘ UL EPHONE TOR T4 DA ® FACHEMILE FRajaf4 04
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HE

CODE: 3370

IN AND FOR THE COUNTY OF WASHOE

, DEBRA HORTON and JOSEPH

HORTON,

Plaintiffs,
! . CASENQ.: CV06-00007
v ‘

e DEPT.NO.: 9
BELLI RANCH ESTATES ASSOCIATION,
a Nevada non-profit cooperative corporation;
STEVEN N. HERMAN; BARBARA A.

HERMAN; FLOYD W. LEWIS, JR.;
SUSAN LEWIS, individuals; and DOES
I-X, inclusive,

" Defendants.

Plaintiffs are seeking to confirm and enforce u Settlement Agreement reached in an
Arbitration proceeding,’ Defendants contend that because the Settfemnent Agreement cpniaiu_l
provision that the matter would be dismissed with prejudice upon the payment of $5,000.00, which

{wes paid, the Court o longer bas jurisdiction. See, SEPP. L2, v Second Jodicial Coug, 173 P.3d |

715 (Nev. 2007). Defendants further ergue that Plainliffs are not allowed to confirm the Arbitration

Stipulation (Award) because a civil sction was not commenced within 30 days after the decision in af .

‘non-binding aebitration,
"' This Court previously stayed this acuonandaﬂowedmo be moved to the active calendar.
Plaintiffs also contend that Defendants have not complied with all the terms of the Stipulation

'Phiui!&maﬂdng for s Temporary Rcmlinhader..l‘aelirhhuy Injunction sndior Sanctions md Contezept Oeders.

O .
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Y e S
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thereby invalidating the requiremeat for dismissal with prejudice. The case has not been dismissed
andpmbablyeolddnotbeaslongd:misadispmubomﬂmmpﬁmwi;hdwﬁpulmm
Court finds that it has jurisdiction. SFEP, supra.

~ In the Courts’ view, NRS 38.330(3) applies to the commencement of & civil action within 30
dayswhmnputyiadiasausﬁedmﬂnhembm:lcr’sdecxsm. Conversely, a party sesking to
enfomeadecisionwhﬁnacivﬂacﬁnnismlmmmme&mnydosowi!hinoneyear.'l‘he?hinﬁﬁs
arc secking the later remedy. [d. Plaintiffs Motions are timely. Mm'mmwnimmts
DENIED. R

Pimnuﬂ‘smuhngﬁwcmmmqmmmeHOAmhireaqwhﬁedwmuMb
administer the delivery of irmigntion water at Belli Ranch. The evidence shows that Plaintiffs are
entitled to receive irrigation in amounts shown on the Water Map filed with the Nevada State Water
Engincer, which was created and filed, al ¢r before, the lime the Beili Ranch Development was in
existence. Arﬁcieﬁj‘ofﬂwCC&RsmmmmdmnbnhmmmrdmmththeWm
Map. Pamgraph 6.2.1. reqmresiheHOAmhlmaqualLﬁndWmMastenowemethemmuﬂon.

Def:ndmmcontendlhal_lheHOAhasmoﬁﬁed!hcmlﬂwalhwfmnncwumhodof
“democsatic” allocation of the water. The Court finds that rogandieas of whethor the water
distritrution may or mnynotbetauiy allocated, the Plaintiffs have a pre-cxisting legal right as
demnwdbyumWanponﬁh The relevant facts are not in disputs, Therefore, Plaintiffs’
Motion for Summary Judgment is GRANTED.

Plaintiffs’ Motion for a Preliminary Injunction requiring Defendauts to appoint a Water
Master is aiso GRANTED. Plaintifls arc ordered 1o post a bord of $1,000.00, The Cowt is sot
misﬁedthﬂ?!ain&ffthnwshownthatDcfmgmuhaw'ﬁiMwmbeueMmchmgem
water allocation, The Court believes it was within the reasonable exercise of their judgment to
suspend the process in the face of putcutially unaffordable litigation expenses. Plajutiffs' Motior t0
requice further \}:\speciﬁed action at thia time is DENIED,

Datedthis_ /.3 day of October, 2008.

" District Judge 7
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CERTIFICATE OF SERVICE BY MAILING

Nevada, a true and comect copy of the attached document addressed as follows:

Williata E. Peterson, Esq.
Morris, Pickering & Peterson
6100 Neil Road, Suite 555
Reno, Nevada 89511

LTI I - I I S TR

[
N e S

Louis 8. Test, Esg. .
Hoffman, Test, Guinan & Colier
429 Weat Phimb Lane
Reno, Nevada 89509

Gary M. Fuiler, Esq.

Guild, Russell, Gallagher & Fuller, Lid.
100 West Libersy Street, Suite 800
Reno, Nevada 89505
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Sheila Mansfield
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Pursuant to NRCP 5(b), I hereby certify that [ am sn exployes of the Second Judicial District
Court, in and for the County.of Washoe; and that on this /3 day of Octaber, 2008, ! deposited in
’tthmmtymailingsysmmforposugemdmiﬁngwimunUniwdSm Postal Sesvice in Reno,




Honorable Judge Perry November 4, 2011
Washoe District Court Dept. #9
RE : Case # CV06-00007

Dear Sir,

The protest / appeal in Adams court is an end run around your 10/13/08 order CV06-00007. To
date, we have not received our waler allocation as per 48742 and the Assoc has never hired a
water master, both of which you ordered. Further the proposed water charter is illegal and
punitive.

You stated the court believes it was reasonable of Pres. Huddleston to pull the transfer permit
(which only benefited him) to avoid unalTordable litigation expenses. When the State Engineer
approved permit 77788, Huddleston sued the State Engineer for some of the Assoc water, once i
was proved he and his neighbors have no deeded water,

This appeal now includes language that presumes to overtumn your order of which the Belli
Assoc. is still in contempt, and the whole thing is coming back (0 your court’s jurisdiction it the
. eurrent proposed stipulation is signed by the judge and attorneys. The stipulation is in direet
violation of the order hnd the original map. The federal water master confirmed that water is to
be delivered based upon land area pro rata, not pool and repool aller board menbers Lkl what
they want. There is no extra water (o pool and repool confinmed by court appointed \%{?\‘fgr experl

Bob Firth.

Our pre-existing right is measured by land area times 4 acr [eet per aere, but this new stipufation
will reduce our allocation to 2 acr leet per acre while giving Huddleston et al 4 acr feet per acre.
He has no pre-existing legal right (o water as determined by the water map on file. He and fis
neighbors as plaintiff’s in this appeal are not on the 1983 allocation map, nor do they have water
deeded to their properties. 'They bought their lots 12 — 16 years afler the developer deeded what
he owned to satisty 48742 map wel lots,

Supposedly, this bunch wants to settle this latest appeal 1o avoid more litigation expenses (the
same excuse Huddleston used three years ago). They mean o take 16% of the water from each of
27 wet lotg so they can irrigate 1/3 ol their farper parcels, Al 27 homeawners have the same pre
existing right to the water based upoun the original map. This amounts (o constructive
condemnation, a taking. There sre no preseriptive rights with waler,

There is a hearing in Adams court 11/8/11 which is really a protest dgiunst the State Lnumm

approval of 77788 which Huddleston et al initiated only when they learned they have no dudgd
water and they are not on the map. 'The State Lingineer made his dcuqumj,ﬂ pf\ruvﬂ-i‘ﬂﬁm §10e
determuning the facts and the water lias been moved, l hey wanl 1o includg Idngmgu in llus

SRaL e



appeal to try to supersede your order, 10 get what they want anyway. It’s an end run around the
original stipulation the Assoc. is still in contempt of and your order CV06-00007. The whole
appeal is merely a diversion {rom our case which you settled 10/13/08 which no one will
enforce.

As presented, this new stipulation will put the whole issue back in your court. This board has had
three years to comply with your order and they have proven they are incapable of doing so,
merely because they don’t want to. This is clearly contempt of your order. If they disagree with
your order they should appeal to the Nevada Supreme Court, not use this new stipulation to
undermine your order.

This has become a tangled web of deceit, bullying, abuse and water thefi. Please help us know
how we can protect our investments of 22 years. We were Lold about this hearing 10/31. Qur atty
has had enough of the HOA craziness and won’t attend, but recommends we do even though we
were bifurcated in Jan, 2011,

Regarding the $1000 bond in the order, we were told, “Oh, don’t worry about it. I Perry really
wants the $1000 he’ll ask for it.” Is it true that since we didn’t pay the bond, that the Assoc.

does't have to follow the order? Aid, i that’s true. then can we pay the bond now and have the
Y

order enforced?

Respectfully,

. Debi Horton | Joe Campbell




CONSTRUCTIVE CONDEMNATION

Definition: situation in which land is no
value :
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t taken but its owner is deprived of use to some extent or a diminishiment of
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