IN THE MATTER OF APPLICATION NUMBER 81310 k iL """J
FILED BY Gary Snow Livestock and Grain ' PROTES DEC 16 20”&\ /
ON 16th day of November ,20 11

7 STATE ENGINEER'S OFFICE

Comes now Wayne N Hage Executor of the Estate of E. Wayne Hage

Printed or typed name of protestant
whose post office address is  P.O. Box 513 Tonopah Nevada 89049

Street No. or PO Box, City, State and ZIP Code

whose occupation is Rancher and Executor of the Estate of E Wayne Hage and protests the granting
of Application Number 81310 , filed on 16th day of November ;20 11
by Gary Snow Livestock and Grain for the
waters of Baxter Spring | situated in SW1/4 NW1/4 Sec25, TN, R43E, MDM

an underground source or name of stream, lake, spring or other source
County, State of Nevada, for the following reasons and on the following grounds, to wit:

See "attachment 1" for reasons and grounds the protestant requests that the application be Denied.
United Cattle & Packing Co. v. Smith et al., Decree No. 5038 (Dist. Ct., Nye County, Nevada 1942); Transcript of Proceedings,

United Cattle & Packing Co. v. Smith et al., Decree No. 5038 (Dist. Ct., Nye County, Nevada 1942); Decree issued 28 January 1942.
Chance V. Arcularius, 68 Nev. 51, at, 67, 227 P.2d 198 (1951); Decision, ;

Chance V. Arcularius, 68 Nev. 51, at, 67, 227 P.2d 198 (1951); Judgment
Hage V. US. Case No. 91-1470L; Final Opinion: Findings of Fact Janvary 29, 2002
U.S. v. Estate of E. Wayne Hage et. al., No. 2:07-cv-01154-RCJ-VCF Order dated May 17, 2011

U.S. v. Estate of E. Wayne Hage et. al., No. 2:07-cv-01154-RCJ-VCF Transcript dated March11, 2011
Please file court documents in lowest file Application Number 81310

THEREFORE the Protestant requests that the application be Denied
Dented, issued subject to prior rights, ¢tc., as the case may be
and that an order be entered for such relief as the State Engineer deems just and proper.

Signed  Zane B Lot exmccsds

Agent or protestant
Wayne N Hage Executor of the Estate of E. Wayne Hage
Printed or typed name, if agent

Address PO. Box 513

Street No. or PO Box

Toncpah Nevada 89049 o
City, State and ZIP Code ¢ -5
Phone Number :
almaty21(@hotmail.com <
E-mait . =
Subscribed and sworn to before me this ~ / <a day of .4 A L2 é&( P 20 /1 L
fffff/fffm&f'fffffﬂfﬂﬂ - : =0
ﬁ - GLORIAK.LAEH ¥ . ig/
§ W NOTARY PUBLIC .
§ Nl STATE OF NEVADA : _

5 Notary Public
r MyAppt Exp, Dec. 15,2014
Ynosazes Moans o 20 ool vt oo
comyof _Apsgex. Ceter,
J

+ $25 FILING FEE MUST ACCOMPANY PROTEST. PROTEST MUST BE FILED IN DUPLICATE.




Attachment 1 of protest

The water to which applicant is applying for is already a vested water right owned
by the Estate of E Wayne Hage and the Estate of Jean N. Hage (Estates). The Owners have
not sold or allowed the use of any of their water to applicant. Applicant is not filling on
new waters but existing springs, owned by the Estates and in the case of underground
water applicant is filing on the very wells that the Estates own. He is not proposing to drill
new wells and he does not hold any rights to the wells he is filling on.

All said stock water is in use by the current owners. All improvements for the
development and use of said water are owned by the above aforementioned Estates. The
Improvements have not been sold to applicant, nor has applicant been allowed the the use |
of said improvements. ‘

All of the range surrounding the said water, and the said water itself has been
claimed by, put to beneficial use by, and has been in the possession of the Estates and their
predecessors in interest since the 1860s. Beginning with the Year 1865 and continuing to
the present, the Estates and its predecessors-in-interest ranged livestock in and through the
lands at issue in accordance and consistent with the law, customs and decisions of the court
applicable during this period in a manner that was open, notorious, peaceable and
continuous, extending for a period before March 30, 1931 far longer than five years.

The stock waters to which the Estates have title, including this one, enabled the
Estate and its predecessors-in-interest to make full and complete and economic use of the
range land at issue and to utilize substantially all that portion of the range. The claim and
right to the range and forage on the range land at issue was initiated without protest or
conflict to prior use or occupancy thereof as required by and consistent with applicable law,
custom, and rules of the court. The use of the water and range at issue in this case was
developed, in accordance to the custom of grazers’, to improve the beneficial use of the
range.

The exterior boundaries of the Estates Pine Creek Ranch, as now defined, are the
result of the aforementioned, and were established in accordance to, and under local law
and custom. The Estates predecessors-in-interest have filed range claim maps in the State
Engineers office pursuant to the request of the Nevada State Engineer outlining the range
owned and claimed by the Estates predecessors-in-interest. These maps are File numbers;
611-34, 460-30, 980-34, and the map of the range claim of United Cattle and Packing Co.
as depicted on the map “Range Claims in Nevada, as Recorded in the State Engineer’s
Office to July, 1929.” An additional map is recorded in the Nye County Court house as
exhibit of the range United Cattle & Packing Co. v. Smith et al., Decree No. 5038 (Dist.
Ct., Nye County, Nevada 1942).

For further proof of the ownership of this vested water right and the surrounding
range which is the area of beneficial use of the water see the chain of Title of the Estates as
filed in the United States Court of Federal Claims or by requesting a copy from Protestant.
The Estates chain of title lead the United States Court of Federal Claims to its finding of
Fact and Conclusion of Law in its Jan 29, 2002 decision that,

"plaintiffs presented evidence at trial that showed by the preponderance of evidence
that the plaintiffs and their predecessors appropriated and maintained a vested water right in
the following bodies of water on the Ralston and McKinney allotments. In addition to
certificates of appropriation that were entered into evidence, the plaintiffs also submitted an
exhaustive chain of title which showed that the plaintiffs and their predecessors-in-interest



had title to the fee lands where the following springs and creeks are located." Below are
listed some but not all of the vested water rights the court found the Estates 0 own.
1. Ralston Allotments
The plaintiffs have a vested water right to the following bodies of water in the :
Ralston allotment based either on the date of appropriation or prior beneficial use of their :
predecessors-in-interest: :
« AEC Well: The state engineer issued a certificate of appropriation to plaintiffs with a
priority date of December 26, 1980.
» Airport Well: The state engineer issued a certificate of appropriation to plaintiffs witha
priority date of March 19, 1981.
* Baxter Spring: The state engineer issued a certificate of appropriation to United Cattle and
Packing Company, a predecessor in interest of the plaintiffs, with a priority date of October
5,1917.
*» Black Rock Well: The state engineer issued a certificate of appropriation to plaintiffs w1th
a priority date of July 23, 1982. :
*» Cornell Well: The state engineer issued a certificate of appropriation to plaintiffs with a
priority date of December 26, 1980. :
» Frazier Spring: The state engineer issued a certificate of appropriation to United Cattle and
Packing Company with a priority date of February 17, 1927. _
* Henry’s Well: The state engineer issued a certificate of appropriation to plaintiffs with a
priority date of April 27, 1981.
* Humphrey Spring: The state engineer issued a certificate of appropriation to United Cattle
and Packing Company with a priority date of December 17, 1917.
* Pine Creek Well: The state engineer issued a certificate of appropriation to Frank
Arcularius with a priority date of January 11, 1950,
* Ray’s Well: The state engineer issued a certificate of appropriation to United Cattle and
Packing Company with a priority date of February 17, 1927.
* Rye Patch Channel: The state engineer issued a cettificate of appropriation to Frank
Arcularius, a predecessor in interest of
the plaintiffs, with a priority date of November 12, 1926.
* Saulsbury Well: The state engineer issued a certificate of appropriation to plaintiffs with a
priority date of April 27, 1981.
» Silver Creek Well: The state engineer issued a certificate of appropriation to Frank
Arcularius with a priority date of February 10, 1950,
* Snow Bird Spring: The state engineer issued a certificate of appropriation to United Cattle
and Packing Company with a priority date of June 7, 1918,
* Spanish Spring: The state engineer issued a certificate of appropriation to United Cattle
and Packing Company with a
priority date of December 17, 1917.
* Stewart Spring: The state engineer issued a certificate of appropriation to Mrs. O. C.
Stewart, a predecessor in interest
of the plaintiffs, with a priority date of November 25, 1931.
* Well No. 2: The state engineer issued a certificate of appropriation to plaintiffs with a
priority date of December 26, 1980.
* Well No. 3: The state engineer issued a certificate of appropriation to plaintiffs with a
priority date of December 26, 1980.

A granting of this application would be inconsistent with rulings of the Nevada



State Engineer, and the files on record in the Engineers office including but not limited to
11066, 12762, 12794, 13918, 13018, 13228, 13262, 13263, 21270, 43015, 43360, 43620,
45977, 4615, 4782, 4783, 13229, 10695, 43016, and 43621.

It will also be inconsistent with the rulings of the several courts, which have
addressed the water, property, and rights at issue in this application. It would also result in
violations of, but not limited to, NRS's 568.230, 568.240, 568 260, 568.300, 568.340,
533.495, 533.505 and 533.510, if applicant were to put livestock on the range to
beneficially use the water applied for.

The said water has been subject to several past, and two ongoing court actions. The
rights of the Estates and their predecessors in interest have been consistently upheld by
several courts. See United Cattle & Packing Co. v. Smith et al., Decree No. 5038 (Dist. Ct.,
Nye County, Nevada 1942); Chance V. Arcularius, 68 Nev. 51, at, 67,227 P.2d 198 ‘
(1951); Hage V. US. Case No. 91-1470L and U.S. v. Estate of E. Wayne Hage et. al., No.
2:07-cv-01154-RCI-VCF, currently addressing the extent of the forage right surrounding
the said water rights owned by the Estates. Although there is still one court action (U.S. v..
Hage) addressing the extent of the forage rights owned by the Estates, the ownership of the
water has been determined, and is not even disputed by the United States. It is important to
note, this court has indicated that Bevins actions, (holding government employs personally
accountable for iflegal actions) may be brought against the federal employs, for requiring
Estates to obtain a permit for the access and use of a Stock water right taken up under
Nevada Law, when such permit is not necessary. See attached Transcript of Motion
Hearing March 11,2001, U S. v. Estate of E. Wayne Hage et. al., No. 2:07-cv-01154-RCJ-
VCF.

Applicant does not have any rights and cannot claim any rights in the surrounding
rangeland or in the said water right, or in the well and spring developments. If the State of
Nevada were to award this water to applicant it would do so in violation of State Law. If
the applicant is granted any use of said water, it would substantially impair the use of said
water and cause immediate and irreparable damage and harm to the Estates. In other words
the granting of this application would be a taking of the Estates vested water right by the
State of Nevada.

Protestant is unaware of any law in the State of Nevada, which allows the State to
take property from one citizen in order to give the same property to another citizen. Such a
law would be repulsive to the laws of a constitutional republic. Granting this application
will most certainly result in a court action, for the purpose of restraining applicant from the
use of the Estates vested water and range rights. For the reasons set forth above Protestant
prays that the State Engineer deny this application. If this application is to be considered
Protestant demands a hearing so that protestant may present witnesses, evidence and
testimony to prove why this application should be denied.

Execadte
Wayne N. Hage Executor of the Estate of E. Wayne Hage

/2~ J-17
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IN TIEE DISTRICT COURT OF THET #LPTH JUDICIAL DISTRICT COF THE
STATE OF FEVADA, IM AND FOR TIE CCTY O NYS.
THE UNITZD CATTLE & PACKTIG COLPANY, No. 5038.

a Corporation,
Plaintiff,
Vg
JOHI DOE SMITH, et al,

Defendants,

e N B e e Y 7 S T, B Y B

TRANSCRIPT

OF PRCOCCEEDINGZ.

BE IT REMBMBERED, that the above entitled zction came on
regularly for hearing on Monday, January 19th, 1942, at tis hour
of 10:30 o'clock 4.k, , before Honorable “m. ©. Datvon, District
Judge presiding,

The plsintiff was represented in Court by Lowell Daniels,
Lttorney at law,

The defendants were not represented in Court by Counsel.

The reporter, Jane Douglass, wes duly sworn by the Clerk
of the Court.,

VHEREUFON, the following proceedings were had and testi-
nony given:

TIIE CCURT: This is case Ko. 5038, United Cattle & Packirs
Company, against John Doe Smith, and others. You may procsed,
kir. Daniels.

MR. DANIZIS: If the Court please, I offer in evidence,
kggymgg_evidgpge but as & netter of record, originsl Surmons shuw~_

ing the variocus defendants as served by the Sheriff of I'ye County,

-1
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Revada, being all of the defendants as we were shle to ascertain
who are residesnts of Liye County, Yevada, or any section of the
State., I also offer as g matter of record ths original alies
Summons which was served on varicus other defendants as located
in and around Reno, particularly the Lonitor Talley Land and
Cattle Company, and the Tenopah 3anking Cerporation, servinz the
Secretary of State, end alsa servirg James Jensen and Lsog ¥,
Schritt, the forner raceiver,

TEZ CCURT: The Summons first referred to by Ir. Daniels,
together with the nroof of serviee sttzehaed thereto, may be T:iled
4s & part of the record. Ths second alies Summons referred to,
with proofs of servics nay be filed,

iR, DAMIZIS: If the Court rleage, you will £ind in the
Tecord a certificete of publication of Swinens, which has alfaa r
been filed, and in connsetion 4tk thz opder tor wiblieation of
Swwmons, I desire to offer some lettsrs which were addrsssed to
various defendants and were returned. The irfidevit of -ailing
these will Se made by mé and wmade of record.

E CORT: The letters rererred to which have vzan re-
turned to ths sender may be filed uz wnert of the record in con-
nection with the Proof of mailing,

MR. DANIEIS: 1In eonnection with the service of Surmons ,
if the Court please, I offer also certificates from tha Secretapr:r
of State with reference to the United Cattle & Tacking Company,
which company is the Plaintifr, showing its right to do business;
that the Nye County Land and Livestock Sompany wes dissolved:
that the lionitor Valley Lond @né Cattle Company is in existence
but has not complied with the laws of thig Stete; the return of

the a2lias Surmons vhich shows zervice on the Secreterr of Stots

,as-tha-Muniter~Valley Land anpa Livestoek Compeny, almo ecertifi-

cate as to the Tonoroh sBanking Jorporation.

-2_
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THZ CCURT: 1 think that had better be marked eas & Ti-
hibit, kr. Deniels,

. DANIZLS: Yes, it should be en IZxhibit, and it is al-
sc for the nurpose of showing that there are such corporations,
and the service on thaﬁ. I thirk the statute a litgle reculiar,
but I would like them to be filed.

THE COURT: *The certificate just referred to be counsel
mey be flled es plaintiff's Ixhibit lio, 1, in comnectlion with
proof of service and jurisdiction with regerds to certain cor-
poraticns.

L3. DANIRIS: Before entering the defanlt, I have the dis-
claimer of J, B, Humphrey, also known as Jecob 3. Eumphrey, alsc
known s Jake 3. Fuphrey, which I sm also #4ling; end disclaimer
of Frank I, Bell, es ex-offfcio Creasurer :nd 4'rustee of Nye Coun-
ty property, which I file iﬂ this connection.

TUZ COURT: fThe disclaimer cof J. S+ BHumohrey, and disclai-
mer of Prank =, Bell.may he &iled.

ER. DAHIZIS: e wilx ask, if the Sourt zlesse, :in Tiling
the request for Default, tha& all defercsnts except thone who
have filed discleimers, and likewise, Zllen Fay endé Janmes Jutler,
T will present thoss metters afterwards, I would aek that Default
be entered for all other deféndants. Here is the Zequest for De-
fawlt, and this is the Defauit.

THE COURT: Reguest fér Default mentloned by counsel mnay
be filed. The Defeult of the perties mentioned in saig Request
may be executed by the Glerk‘and entered of record,

ER. DANIZLS: If the Court please, we will turn to the Com-
plaint, Page 13, lines 6 to 9, ineclusive, and we have the Stipula~

tion for James Butler, by and throush his =ttorney, 'm. J. Crow-

“ell, Zsq., and we would ask that thal sart as set forth in thos

-3~
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linea ghall be stricken,fand that lines 30 to 32, inolusive, on
Page 12 may be emended in accordence with the stipuletion of ‘
Counsel, and we ask for an Order permitting that to be dome. as
a matfer of fact, if thes Court Pleese, for the bvenefit of your
Eonor, lir. Butler purchased from the old United Cattle & Pucking
Company property in Pine Creek, one of the other rfivisions, and
their cattle and spring rights in that vicinity, and that wss
the reason he made an appzarance end filed =n .uswer in ths case,
and we heve stipulated to that effeect. There will be no other
‘appearance by L, Iutler,

THE COURT; - The é-t_ipulation referred to, dated Januery 19,
1942, between the plaintiff und James 4. dutler,may be filed,
eand pursuant to saic stipulation, it is ordered thet portions of
the Complaint way be striclen and portions zmended as set forth
in the said stipulation. fhs Comrlaint will he deemed to ne
changed and amended accordingly.

KA. DANIZLS: Zllen lay likewise gnvgered in the action
and Tiled an Answer, and we heve made a stinulation to ths sr-
fect that we recognize under her snswer certsin .ater rishts
whileh are set forth in the stipulation, &nd .nich said weser
rights will likewise be made a part of the Deerze. The water
right iz a State of Feveada wafer rizght oy tne Stete Inginesr,
and as a matter of fact, we do not clais that water right at =zl1,
but they seemed to be afraié we would,

THEZ CCURT: 7The stirulation :ede, dated Lecember 24, 1941,
between the plaintiff and Zllen Ilay, may be filed, and the same
will be deered to ba in full rorce and effect in this case.

IR, TARIELS: I would like te call lir. Den Johnson, for the

purpese of offering further documentary proof, Ie is anxious to

ey - -.get away,..} e e e e e



MR, DANIEL =. JOIRSCH, a witnees called on bshalf of the
plaintiff, after fir-at being duly sworn, testified as Tollcws:
DIRECT IXANINATICK
By Lowell Danisla.

Yhat is :rour name®
A. Daniel 5. Johnson.
4. here do you live, iir. Johnson®

A, Peavina\:raek.

L- T T B T - T S .- I
&

Q. You have Hesn & resident of lrs County, Tononah, and

10  vieinity for some time?

11 A, Twenty or thirty years,

12 3+ Yhat is your vprofessiont

13 &, lkining enzineer, _

14 2. You are 2 graduate of what schools

15 4. Bchool of Technology, Boston.

18 4. ATre you femilisr with the rroperty lmowm us _ins Ureek
17 Rancht

18 A, Tes, Sir.

19 %+ 7Tou have been thera n graet anry tinesy

20 4. guite 2 few times.

21 we« Did you have occasion to rake & “ap o the water rights

a0 the topogrephy of that countriy

23 4. TYes. This is ths way,

24 %- This is ths blusprint. Jhere is the original?

25 A. TWell, Lr. Lumphrey myust have tnat.

28 2. You 4id nake tha original?

27 A. TYes,

o8 ’ 9. Is that rn exact blue print?

29 4. Tes, Bir. T didn't make the priat, I nade thae FEY.,
—————— 30-~~~v¥---lmr.-nnﬁ1313: If the Court please, as socn as we obtaln
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the original, we would like to substitute it for the blue print.

TEEZ COURT: fThat will be satisfectery,

Q. (Mr. Daniels): 1. Johnson, what is that a map of ¥

A. It shows the loeation of Piné Creek ZRanch, 2nd scme
other land northeast of thers, acecording to t=s Covernnent sub-
divisions; the grazing sllotuent by tha Forest S2rvice; sonme
wells, water vells, springs, and snothar large srazing allotuen
by the Forest Service,

1. How did yoy compile this, froxm krowlcdge vou obtained
from sore documents or general information?

A. Part from the Forest Survey map, and the otrser marks
on here, showing land sections, was taken from the Logel titles
to those seotions of land,

. In addition to your being & minin,: euglnser, ;ou also
do a great deal of survawrings

A, Yes, 8ir.

%+ <0l have vou done Huen in this ceuntrs

s
g, 2ir,

]
n

+ [y
ne ¥

4

“. Dectional land<s

«. Yes, sne woter rights,

%<« Did wou ever notiee the way the ocattle of the United
Cattle & Packing Coupeny from the the T'ine Jreek Zanch grazed,
to what vicinity they gov

4e You mean fron tle nap?

%. TYes?

4. Yes. It is incdicated by this green section, zoing
south, and a little west of south, down the Tonovah~31y road,
and a short distence a Tew milses below. They extended senerally
along the road between Tonopch and Belront.

U X8 Bhat in the vicinity aof Cactus Rangay

—fm
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A.

o—

Cactus Range, It ie couthesst of Fine Oreek .jell and

the area below the 3ly~lonopak road,

g

Referring to the green marks upon this map, if the

Court pleass, e would like to kave this adnitted in evidence,

this copy and the original,

I3 the originzl tracinz colored

that way, Lir. Johnson?

A,

MR, DANIBIS:

Lio, becauss it would interfere ith the arint,

e would like to haye the LHlue print admite

ted in evidence, as well es the c¢risinal, if Tour Honor nlogeoe,
TEE CCURT: The bLlue “rint is adnitted in zvidence, and

ay be marked mxhibit L0. 2, and the original from whieh it is

made mey be fileq with the Claerk DY JUounsel end rarked rlaintire::
Exhidit Ko, 21,

9. (¥r. Deniels):

deferring to Ixhinit 20, 2, being the

blus print of the original, thers arc eertoin oreen marks, orp
[ )

shadings, upon that,

Al

entire holdings, or would Jou linow

Jia
Qe
of that?
F
L.
A

line or Township 46 Zast, eng

~

.

.

“Tovmship L6 east, cnd this

et does it indiestes
The grazing crea for cettla.

For the Zine Ureek llaneny

Jor the mited Jastle u Faeking sommeny,

Is that from the i3 Creek Taneh it=zelf or for the
&8 to thats
o, I donvt Lnow,

But they diéd srazs asg Tar as Salisbury 7ell and scuth

I would zay aboui one-helf mile eagst of Seisbury irell.
That would be on the Sap as whaty
That woulad ve, well, cne-half inile east of the east

2 lorth.

Forty-Tive is thna vanrgte instead or ssctionsy

vould bLe nunber 2 Jorth,

T
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thet far up.

MR, DANIELS: I think that is &ll, your Lonor, 7

TEZ COURT: That is all, Ir, Johnson, yoﬁ nay step down,

IR, DANTELS: It {he Coury please; vrg desire to offer in
evidence for Exhibit 2, %bstracts of title to the =roperty in
question, in the Complaint, down to a certain date, Ziecembar 23,
1941. There is some question in my mind as to whethsr an abe-
stract is sufficient in evidencs. In additior to thas ibztrace
tor's signature, I have alsc hed the Abstractor, whe is also the
County ZIsceorder, certify %o the abetreet itzelr, s tao being o
true and corrsct cony. I would like to have it admitted, I
might add in connectiop with these exhibits ther: ray bs several

penecil hmarks which are mine, which I mut thera -hen working con

W06 11 COMBQT10N Ith €98 Muadtag of Lh. L.

TEZ CCURT: ‘The abétracts of title, consisting of two
volumes, ere admitted in évidence. Coe may be tarked plaintiff's
Zxhibit fJo. 34, and ths othier plaintiff's Zxhibit "o, 33.

2. DANIZLS: If the Court please, the exhibits T fust
had entered are copios of exhibits as sent to ashington, ste,,
and I now offer in evidenée, for ﬁhs purpose of juiding your
Honor, showing certain défects,_particul&rly 28 to patents, and
this is the report of the lvashoe COunty Title Cuasranty Company,
which I offer in ovidence. It is badly narked up, but‘that is
the notations I have made on it, | :

THE CCURT: The report of the Weshoe County Title Guur-
anty Company is admitted in evidence, and may be narked plain-
tiff's Exkinlt Yo. L.

tR. DiUIRLS: In this connection theras are & nunmbsr of

petents in this doemment. T agk toont this be rarked s sn ex-

“hinit,

&~



Lo B T - R 7 S\

©

10
11
12
13
14
15
le
17
18
19
20
21

24
28
26
e7

30

T3 CCURT: Conies of patents, certified to by tis Seere-
tary of State, by certificate dated June 23, 1941, are edamitted
88 one exhibit, and mey be marked Plaintiff's Exhibit o, 5.

LR. DAMIELS: In conrectlon with these petents, I refar to
Exhibit Yo, 5, Iten 3, which iz the natert, I belisve, for na-
tent' Ko. 5667, as being part of ixhivis Lo, 5. Thet is the first
uissing patent, and the naxt rilssing patent is Do, 7995, as part
of Exhibit No. 5. Under number 6, thet is record2d in thz oflics
of the County lecorder, S. . ¥inesid. That is ths purbesr bie
United States would have a eony of, and would gk that Lo served
&8 en exhibit. It has been recorded.

TS COURT: United States Petent anpliection o, 79, None-
stead Certificate lo. Lh,'photost&tic eopy, is adnitted ip svi-
dence, and may be marked Plaintiff's ¥xhibit .o. =.

TIL CCURT: Court will be in recess until 2 o'elocin.

2:00 o'clock ¥F... ({(ifter noon recesy. )

I3 CLURT: ALY right, 1o, Daniels, rou nay proceud.

L. DANTELS: e will proceed with the presentation of
docunientary evidence, 17 the Court pleasze, ‘M= usxt will we N -
tent of i, numphray. e ol'fer in avidence photosiatic coy
whick has been rscorded,

TEL CQURT: Thotostatic copy of Unlted States Patent o,
613396 is admitted in evidence, end may be nerbed plointiffrs
Zxhibit Ho. 7.

s DIVIZLE: I refer ¥our Lonor to Tage i of iha Dom-
plaint, lines 22 to 28, Irclusive, ard I wish to state in connec-
tion with that, that is Indlan land, known as Allottee Lo. 1012,
This land is to va Axcrenped by the .llottee with the rermission
of the Zederel Govaracent, Tor certain land which we wily bring

him title on. Tt 1z inpossiule to bring thz catent here becsuss

-9-
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until we clsar up the title on somg of thils other, Zut in this
conoection we tie it into the Seiplaint wherein ws can give
title to the United Jattle Jeeking Compeny. The title cores
afterwards bsczuse it gives all after.acquired title. I offer
in evidence the Indian contract with the Deyartrant of the In-
terior, and wish to state thet I heve the dzad trepsfarring the
land by the Unitsd Cattle .. feexing Jompeny, but it has to be
transferred to the Indizn .illottee. In order to tie this in, I
have offered this contrect in evidence,

TLD COURT: Is the coctact for the_exchunge?

2. DANIELS: fThis is termed the "Hoonsr" nroperty, hsing
acquired by the United Cettle % Tecking CSoimany in axehengs for
certain lend they eare bringing suit to quist tisle on,
Washoe Title company desired us %o clemar the vhels thing.

TEE SCUAT: Contract datsd Saptember 18, 1939, by ths Tmi-
‘ted Cattls & facking Gonpany, party of ths {irst part, and Tin
Hooper, party of tha ggcond part, is cdrnitted in evidence znd ..y
be marked plaintiff's Bxhibit Xo, 8.

i, DARIELS: e now offer in evidence vnhotostatie copy
of fatent ilo. 557213, velnz one of the miszing nateuts to Jake
8. Humphrey,

THE COURT: Fhotostatic copy of Yetent o, 557813 is ed-
mitted in evidence anad iarked plaintiff's Zixhibit jo. 9.

R, DANTIIS: e now of fer in evidencs photostatic cony
of a certsin patent lnown &s Jlintcn Fetent llo. 1026640,

TiE counr; Photostgtic topy of TFatent FKo. 1026840 is ad-

‘mittsd in svidence and narked plaintiff's Bxhibit Ho. 10,

=2, DANTELS: e offer in svidence photostatic copy of
Patent o, 25490, in ths nase of C. 4. Glover.

THECIURT:  Phétostatic copy of Petent 1o, 923490, in the

-10-
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neme of C. I, Glover, is admitted in evidence =nd marked nlain-
tirfts Exhivit Mo, 11,

ER. DARIETS: I will further =dd in connzotion with rlain-
tiff's Bxhibit Yo. 5; it contains five issing ~atents which are
enurercted in the preliminary report on ths title, thersfors I
will not repest them as they have %esn admitted in =vidence. T
offer in evidence the two water rights ms issuel By t"= State En-
gineer, mumbsrs 6175 ana L3574 as certifisd to by the County Re-
corder.

THZ OCURT: Certified copiss of water spuropriasticns ip-
plication Mo, 6175 and Application Fo. L574, are ednitted in sv-
idence as one exhibit, and asay be marked plointiffrs exhibit o,
1z2.

IR, DAYINIS: I refer Your Foror 4o sags 1L} of tho Qoo
»laint, linss 20 to 23, inclusive, wasrein o stots "all rizkt,
title end interest of pleintiff in Application 79297, That is,
your Homor knows, nothing eon bs issusd out of +%2 Stnis Zngin-
ser'z offlce exeeyt a certificate. .Je could obtain = cartifiad
copy of ths Application, bust I have hers = lztter, your Honor,
fron the State ingineer, dated Iovember 12, 1927, which I offer
in evidence to set forth ﬁhat title the Unitad Sattla & Faoking
Company heve in ccnneetion with that spring.

%fE CCOURT: ‘het ié the name of the spring?

LR. DANIZIS:  applieation 7929, as sappears in ths Com-
plaint. It has never beed sattled. There are certain interests
how cutstanding. The interest of 7. 4. liarsh has to be settled
with the State Znginear, full data is set forth in this letter
which we offer in evidence:to show they do kave a risht to "all,
right, title and interest',

U CCUHT: T You tien that this unplication is epnuymerated

=]11la-
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among these?

iR, DAMITIS: Yes, vour Honor, I will show it to ¥ou, It
appears as Applieation Io. 7929, '"They have acquired 2ll irter-~
est except that of I, Larsh, but it has never baen settled,

That gives the siatus of ths claims. It hes been standing that
way for o good rany wesars last nast., )

VI CCTRT:  Latter deted lovember 19, 1627, from the of-
Tice of the Stete Sngineer,  to Cherles Leough, with list of water
applications attached, is 2dnitteqd in svidancs, and LAy he marlied
Plaintiff's 2xhibit I'o. 13.

iR, DANIZIS: I would 1iks %0 be sworn, your Fonor,

LOWELL LAIsLe, being rirst Guly sworn, testifizd cs fol-
lows on behalf of tae plaintify;

My name is Lowell Dzni=ls, r2sidence, Uorcmank, vevada; at-
tornsy at law, Practieing at Jonopak, Teveds, new adoitted to
sractice under the laws of the Ztate of levada, wnd o woy am—
Ployed by the United Cattle « Lacking SCUDERY, Loz “loineirs,
in this case. I »ave examined all of ths natents &s sst vorth
in the two volumess of abstract, known as 3., ~nd 27 a8 wmll asg
the various other individual patants uhieh “wve ben tloesd ig
evidence, snd that in cozparlson with the Somplaint and numbers
of patents as set forth in the Gompleint, that the same are true
and correot as to saig patents, and thet all of the land, as rap
as my exeminstion reveals, is now patented of record, with the
8Xception, of course, of the Indi=n .llottee vetent,

L. QAIIEIS: At this time I would liks to eall t.argaret
Henderson,

LARGLTET JLEIPERST, being first duly sworn, called ng a
witness on hehalf or the Dlaintifr, testiried &8 follows:

1R DLIRIS: lesse state your naue, residance, und orfji-

L e
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clial vosition of Iye County?

A. largaret Henderson, Tondpah, FEevsda, Deputy ‘uditor
and Recorder.

%+ In such office do they have records of Lis Fendensy

A, Tes, they do.

3. Have you in your dosgesgion, thet is, in the office
of County Recorder, Lis Fendens in ense lmown os the Urited Qat-
tle & Packing Company, & Corporaticn, Plaintif?, vs. John Doe
Smith, ot al, Lo, 5038%

4Ly Yes, I heve.
we Jhen was that filed in seig orficey

ive  Sentember 5, 1941,

v =nd vwhet is tha uwsber cf it.

a. Koo 14120,

IR, DAKIZLS: If the Jourt Slecse, ¥ do mot think it ie
nsceasary to nlace this in evidence. It iz ouite lorg, 2nd I
would like to with draw it ené¢ let it rerain in ths ot les of
County Racorder, and, il necesserv, heve it copiad into fthe rec-~
ord,

TIZ OCWAT:  That would be satlsfactory., 1Is thet ell for
liiss Henderson? ‘

MR. DANTELS: Yes, that is =11, I vwould like to call
Jack Humphrey.

JACK HULPHITRY, a witness called on behalf of the plain-
tiff, being first duly sworn, testified as Tollows;

IR, DAVIZLS: Your name ig vack Kumphrey?

A Yes,

e Jhere do you livew
A. I live in lanhetton. That is ny lhcme.,

is Tow 0ld irs you, Jack.

-13-



1 Ao X am 70 Years old,

2 %+ TWhat has been your business during your 1lifs here in
3 Nye Countys

4 %+ I was a buckaroo nost of the time.

6 2. Vhere wers you born?

8 A. I was born in fustin,

7 2. Vhen diad Jou cone to ive County?

8 4. Right after I was born.

] 2+ You lived in 3elrnont. o ~ood i Y yaorsy

10 id. Yes, and Grantsville end Tone,

11 2. 4Are you Temiliar with what is lmown as Pine Creek

12 lanchy
13 A. Yesz, I an,
14 %«  3ack a crest many yaurs o-g, 3ia FOu aver work on tha

15 ranch?

18 i.  Tes, I nave.

17 de Who wes wefhm;meym“mmmdfmﬁ

18 S Qob'gilbert.

19 <+ e had un interest in gy, raneh aft that tinev
20 4. [Le leased it,

2] 2. Uho owned it then?t

o L. ¥ineaid owned it.

23 4. How long ago was thaty

24 a. In the '30rg some time, about 195 op 187,

o5 %. D4id you ever work for anyone 2lzas

28 4. Yes, I worked for Oddie and for Ceorge Ernst,
27 4 Did you woryk rop ilellonigely

og 4. He €14 not own Pine vreek. Ie cimed tya Funch Zowl.

29 I never sorkea for him. x worked for Qddie,

|

30 <+ I show vou plaintirrrg ixhitit lfo. 2, art of g map,

-
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iiould that sopt of deseribe: t“é vierious plaeces you have wnorkads
4. Yes. Thers is ;ine ureuk, end I worked at Liosjuito
Creek.l That iz about the Dnlyft 0 Dlzces.
. Tou are culta iar*lier with the grazing fields of the
Fine Creek Ranch? .
Ay AL thet time, yssQ ‘
%+ Do you ramerder atﬁug vhen Cddiz ovned the raneks
o I worked fop Oddis ﬁnilooz

%» You worled with th = crt+le Srazingste

%
L. Oddie dlin' 4 have anm cettde, e inat hed theoroush-

breds. There were zbout g3 heed in the rielq,

-

i+ In connsoction with be grozing of trase varicus cmttls

from the i'ina wresl; ened, MQ rou WIOCW now Tar Laey rrorsd;

4. Vhieh var dg reu naaL;
Q. South, o
A ell, e woull ids dpum g€ Tar us 1Ild Sapce oarings,

Jactus Tlats, ong Jnetus .ol ;_.ev wouldé 50 *iat far,

v Jdould tkat be routd o o ths lount Tiiia Jngn ind larie
dlan, dc yeu lrow about hzos 2@;t isy

4. I have heard sbout ¢t: “ut don't imow whare it ia.

2. Do you know where axoqewall Lountain is+ ©Djg they go
that fary

ae o, not that far weStJ Over east ol Zola Crater more,

I guess that nems would be LudiL&kes.

%e  eferrins to your testlmony, on what 1s l'novr as the
map of levade, as nade by ﬁesfe%n States Service Solideny, copy-
righted 1336; we woulg like to” ™at this in evidence, oup Honor,
as it is the only :ap wo have,
+i Iou can use it ¢op refrash hig msmorj.

LAl GANTRIS . Tou sey thuy £0 dovm as far as Cactus
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ley.

‘e

Yes, and over towards Lewich Range.

"That is whet is Ynovn as Felnton Valley?

Yes. Lower Ralston Velley runs into Stons Cabin vel-

Those were the Iine Creek catile thet ran dovn Ltheref
When George Trnat owned i%,
They would zo0 down 88 far es Gold Aretgr?

Hot that far eest., They steersd towerd the Kawioh

D1d they go arouna 2oth sides of Jmetus Pegk’
ies,

Do you know where Ishute 'essa ig%

i have “eard of it.

Yhey didn'y £o thzt Tor Gowms

Zodon't think so.,

3ut they dia £0 58 Tar ns 3o0ld Cratax
Opposite Gola Crater,

Lod in shat viednityy

Yes, but not around Gold Creter, as thire wes ne wetar

liow about their going dowm on spnows

They night drirt if there was snovw,

Czttle drlft whers there iz snow and reed-

Tes.

£11 through the seoticnst

Yes,

Have you ever been there whan ths snow was therev
o, 8ir. I never rode down iuy tho snovw,

2id ou Bvar- o down thers in the Zorine roundup in
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order to round up the cattle from that districte

A, TYes, Every spring they would arift dowm thers them-
selves, ) _
Q. Just about how far east would they gos
A. Over to the Eawich Range. “hat they call /ild Horse

Q. Vould thet be near Silver zow:
A. That is the Lawich dange, at Silver ow,
<+ They wonld drist that fars

Ao Yes,

4. Going to Lonitor velley, do reu mow whers that iev

THE COURT: Do you recall, !, Humphrey, vhat yoar 1t wes
when you were working there%

4. The fipst £iva wes in the 120rg, I don't remenber k-
It was wien e tioved eattle from White Pinse county 1or Gaorss
irnsst, |

Je You sovied here Toe “eny succeeding wsarsy

A, Yes, naerly « very wiap, dvery saring lets of Ltizn yan
in Lionitor Yellor,

S (Wr. Denisle), Cther psrsons' cattle voulc alrg Crift
down there?

A, Iverybody's Trom up in that country.
“e Vas Cdéie the lust one You worked Tor at GLliat ranch?

4. ko, I worlac for ;. 3. Johnson when ke hod it., et
was in 1913, when T viorked there last,

€. Did vou EYsr work for the United Cattle & Packing Com-
pany?

A, I guess they wers rot With him, I worked for Cherlie

Leough, haying snd on ths mowing nmachine, I was riding aftep

T eattle wnen"i'ﬂﬁrkéd'fof‘dohnson.

=-17-
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.‘__“ .
gessors,

ik .

daz,

T ings,

In 19137 A4is late as that?

Yes. He had cattls all over ths country.

Tou were riding in Lower Zelston Tellavy

Yes, 1ile and Jin Hughes.
Do you know wihere Funeh Zowl Spring 1s thersw
Yes, I know where Turch Sovl Sprine ig,

Jid the United Cettls ™ faeking Jompeny, or itz nrede-
use thet watepr?
They used some for ths rwadow.
Did Zrnst use thot water for cettla%
I don't know if he Gid or not.
thers is that locsted in jlonitor Yzllav,
Two or three niles this sids of Jotiar nlace.
1d you ever use thaif whsn Crivin~ cottle tharni

He. Te usuelly mot vhed wre could and came back in a
Blc your catile uss thet aoringy

Yzs, they rust hsve. 7

=0 Iou imos whethsr or nol the nz0ple comtteted with
Yreelr lanech, the old srefecespors, cloimed 4uit weter?
Cddle cleimed it., He Sought it from icwonical.,

40 hs cloined the watar right et that time, in 1902%
Yes,

Po rou lmow ..hgre Lowonizal Soring ist

At the mouth of the canyon whare he lived.

“here Llellonigal lived?
Yes,
Did 0ddie buy thety

Yes, I understand hs vought all of lcl.onigel's holde

-18-
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4. Did you ever &0 %o that springs

A. Yes, several times.

R« Did cattle use that spring?

A. I don't think so. It wes used for irrigeation when
leilonigal lived there,

2. Uhen Liclonizal lived thero?

4. 0ddie bouzht him out in 1%02, s loft there in 1501
or '02, when Cddie bought hiz out, He owned it at the time I
worked for hin,

» Do you lmow enything about -e.oniselt  DiG ou ever

g

go to his place?
< Yes, ‘Jhen he was Living there,

k3

2. Do rou lknow wiether hna vas uaking usa of csaoonizal
A, Tes,
<

«  Was 1t used for Gomestie surnossst
%« It vas pers of Rls rench at that tice?

%+ DO ¥vou ramembef the Tirst tine FOU UGEDE She et
A+ o, I dontg, Janiels; well, along In the ':i0's,
%. 4L long tine a;ov
4. Tes, a long tine ago,
%« In regerd to Forthumberland Spring, do You lmow where
that is located? Ig that connected with Pine ireek Lanch?
A. I understana it is,
- Did Cddie ever ¢laim that?
Ay The Losquite Irag)- deople cumned thet. Isiser,
we  TOU luve hesp Lhersy

ae AE8,

-19-
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Ge It wag ysed for wheat 2uUrrosey

“#, For domestic andl irrigation,

4. Dnia they owvn ige Creek_ Ranaeh?t.

4. Moo They owned the spring,

% .ere you ever tasrs while Cdfia ime theres

4« Yes, I dontt taink he eluined 14 than, but ¥ am not

furs. i think osquito Sreel, laizar, ormed it, ené Seulfs =nd

3

the Dutchmen lived thare,
9. Scuffe hag renen land®
A. e lived op Losguito Iraex roner,
%  How long ego wes thaty
&e That was in '9C, His Tange was furnsd over 4o Leiser,

<+ Shet about Jaeh Zwrin-g

-

.

Lo »ou nnee wnything shovs
thate
4. 3ach Snrings iz the cthsp oigg - Sunzhoowl Sards
4+  whera ig Dunch el ~Trin g
dee Thur grs the othar sids SiC0%tr, un shia TEr Lheut

two niles.

.

&t In anr wny CCRngcted witl Sing agern ity

svo I dOnt't krow,

Yo Jho hed 1t4

A. I couldn's tell. I den'g know, Lut I hosrd 14 delcnz-
el to Fine Creek lanch,

4+ Do you lrow what it wes used for-s

A. For wetering stool,

2+ Do vou Enow shetlher srnst'a catils vaterced thepes

4. Horses ustersd thire thet belonged to the “ine sreak

ws Mt wns Lefors Cddiatyg bilmey

CeeLhen irpst liveg there,

=20
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2+ The horges belonged to Pins Crezk Ranche
A. Yes,

¥. Vhat about Fablc Canyon. {rsek®

A. Pablo? I donrtt think I krow of that.

R, IMQUGH: Perheps you would racopnize it by Fesguel,

I think it was also called Tagayel Zuring,
sue Up in Sokeyry
ER. EEOUGH: ves.

e Yes, I ¥now where that is,

<+ [ix. Daniels): po Fou know whethir inz Cegal- lench

uzed they ropr any murposes
as They useé it fopr everrthing,
e Loes thes [low into wogquito Jresi
<. It flows into Barley sresk,
%+ D14 Irnst sver use thot
A. Yes,
<. DiQ 0ddis use it
A. Hot ths vear I yas there, but sfterwards,
e W48 it used top irrigationt

. ~28,

<+ Is that in connecticn with iine Zreelk Aanch¥

A+ Pive or gix f1iles north,

2. It has been concested it thet roneh as far =zs you

know for Jeare?
A. Tes, as far ag I Lnow,

2. During irnst's times

&e I an not sure ir ¢ddia Sought it or g uap vy the noma

of Jook.

% 1r regards to ancthsr wuter rizht, hnown us

“where 1g thaie

o

2] -
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A

Lo

4t Fine Creek :aneh,

Did rou sver sea &Ny of ths owvnore use Pine Cresk for

oYy purpose¥

b,

411l the tiag, rfop irrigation, asd derastie zurncsas,

and for stock,

e
i
o .
A

s

Did Ernst gse 1ty

-

Tes,
Did 0ddie use it<
Yes,

)

Do you iow anTthing ahosrt arm Luwie s, imfeh ¢InnGe -

ted with the Sourre raach®

e

ke

by

e

flat,

2ench?

Tes, I know whara ‘t g, Tat I Cantt lmoer b owna it

Jid you egver szea Seuffa ong tlices Tzonla use 18%

) I LEAE-] “ A, . s . - N - oy -
18 Loul'fe raneh Lsaownos Lfrsarta aitorvmrds”

r:

izlser owasad

T . L 11,4 (AN
ST acfre o e |l & P el
whe il TIO a..'..‘ll;"_: Wil

shot D0 you lmey anoux Larlas Gpoelt

whe ovsrilow was used on whtt iz cellad the Haystack
Is that used by the T'ine Sreelr Somehy
3y thet Tiels,

ilow long =50 do wou remenbsr using it at TFine Jrask

de bousht it fron the old man in 1902,
Did Hrnab use the overilow?
ies, Ior irrigetion spa for ztoel: Tarnonae,

‘Lo rou lnow .here “Creoran Sreehr Lav
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Aas Yee,
. hers?
A. At vhat is called "Stone Heuss”, con the maln read int
Belmont.
4. Was thet used »y Cddlayt
a. Yes,
4L» PMor whut purnosey
s, Irrigotion and stoolk

we 88 it used By drngh

s 1[0, Zrast didn't om
w- +ou sgy him usiang i%7
Lo Jez, I Lelned wub up hav ithsre.

.. The hay was irrigated by Corcorzn Jreoi?

£h oy -IES-

we  VOLing down to smtalope dpring, in what iz
delson Valley, do you lknow wiere thut is?

fe  Yes,

4. Did 7ou ever sez cattle using thety

ine Yee, Zir.

<+ whal catilaf?

A. Pire Cresk and overybody.

be  Did wou aver ss: Irnstts catile using it¢

fa Tes, I rofe for mngh, znd camped thzre, and had esttle
of his there.

<+ Did ¢ddie hevs cottls tharcy

4. (ddle Jjust had thorouszhbreds,
%+ Did Johnsen's ccttle éo down thrare?
. Tfes.

%+ Do you nou -hather or pot thz old “ins Jresk lanehn

claimed'that-as 2 rigﬁtf

23
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1 4. T think it did at thet tims,

2 S« In regard to Tine Creek “Jell, co you know enything

3 about thet?

4 4. HNo, it wesn't there whan I vas riding,

& %+ Jo you know anything sabout who used it?

8 #. The Pine Creek outfit 0id, 2 I understand it, vhan

vd Owens was there.

8 <. Bave you asver bpeen at tihe nloces

8 4. Tes, when I vent by Lhers.

10 <+ In Stone QOzbin VYaller, do rou !mow ihsope Zalisdums elr

11 iz

12 L. Yes.
13 2» DO Fou know vhether they evar uszd i op gt
14 e Ieouldrnt't tell nbont PR AN
16 Je  Thtt wae sftor rou- £z, o o oshioky
18 Ao Tesm, eftzr 1 oyit ridin:,
17 e 2O TOQ lMow - hav Lndrews Sresls gt
18 Ae  Tos,
1. %e Ghere in trsts
20 L It rUnE intn s vireek about onc-half ails fron the |
21 unpzsr fleld,
22- % Do rou know whather they used that or not?
23 #.  Yes, thev used ths water from thars,
24 % How alout Yreil lenyon Cresi?
25 As  Prail Senyon is the first canyon south of indrews
26 Creelk,
27 %+ here does ths eresk run intoy
out
28 a. T don't velleve 1 ever saw any water ncme/oT Trall
29 Canyon Irzelk.
ep T s deferivinto Tina Srzel Jell, do you remenber who nut
“2h-
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the well down®

A. Thet was in Owens' time, if I rewenbsr. Owens was the

Toramnsn .

%s Tor thas United Cuttle & Zaghins Jompanyt

A, Yes,
%+ Do you remember 6% then dincine thet wells
. Mo, I don't reusrber, It wes just whet I Laerd, I

wasn't there when it wen belng rut dovm. I was thare wlter it

was conpleted,

%+ Jdefarrin: to dalisburr .a2ll, do -ou inow enrthin: coout

thet e

nr

h. Mo .

)

we  IN regard to verious n20nle

»

G0 Fou Temembar the Ieisers®?

£. Charlie iielger, res,

w. Jenember Fagyuel?

e Do, I den't remenper sFasquel,

Y+ lemember Scourfes

a. Yes,
e Did all those veonle heve livestooky

4. Scuffe did, Jes. lciser and Sceuffe together,
think so,

<. Thet 1s in tks vieirlty of Pine drealks

A« That was at wOgquin  Oreek,

tle & Packing Company, they bought &ll the interestgs

ke Yag,

%+ Do rou renenver Jorcorsn Tunning cettlev

0 were onsratins thare,

Tes, I

‘% These ’ine Craek holdinge, now known us the Unised Cat-

a. He had o fey head, yeo, not Vary any. e kept nis

~ home pretty iell.
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2. Vhere did the horses run?

f. Yhere the Faystack Fisld is now, and through lonitor
Vallay.

2. How long ago wes that?

A. In the '90ts, 93 or 'L, _haon Oddie “ought cut Cor-
coran they all lsft,

2. 0Oddie bought out ceweral ~eonlea?

?

Corcoran and llevonizel enéd Joun ook,
% Vhat A48 Zook con
A. He ovmed & place st thz routh of Lortauwdarlon
%+ Did he run cattle?
he Tes.
=+ Cn ths ronpe?
A. eS8,
4. HOW long 4id jrou know Jooky:
i 5ince sorne tine.in the 'Z0's,
%+ 10t o these soriags 7ou have basn tulkin: <hout have
besn in use dT the various cimers sincs ths '8071a%
s, Ye2, I ilhink so.
ws FOr irrigstion or cutils srezingy
4« TFor ilrrigation and livestock.
4. ‘het about the nlece known g8 Woodchopper Suring?
A. I don't seen to reccsnize thet nege. I misht know it
by ancother,

T . m oy

saie wiiIIILS:  Where ic thot, L, Keough?
. EROUGH: About five -ilss from sntelope Springs, In
that country.

L. TATIZLE:  You Inow vhot it sould ba ¢alled, ir, :ifumph-

reyy

Wl IUITHREY: e colled that country Cedar forral.

25w
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Q.  Vhet stock grazed there?y
4. There wag always stock Traom “onitor,
cattles, Ernst, Anderson, John Cook's,
G+ Thers kave besn cattle from other ranche
i. Yes. They gll

cleaned out Cedar Spring unq nde it st it -

seraper, with g teari, I think that is tke

S5a2ie ng
Spring,

%« How long A00 was thatt

4+ Too long; Scaewhere =bont '30, "I think,

3. You were in that vieinity of: arg cn for
ysare, everr so of tenv

5 s S
ey 1B,

L4e

hen I wag »

34 .
(-.-.-l.\;, -

¥Very spriny resul

ILT, riding sptan cotgle,

by £ o]

Lih OOTRY: phia 8oring called {edar Corrzl o
i3 obout three Lil:s £rom some other soarinst

i Threas pp Tour milas

fron <Rticlope Zorins

milas, X shoyla Judzge,

HT N DailITion “ya Atk regords to v
cattls ever 30 down t4at Vigr
A. Yes, cIn the soring of ths Tezr,

<+ hat cattles

ranged there during tha winter, e

end theres vwas ray

George Stupsr.

87

I was cn the

“ioodckopper

rears and

nat countyy

Zoring, thet

Tive

G, =ahoud

& Cottle alwaye waterasd there, wlyers +“atered there,

%+ ALl the old-timers nea cattle?
A. Yes, Ivery spring

g6t stuck in the mud. 4 lot af ther died ip

2. Diad catile frow Pine Crask and the

use that nlacgey

~euffle Daneh o

78 would round thon up, wvhat didn:tyg

mud holss,

S TYeg, 511 tlis eatila He2ed tls watarn thery,
) we  Turlas tha FRETS vou wers connected wit

-27-

the enttle in-




13
14
ip
le
17
i8
19
20
21
22
23
-24
25
28
27
28

29

30

dustry they went down tharev
A. The cattle used to
est ranges., e Juat put tha
let them £0.
2+ Do you know “han the
their plant in Ive Patch Channel?
L think i
<» D0 you reesll
ing of ecettle at thet pleces
A« o, T don t,
mafe for the cattls,
dumping there wne
Tor cattls,

j':. k¥ N7
¥

Iver seen to

weter oty

ivw

run tegether.

vas in 1901 the

what provision ther nads fep the

Lowall, I don't mow

gore kind of sn agrasme

agg nlaces laf

vater Jompany started to build

+het

srovision wa

for cattlas to

Thare were no for-

atsp-

s

I understood thet slfter they got startzd

2t o let ths reter sun

~ 38, ulisre wesrlis aloees han By

thers.

Te Did Ly slumen Lowwe mluak; BB, wnd oo L1ig-
ty ol weter ror coltiey

s G2,

LR, DRTTELS:  Thet 1a &ll. Thank 7oy, Jeek.

22 DAKIZLS: I would like to ecall [im Huzhes.

JIL EUCHS, a witneag called or bahal® of tha Pleiatiff,
being first duly evorn, testified es Follows;

iR, DALIZLS: 3. hat is your naﬁs, nlouse?

A.  Jim IDughes,

1. hers do you livey

<. Bolmont.

o+ How lon. have :nu llved thares

=or 12 "aars.

28~

catils in the hills for feedings and




OWQOGFGNH

o e e
BN O~ O

14
18
18
17
18
19
20
21
22
23
24
26
26
27
28
29
30

3. How 0ld zre ¥you, Jinm%

4. 3ixty-two years,

4. Sizty-foure

A. Yo, sixty—ﬁwo.

<. You have heard ir,
ious srrings and watep richts?
TN YB‘S .
<+ YOou were able to hear
4. Yes,

%« D1d you evar iork Tav

» Did you ever work for
i Tes.
de  DId rou sver work tor
s TiO,
for Gédie ana 1w, lleough,
$e D13 rou evar “ork for
s I vorked for Zeurfe,
“er  Did you aver worlk for
. I,
%+ DO you khnow whars nis

4. Tes .
3. Pumphrey relatacds
A Yag.

youn;s,

< Yes,

Tumphrey testily ag

arnst was tho ond

- pom— gV =]
Wy O I oonhred

3ut I dontsg reamzmber some orf thaa,

to thesze var-

tiiry

Lol ranchers i that vicintitrd

<« I worked at Pine Jreey,

o™ .
AarNsty

TS L D L NP
anr otlsr oliesirgses

Seufle or the Latasp suviity

¢llonigals

rlace wag?

Py

%+ You Xmew where ncet all of those neoule lieved, thog

I rvas too

<+ Do rou know whepe Sunch 2wl Snring isv

¢ It i= located in whet vallers

we lonitor yalisy.

-29-
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A,

Do you know what ranch thet ic connected -Ath®

o, I dbn't.

Do you know who ren cattls ther=%

I don't know, urless it sovid be Tine Oresk gcatils.
Dia Bduffe ever uss thet anrin

T, L0 rou lnow

I don't know, but Turnors his psttla mtersd thare

like anyone else’s,

Ql

While workins for Céviaz, d44d hi= eattly ‘wlz use of

that plecet

ke

Z e

P

e

e bad his cattle at trhe memell,

Do wou know whers lle.onizal Svring is
Tes.

~68 that ever ussd by Loononizels

Tes.

Tou saw hin usirs retor foee

i didn't sen nhim,

Uo you Imow who nurchased seeondnults pench.
Z believs Cddie aid,

Lhat do rou Lnow sbout daen Zhrin

Loaen't loow tush ahont i1t, only tiet it ms ¢ wataer-
For whet renehyt

< Gon't lnow,

Did Tire Cresk rench use it3

The stocl ratared there, is all I “now,
Stock from Fino Jreek amnch watered thera?
Tas. '

Tou sey Fou viorked Tor arnst?

A little, on the ranch,

et adout llorthuabsrlend ourlne, do rou Ymow shere

-30-
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A,
1
danch for

.
o

G

own it?

L

Yes.

Do you Mnow whether it wag connacted with Dinr Sreak
wateringz wurnoses<s

I couldn't BT,

Do you Inow who oured it criginally, or olaimed to

a8 far e I krow, I think Sousta cloived i,

Did he naks une of it~

Tes,

and that Is tha sere ranch thet llacisrs had altarvards:
Yes, losquito Creek.

Jo rou lmow vhers Fablo canyon, or Pazguel Snrinz, ist
Yes.

20 you Inow 'tho sede ugs of Lhat?

Cool,

-, ST RN . B v e
st Gid v ouga 4o oyt

well, Fox ctile, and they rajsed heor,
It yue iced Far hoth cattle and irrisctiont
18s,

B0 JOU iy ~ho 208 Qeok's ranchy
Cddie diqg,

You know all chout Jins Jrsexy

Yes,

Yhat is used L viioy

3y the ne Jresi daneh,

and it is wsed Ter what Jurhosay
Irrigation.

Did Irnst use it

e
LGa,

€0W lon: ago was that:

-31-
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A

I don't really know, I was nretiy young ot that tins.

You saw Cddie use it%
Tes,
You worked for Cadie?
Yes.

£8 to Vert Smrincs,

Tes.
D1d you ever smee Louffe use
Ilot any ors then crvonz els

Did

Tes, or murens slee's,
Low lorn:s m=o was Zeuffs sl

-

Idon't Just rouenber, I

«<as he tlere vhen (Géie wog

used Ly any ranch

man el

It e nood
Wa0 ouned %lz lurztael Fisld
Mne Uresak,

The Same one s irmst ownedr
Tes,

Tou saw Trost ugins 147

Tes.,

and Cddie used It, toov
Yes,

Qeferring to Joreoron srael,

Sight or nine niles south or

40 rou know whet that erasalr .

-32-

do rou lmow -hars thst it

wes btrhare until the

Lo ovmter the o

it

e
178

Tharsh

swoes L0 i,
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L. Irrigation.

4« By who?

A. It was used by Jorcoren and Cddis.
“as Jorcoran befors Cddiet

&, Yes,

<. Do you remenmber his Yeins helcorev

A Yea, I ¢an perenber hin,

R N O e W [.~] [
£

%+ Do you reumembsr whetrsw or rnet Cdiis housht shet

w
=
—
0
o
4]
ey

10 A, I believe ng aia,

11 we  YOU worked for |iec

12 L. Taes.,

13, =» Did you -orh at Joreorsn urEely

14 < Ot for Cédie, I vorked Tor Tiva loasic,

15 ws Qoing ovsr 1o ~tlston Tailsy, == coms to aitslons

18 Seringe. Lo Jou kmowr vhers that g, wnd o Sor o fmes UL iea

17 cresk llenche

18 «- I thlnk it is 45 or 57 cilex neove i _iag Jouwell larek,
19 we w0 Iou hnow whetker citile Troa . ing rsch Lasbeh rede

20 use of thal soring?

21 &. They dld. Thzy used to watas thore,

) <+ DIi& you svar zo thers wile wverking f3r Lonety

23 . Tes, |

24 2+ It was moeds use of Ly Jdrnst's eatsles

05 A Tfe3,

26 %. How about ite Jnited Cattle & “acking Congany$

o7 <e I rode thers uftzr Sheip cattle.

28 we  all of these woripue sprinte L hnve ceaticnad, 4ld th:

29 United Cattle o Sueling Jooruny use thoce e winge for thelr cot-

30 tler

“33-
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A.

ag anyone

Q.
A

£

n

.

4.

Yes, I think so. Their cattle watered there thz nane

else's. The springs wers open for any stoeck.

s

They did water thers?

Yes,

And you rode for the United Jattle & Facking Company?

Yes,

For how many wrsarst

1 rode for adout 14 ysars south of hare, ané then I

rode up around here for about & yeer or o littls over hafores I

went south.

2.

N

They were usins all thesz warious soringe?

Yes.

Iiow about intelope Springs; did they -wlz use

>

188,

Do yjou know who dug that 1eli%

Tke Trnited gattls & Facking lenmpany,
Jo ¥ou know who worked on itS

Lo.

Did you sver see the company use thet -;ell?
Yes. |

Tou used it whils riding?

Yas,
For what »urposeft

Watering cattle &nd horses,

Do you recall about when that was dug?
e, I can't,

Do you know -.here Zeliasbury “’ell isv

Yes, -

of that?
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i+ Did you have anythirs to do rith Selishury Jell%
L. lo. '
Q. Did they ever naks use of it¢
A. Yes, for watering stock, whan golng throuzh.
<+ Vho was that, the United Zattle o Faeking Jompeny?
&. It was,
X« AL thet times
a, Yes, I belisve it was et that tine.
%+ Thess werious wetering nluces von entioned, shen wau
rode for the beople who uzed to own Lham, »rdor ¢ the Tnited
cattle Company, d4ia they drive cottle down to those wells end
neke use of theme
A. Tou mean Jopneens
<« Johnson and the raste
A« They dida't have o wall., They ranged the cattle in
Zdelston Yalley in winter, but brought then back in tre 3pring.
%+ Do you remerber geelns tha emttle drift dovn gn snow
dovm south, or iy 4 lover snd of lalston Jullar, sround Cac-
tus Ranget
A Yes, sround Cuctus Jange,
%+ You have ridden in there for cetnlsy
A, Yes,
“s Do you know whethsr ther -ent dowr in winter on tihe
Snow?
4. Yes, they drifted out there,
2. About how fap south would they o

#e lell, ag far g ever I was south, wus Cactus Pealk,

aight or ten miles.

%. Iow fer eest Qi they mo¢

J

¢

4. ell, they would £0 over to -hat in ecllad 7H41¢ Horse

 Plpe 'lifne, and around Lawich,

~35-
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&+ They would drift all through thzret

4. Yes, they would drift all through there.

Q. Was that just the United Cattle & Pecking Zompany
cattle or other cattle, tco?

A. Other cettle would drift with them, too. The nited
Cattle Compeny cattle drifted all over the State, 3Zoze clear
over in Caliente., e gzot come over trere.

4. In connzetion with the grazing laend down around Cee-
tus, how did the oattle wwater theret

4. They would wetsr on srow snd thosa bardpan lakes,

&« The water would aceunulate in hard lakes?

-r

)

&8

E(. .
-

we ald thsy would grazs thers during the wintors

as Yas,

%+ Did rou heve %o 30 down ia the spring and tales them
back?

. Yes,

<+ fou would find +hem in that vicinltyt

a.  Tes, they would ..c —ovm to the lower end a4 ster,
<+ ihen thase cottle -wre irifting, how fer wezt -culd
they go; as far es tha Zemeralds Jounty lins$

Aa. I just don't remonber.

2. I refer you toc the 7ap Inown as estern Statas Service

Company. Here on the map ieg indlezted lecesus Jountains. How
far west woulad they 50? 4is far =s Stonewsll cuntain?

L. They didn't get down in the Storewall Lountain coun-

try.

%+ They were more around Cactus-llountaln”

uw YSS.

TR Tould they drift ¢édst of the Cactus lountains?

~36-.
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L.
Q.
FIAN
Q.

A

Q.
is?

A

Q.

Yes,
How fary
I don't recall, but guite = vays,

48 far as Kewich range?

THE CcUniT: woulad they go west of ths Qmetus Lountainst

They may have gone a ways, hut not far,
(Mr. Daniels): Do you kndw wiers Yoodchoppsr Spring
Hot by that nems, but T pProuably lmow where it i3,

About five 1milles seoutk of ~hntelcne Zrringg, Lnovm os

Cedar Corral Springa?

A.

Q.

ry

Yes, I know where that is.

Did the eattle ever #o to that sorinss

Tes.,

Did other cattle in the e2rly days o to that soring?
I don't remember whsther they diéd or not,

DalTISL3:  Phat is 8ll, Lr. Lughss,

SANIZLS:  Lr, ¥eough, plesse,

CZARLER K3I0UGH, a witness called on sennli of $ha plaine

tiff, beinz first duly sworn, testified as rollowe:

I’-a a
4.

Y.

A,

e

DANIELS: &§. Please state your name,
Charles Keough,

what is your busiress?

Livestoel wuminess,

Eave rou ever been connseted with thz piteg Cattle o

Packing Cornipany?

¥,
2w

2

e

9

~— -Tamilicr

Yes, Sir.
flow long were you yith then?
-

iell, I first worked fop them in '29, Sut I have been

With the cuteit since 1910,

~37=
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Q.

i

Since 19107
Tas.

The person who hed cherge during 1910 and sinee thet

time was Kr. Hunphrey?

A.

Yes. OQur cattle would run in amongst theirs, and we

cowboyed together in the Szring,

e

Lr. Hunphrey was vpresident of the United Zattle 2 Tack-

ing Company?

-
~
.

A

Q.

Yes.
iand rou are Tamlliar with their -rozerty?
I an,

I believe you are related, so you had heen ot the prop-

erty prior to the time you were wrking for hirs

Lan

188,
e yFou Tenlliar itk ths various ranchesry

1EBE.

Al

How wiout Lhe seuffe ronch, leter knowm e uisertsa$

It iz rererred to as the Scuffs unehr, but 1% sslonged

to Keimer, or [miser's convany, the Loniter Livestcelk ZamMANYy .

q‘f,c

»
die
Bl
W

country?

.
e

Qs

A

‘That is loocsted nzsr Yire Creek Jancht

Six milss west, =snd s little north.

when was the Iiret tima you ever went out in that

In the fall of 1911.
“hat wers you doing tharss

Riding after cattla., ..b thet time Pine Creck belonzed

to 3111 llarsh and Ztimler, and Kalser's panch belonged to the

llonitor, eni Joe Seuffe was lesasing it,

de

F:

How long did you ride in tipt vieinity?

‘I'was all over thot lonitor vallew, -je Tollowed the

-33-
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rodeo all over the valley.

€. You know where IMunch Bowl Spring is?

A. Yes, Sir.

Q. And during the times that rou were thefe, Go rou re-
call any cattle waich belonged to Pine Creek, or one of the
ranches owned by the United Sattle & Taeking Cleripsny, zshing
use of thet spring?

4., Yes, continuously, from the time I first beczie ac-
quainted with the Valley, esattle belonging to thas Tnited Settle,
or its nredecessors in interest, usged it.

d. Would you answer tha sems to l.elonigel Soringd

A. Yes.

&. And 3ach Sorings®

A, TYes,

2+  Horthumberland SpringTt

A. Yes,

. rablo or Peaguel Snring:
a. TYes.

de Pine lresk?

h. Yes,

%. Warm 3prings?

A. Yes.

Q. and the overflow of Barley Creek, Corcoran Creek end
4ntelope Springs in Ralston Vallery?

A. Yes, and also the Combination Springs over gt Belmont,

&. Is Combination Springs connected with any of them?

A+ The livestock have always used it to wnter, I think
it belonged to the J3slmont dning Company for the laet ten years,

and the ground belongs %o the Sheen company, but livestock always

used ittt te water Ht T
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" with these water ipths?

% Rt

around Township 5 south,

QL. Thére are = number or mortgeges against sald nroperty,
in commection with the Complaint, and +thece ricrtzeges are still
cutstanding?

&e I do not helievs so,

2+ A8 far es vou now, they arz ovred % ir. erdlew’

A. Tes,

% ¥ith regards to the gxchonge of land with Pia Heoner,
known es Indian illotment, tha Trets as e2t fo-th ir the Cor-
Pleint are corrscte

A. Yes, 3ir,

Y. 4ind it is the intention, that is, the crresrent of
sale was nade with the intention of making ths btronsfert

se  Yee, 3ir,

2. ith regards to the water knowm es the aye Fotoh Chene
nel, thet hes never Yet Ceen gettledy

<. There has never besn final Prooi iszued,

we Phet is due to the verious arotests ilsd, or owhett

a. It is mostly due to negleect, Thz Drotesis rarc never
wvound up.

2. The larsh protest is stil}) in?t

4+ 4 relsase wus signed for iisrsh. Thet 1s, they sigred
a relecse, on the provigsion thet when the releuse was iszued, the
vould get a ons-uuster interest, but they withdrew tha protest
with that understanding. Other interests in saié spring, such
as Stewart, Zorrego, bhavs all been purchagsd. 3orrego withdrew
his protest, and !ps. “tewert ascignsd her interest to the Uni-
ted Cattle (& Packin: Gomnany,

%+ Is thers anything else you went tco grr in connection
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A. Vell, about all T can say is, ths only water right to
be worrisd about vas Jarley Creek. 2Zoth had sn interest in it
end room was left for argunent, and it might devslop into a law-
suit some day. Lildred Ifarsh wanted to s&ll so I advised lir.
Werdlaw to buy it in order to meke all titles clear, and thers
would be no cloud of any kind. That is nry version of it.

Q. That has been gettled, thesn, so thers will Se no con-
test of any water in that valley?

A, Mr. Yardlaw owns it now,

LR. DaKISLS: I think thet is €11 we hovo tc offer, your
Hdonor., Ve dssire to submit the caese, but for rour informetion
thers are rarts of this land where rone of ths mterp rights,
that is, none of ths spring rights, are loczted balow the Liount
Diablo 3ase o ieridian, but some of tho long “hitein the estthle
were onernitted to drift ard weter or show I I vhat is known
83 the Tonopsh Zunnery & Sombing Field, whmars has bean issued

out of the Jaderzl Court cf thig Zistrict, = cortein Crder re-

quegting the vacgting of thie land, so I % . inl +n connectien
with your Créer, if you should sse8 Tit %o -irs ym 2o dseree, it
will be subject to thet o faid cases, otharuis: ve might be in
contempt o Court, aeferring to the wortgones, the decres will
be subject to those mortgages. ‘e expect that bsceuse the mort-
gages will not bs settled until after the cage hns beeq compla-
tely settled, and title io issued by the “'ashes Jounty Title
Guaranty Counany, subject o thase wrtgages.

TEE COURT: You will brepare 2 formal Deoree,

IR, DLI3LS: Teg, wour Honor, and w2 can cheek the mattzp
over further at thot time., 7T think aftsr the dceres heg bean

prepared and cheeckad ovsr, thz order for tha entrr of the decres

¢an Ue FEds At That tiie  In ‘addition to the “ashoe Title Com-

42—
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1 bany, I have checked it over myself very ﬁhoroughly. The Com-
2 Plaint as to the sectional land and sas to;the springs, Of

3 tourse, the “Washoe County Mtls Suaranty Jomnany have nothling

3 to do with the water rights, and will not?pass eny title on

[} those. Lost of these are vested water ri%nts, ocutside of the

8 two vater rights we havs Placed in the reéord. The objeot of

7 bringing title here is in vesting the w&tgr rizhts as recop-

8 nized by this State, but as to the land iéself, I heve checked

9 that over very thoroughly,

10 TEE CUTRT: Gf course, the cacking ‘of tha land ead ths

11 settling of it4s title is & simple mattér.? 3at in desling with
12 the wmter Tights, espeoially what we kncwlﬁs vested .gter rirhts,
i3 SXcepting on rivers and streams, I thipt- tEc “tate Tlanin=zer's

14 office does not rurport to nake eny finsi ﬁeternination of thesa
16 vested rizhts on aprings. Whey either overflow or don't aver-
18 Tlow, as the cace way be, vut the 3tgte En&ireer‘ﬁ atfics fdoes
17 receive evidences of title to thess right:é in thz form & un

is affidavit, which ther nlace on fila, and Z;sugycse thot 2o unng
19 Jou wish this record fory :

20 I;R;:DAHIELS: W& would liks to rile that, if tns Court

21 . DPlease, with the State Ingineer, and undouﬁtedly sonz tine Ilr»,

20 Wardlaw might bs in an action for the deteﬁnination ' Lhose
a3 rights, and ve colld heve the record here.s I don't know ir it
24 would ever be used for that purpose, but wé can rfle them witp

25 the State Enginesr witp that in view, Thaﬁ is, rile a cony of
28 the record, '

27 TIE cour: T thould thirk, not only @s to land but &lsg
28 88 t0 these watep rizhts, so-called vesteg vater rishts, ang
29 other rishts, %hat 2 dacres would ha conclusiva, and title wonla

rm--"—m36m~“_be'quieteﬁ“against“éll"thdse Dersons, byt bb to vééﬁéd:ﬂater
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rights, I do not »elieve 2 decree would me':s out eny title that

would be binding against persons not connected ith this suit.
KR, DANIZIS: I do not think, your Ilonor, that = stranger
would have eny right to clcin £y use of these znrings or araes-
ing rights around it. s still have et 25 on the Statute Looks,
which would prohibit sny stranger from ~aking use of then,
TEZ COURT: The case will ba dsensd suviitted, awd woeu may
prepere and submit the forn of Dacree,

THZ CCURT: Courtwill be in rsgess,

= ==000=- =0l 0=m"
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By % ?- / LE . Depuire

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE
STATE OF MNEVADA, IN AND FOR THE COUNTY OF NYE,

No. 5038.
UNITED CATTLE & PACKING CCMPANY,
a Corporation, Al
Plaintifys,
-vs-

JOHN DOE SMITH, husband of DICEY MARIA SMITH; all

‘unknown heirs at law of JOHN DOE SMITH, husband

of DICEY MARIA SMITH, deceased; S, P. KINCAID;

ell unknown heirs st léw'of é._P. KINCAID; decea-
3ed; E. H. KINCATD; ell unknovm helrs at law of‘
E. H. KINCATD, decemsed; SAMANTHA P. KINCATD; all
unknown heirs at law of SAMANTHA P, x:ncnxn;‘de-
ceased; JACOB B. HUMPHREY; JAKE B. NUMPHREY; J.
B. HUMPHFEY; HENRY D. ERNST; all unknown heirs at
law of HENRY D. ZRNST, decéssed; T4 HOOPER; JOHN
CONNOLLY; EENRY G. CLIIITON; ESSIZS WEST, formerly
ESSIE SCUFFE; individually and as helr at law of
JOSEPH SCUTFE, deceased; all unknown heirs at law
of JOSEPH SCUFTE, deceased; CHAS. E. KAISER; all
unknown heirs at law of CHAS. E. KAISER, deceassd;
C. E. GLOVER; all unknown heirs et law of C, E.
GLOVER, decensed; CORA E. KAISER; all unknown
heirs at law of CORA E. KAISER, decessed; CHARLES
E. KAISER; all unknown heirs at lew of CHARIES E.
XAISER, deceased; ISAAC G. McMONIGAL; ell unknown
beirs at law of ISAAC G. McMONIGAL, deceased;
THEOPHILE GUERTIN; all unknown heirs at law of

X -
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THEOPHILE GUERTIN, deceased; DANIEL EXNST; all un-
knovn heirs at law of DANIEL ERNST, deceased;
GERALD STIVIER, &3 helr at lew of HARRY €. STIMLER,
deceased; all unknown heirs at law of HARRY C.
STIMIER, deceased; all unknown heirs at law of W.

A. MARSH, deceansed; MILDRED MARSH FROSINI, indivi-
dually and as heir at law of W. A. MARSH, deceased;
THE TONOPAH BANYK.ILWG CORPORATION, e Corperatlion, end
IEO0 F, SCIRFITYT, Recelver of Tonopah Banklng Corpor-
ation, a Corporation; JOHN CONWOLLY; THE MONITOR
VALIEY LAND AND CATTIE COMPANY, a Corporation; NYE
COUNTY LAND AND LIVESTOCK COMPANY, a Corporation;

W. H. THOMAS, as Sheriff of Nye County, Nevada;.
FRANK E. BELL, County Treasu.rgr of Nye County; Fm
B, BELL, as County Clerk of Nye County, Nevada, and
ex-officio Treasurer of seid County, as Trustee for
County of Nye, Mevada property; JOHN PO‘I"I‘S'; GEORGE
POTTS; MAS. E. D. KAISER; all unknown heirs at law
of MRS. E. D. KAISER, decessed; EMMA B. KAISER; all
unknown heirs at law of ELMA B. KAISER, deceased;

¥. W. ESSER; U. V. ESSER, deceased, and all unknown
heirs at law of Y. W. ESSER, deceased; ADAM STONE-
BARGER; ADAM STOHEBARCER and ell unknown heirs at
la;w of ADAIl STCNEBARGER, deceased; MRS. E. B. KAISER;
all unknovm heirs at lew of MRS, £. B. KAISER, ‘decea~
sed; EMMA ORNELAS; OLEFHIA KING, ELLEN NAY, es heirs
at law of J. B. MAY, deceased; sll unknown heirs at
law of . B. NAY, deceased; 0. C. STEWART; OLDNE C.
STEWART; JOSEFPH A. BORREGO; JAMES JENSEN; JOHN DOE;
RAY COE; HARRY FOE; MARY MOZ; §USAN MOE; ell unknown




1 heirs at law of JOHN DQOE, deceased; all unknown heirs

2 at law of RAY COB, deceased; all unknown heirs at law

3 of HARRY FOE, deceased; all unknowyn heirs at law of

4 | MARY MOE, deceased: all unkoown heirs at law of SUSAM

5 HOE, deceased; JOHN DOE CORPORATION, and RAY COE COR-

8 PORATION,

7 Defendants,

a

] DECREE ESTABLISHING TITLE |

10 This cause comine; on regularly for hearmg this |l9th day
11 of January, 1942, befole the Court without a jury, Honorab"e Vim.
12 D. Hatton, presiding, the plaintiff belng represented qy his

13 counssel, Lowell Daniels, Esguire, and certain defendanﬁs, neme -
14 ly: James Butler, having appeared by Answer as filed by h.is at-
15 torney, Wm. J. Crowell, Esquire, and thereafter hav:.ng;riled. a
18 Stipulation es to entry of Decree and Judgment in saidicase; and
17 the defendant, Zllen Nay, baving filed an Answer by anth through
18 her attorney, Yim. J. Crowell, Esqure, and having theresilrt.er Tiled
19 a Stipulation as to entry of said Decree; and the derei}dant,

20 Frank E. Bel'l, County Tressurer of lye County, and Frs.ﬁlk E. Bell,

21 as County Clerk of Nye County, Nev'ada, and ex-officic ‘il‘rensurer
22 of said County, as Trustee for County of Nye, Nevada p%operty,
23 heving filed a Discleimer in said case; and the defendhnt, Jacobd

24 B. Humphrey, Jake B. Humphrey and J. 3. Humphrey, havi:ng filed

25 his Discleimer ip said caese; end the defendants, John Doe Smith,

28 husband of Dicey Marie Smith; all unknown heirs at 1aw5 of John
27 Doe Smith, husband of Dicey Moris Smith, deceased; S. P, Kin-
28 cald; all unknown heirs at law of S. P, Kincaid, dece:{ésed; E. H.
29 Kincaid; all unknown heirs at law of E. H, Xincaid, deceased;

20 Semantha P. Kincaid; all unknown heirs at law of Saman;tha F. Kin-
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cald, deceased; Henry D. Ernst; all unknown heirs at law of
Henry D. Ernst, deceased; Tim Hooper; John Connolly; Henry G.
Clinton; Essle West, Tormerly Essie Scuffe, individuaslly and

as heir at law of Joseph Scuffe, deceased; all unknown peirs

at law of Joseph Scuffe, decemsed; Chas., E. Kaiser, alﬂ unknown
heirs at law of Chas. E. Kalser, deceased; C. B, Glovern; all
unknown heirs at law of C. E., Glover, deceased}_Cara . Kalser;
all unknovm helrs at law of Cora E, Xeiser, deceassed; Charles
E. Kaiser; éll unknown heirs at law of Charles E, Kaiser, de-
ceased; Isaac G, MchMonigal; ell unknown heirs at law of Isaac
G. Mellenigal, deceaéed; Theophile Guertin; =11 unknowm heirgwat
law of Theophile Guertin, deceased; Daniel Ernst; all unknown
heirs at law of Daniel Irnst, deceased; Gerald Stimler| as heir
at law of Harry €, Stimler, deceased; all unkncwﬁ heirs at law
of.Harry C. Stimler, deceased; all unknown heirs at law of W.
A. Marsh, decemsed; Mildred ﬁarsh Frosini, individually and as
helr at law of ¥, A. Marsh, deceased; The Tonopah Banking Cor-
poration, a Corporation, and Leo F. Schmitt, Recelver lof Tono-
pah Benking Corporetion, a corporation; John Connolly; The Mon-

itor Valley Lend and Cattle Company, a corporation; lye County

Land and Livestock Company, a Corpbration; W. H. Thomqs, as
Sheriff of Nye County, Neéada; John Potts; George Potﬁa. Urs.

E. D, Kaiser; all unknown heirs at law of Mrs. E. D. ﬁaiser, ds-
ceased; Fmma B. Kalser; all unknown heirs at law of E%ma B, Kai-
ser, deceased; M. W. Esser; M. V/. Esser, deceased, nné all un-
known heirs at law of M. W. Esser, deceased; Adam Stoﬁebarger;
Adam Stonebarger and all unknown heirs at law of AdaméStonebar-
ger, deceased; Mrs. E. B. Kaiser; all unknown heirs at law of
Mrs. E. B. Kaiser, deceased; Emma Ornelas, Dlephia King,

as heirs at law of J, B. Nay, deceased; all unknown heirs at

L =h
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law of J. B. Nay, deceased; 0., €, Stewart; Oline C, Stewgrt{
Joseph A. Borrego; Jomes Jensen, each having been duly sérved
by summens in sald action, aﬁd none of them appearing ei%her

in person or by counsel, and it appearing to the Court that all
of said defendants have failed to aﬁpear, demuyr or otherrise
plead to the complaint in the avove entitled action withhn the
time prescribed bty law, and the defaults having teen duly and
regularly entered against all of said defsndants;

AND IT APFEARING that the plaintiff, at the time |of filing

his compleint, filed for record in the office of the Co%nty Re-
corder of Nye County, lievada, a Notice of the Pecdency +r this
actlon, containing n statement of the object of tine nct#on and a
particular descripticn of the property affected :nereby:

AND IT APPEARING that the summons herein ras been duly and
regularly published in the Tonopah Daily Tlmes Benenza of Ton;-
pah, Nye County, Nevada, the newspaper designated by thg avove
entitled Court by an order duly made and filed kerein, psa the
newspaper most likely to give notice to all persons interested,
and being a newspaper of gpeneral c¢circulation printed and pub-

lished in the County above mentioned, where said propenty is

situated, at least once a week for a pericd of Tour coﬁsacut;ve

wecks, as more fully appears from the Affidavit of Publication

on file herein;

AND IT FURTHER APPEARING that a copy of said sumions, at- |

tached to a.certified copy of the complaint herein, wa§. within
ten days after the maklng of the order for publicationéor sum-
acns herein, mailed to all of the defendants, save andéexcept
those reslding ﬁithin the State of Nevada who wﬁre per%onaily
served, with the postage thereon fully prepaid;

N AND IT FURTHER A%PEARING that a cgpy of the.Suqmons here-

BT LTIy
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in, which Summons contained a description of the real p}operty
and water rights affected by this action, was posted iﬂ & con-~
spicuous place on each separate parcel of the propertyédescri-
bed in said complaint, within thirty (30) days after tﬁe issu-
ence of said summons, as more fully appears Trom the Aﬂridavit
of Posting on file herein; ‘ i

AMD IT FURTHER APPZARING that coples of Complai&t end
Summons were served personally upon Tim Hooper, John Cﬁnnolly,
Henry G. Clinton, Essis West, formerly Essie Scuffe; Hildred
MeTsh Forsinl; Tonopah Banking Corporation, a corporation, ard
Leo ¥. Schmitt, Receiver of Tonopah Danking Corporatioﬂ 4 cor-
poration; The Monitor Valley Land and Cattle Company, i ¢ oI por-
ation; W. H. Thomas, as Sheriff of Nye County, Nevada;|Frank E.
Bell, County Treasurer of Nye County; Fraok E. Beil; es Coun?y
Clerk of Nye Couﬁty, Nevada, apd ex-officio Treasurer of sai&
County, as Trusteerfor.County‘or Nye, Névada property; | John
Potts; George Potts; Emma Ornelas; Olephia King; Ellen Nay; 0.
C. Stewart; Oline C, Stewnrt; Joseph A. Borrego end Japes Jensen;

ARD IT FURTIER APPEARING thaet coples of said sutmons at-
tached to certified copies of the Complaint herein, were within

ten (10) days after making the order of Publication of| Summans
herein, mailed to John Doe Smith, husbend of Dicey Maria Smith,
and all unknown heirs at law of John Doe Smith, husband of Dicey

Maria Smith, at his last known place of residence, Nyel County,
Hevada; and alse to 8., P. Kincaid, and all dnknown bei?s of S.
P. Kincajid, at his last known place of residence, Nye @ounty,
Nevada; and also to E. H. Kincald, and all unknown heirs of B.
H. Kincaid, at his last known place of residence, HyeiCounty,
Nevada; 2nd alsc to Sementha P. Kincaid, and all unkn&wn helrs

of Semanthe P. Kincaid, at her last known'place of residence,

Z6-
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i Nye County, Nevade; and also to Henry D. Ernst, end all unknown
2 heirs of Henry D. Ernst, at his last known place of rebidence,
3 Hye County, Nevada; and also to all unknown heirs of Jpsenh
4 Seuffe, at his last known place of residence, Nye County, Nev-
5 eda; end alsc to Chas., E. Kalser, and nll unknown heiﬂs of Chas.
8 E. Kalser, at his last known place of residence, Nye aounty, Nev-
7 ada; and also to C. E. Glover and all unknovm heirs of) C. . Glo-
8 ver, at his last known place of residence, Nye County, Nevada;
9 and also to Cora E., Kaiser and all unknown heirs of Cdra 2. Kai-
10 ser, at her last known place of residence, Nye Countyé Neveda;
11 and also to Charles E, Kelser and all unknown heirs oé Charles

12 E. Kaiser, et his last known plece of residencs, Nye ¢ounty, Nev-

13 ada: and also to Iseac G. McMonigal, and all unknown ﬂeirs of

14 Ismnac G. Mclionigal, at his la3t known place of reéidence, Nye

15 County, Nevada; and also to Theophile Cuertin and ell unknowﬁ

16 heirs of Theophile Guertin, at her last known place of residence,
17 Nye County, Hevada; and alsc to Daniel Ernst end all pnknown

18 heirs of Daniel Eranst, at his last known place of residence,

19 Nye County, Nevada; and zlso to Cerald Stimler, as helir at law
20 of Harry C. Stimler, deceased, at his last known place of resi-
21 dence, Nye “Younty, Nevada; and also to all unknown heirs of.

a2 Harry C. Stimler, at his last known place of residenée, Nye

23 County, levada; and alsoc to ell unknown helrs of W, #. Marsh,

24 at his lest known place of résidence, Nye County, Ne%ada; and
25 also to Llirs. E. D, Kaiser, and all unknown heirs of ﬁrs. E. D.
28 (aiser, ot her last known place of residence, Nye Coénty, Nev-
27 ada; and also to Emme B, Kaiger end all unknown heirs of Emma
28 B. Kaiser, at her last known place of residence, Nyaicounty,

29 Mevada; and to M. W. Easer &nd all unknown heirs of ﬁ. W. Esser,
20 at his last known place of residence, Nye County, Neiada; and
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also to Adem Stonaebarger and the unknown heirs of Adem Stone-
barger, at iiis last known place of residence, MyeCounty, Wevada;
end also to Mrs. E, B. Xaiser and all unknown heirs of Mrs. E.
B. Kaiser, at her last known place of residence, Nye Caunty,
Nevada, with postage fully prepaid therecn.
AND IT FURTHZR APPEARING that all of the requirements of

the laws of the State of Nevada for service of summons;by pub-
lication have been fully complled with; '

AND IT FURTHER APFEARING through documsntary and oral
proof presented to the Court that all of the facts and thinggﬁ
and metters as set forth in plaintiff's complaint nerein}(exg'
c¢ept as amended by Stipulagg;n}jare true, and that the| plaintiff

above nemed now is, and for more than fifteen years priior there-

to (except certain lots, pleces and parcels as hefeinqrter de-
3 3 f
scrived} Has, by itself and its predecessors in interest, been

continuously the owner of, in the actual, exclusive and adverse

possession of, as against all persons and the whole wcrld,-iﬁd

entitled to the possession of those certain lots, pie?es and . ”
. et Tpande 4 0

parcels of land lying and being in the County of Nye,|Staté of

Nevada, end as particularly hereinafter described, an@ that the

plaintiff has for more than five (5) yeara immediatel% preced-
ing the filing of this complaint paid all taxes of ev?ry kinda
levied or assessed or due sgainst sald lots, pleces of parcels
of lend and vater permits and rights, lying and belngzin the
County of Nye, State of MNevada; :

AMD IT PURTHER APPEARING that all of the pieces, lots
and parcels of land described in said complaint berein have been
duly patented, either through the Department of Inteﬁior, Unitad

and are of record in office of County lecorder, Kye County, Neyad
States Land Office, or the land office of the State of Nevada,/

Y
(Except United States Patent No. 6113396, issued January 7th, 1918
< :

8-
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i and being Public Domain Allottee, No. 101B, Caerson 01ty§ Nevada,
2 No. 010807, Trust Patent No. 953404, deted February lutﬁ, 1925,
3 Carson Indian Agency; &nd Public Domaln Allottee No. 1018, Car-
4 son City, Nevada, WNo. 010807, Trust Petent No. 953404, dated
3 February l4th, 1925, Carson Indlan Agency, have not as [vet been
- ] made of record;
7 { AND IT FURTHER APPEARING that applicetions for |the var-
8 lous weter rights which were made to the State Engineer with
9 permits issued thereon, are in forca and effect;
10 AND IT FURTHER APFEARING that the vested water rights of
11 :aid plaintiff in und to the various water rights as hereinafter
12 described have been established by oral and docgmentary evidence
13 es presented to said Court; '
14 The Court having fully examined into and determined the

16 1% legality of plaintiff's title, and of the title epd clainm or:all
18 of the defendants, and thelr unknown heirs, and all unknown .per-
17 sons, and all pdverse claims to and clouds G}on the said lots,
18 pieces and parcels of land and water rights, =znd everyipart

19 thereol, as described in szid Complaint, and the Courtibeing

20 fully advised in the premises; aend it appearing that the plain-
21 tiff is entitled to the relier prayed for; _

22 3 IT IS THEREFORE, ORDERED, ADJUDGED AND DECREZD, thet the
23 plaintiff is the owner of and seised in fee simple, a@d in the
24 actual and peaceable possession of those certain lotsi pieces and
25 parcels of land deseribed in the Compleint and as hcrginarter

P described, and each and every part and parcel thereof;

27 \ IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that the
28 Pleintiff is the owner ef and in the actual and peaceéble po;:h"
29 session of certain water rights, either water rights granted
30
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! by the State of Fevada through water permits; or vested ﬁater
2 rights as hersinafter described;
3 4 IT IS FURTHER ORDEXED, ADJUDGED AND DECHEED that néne of
|
4 the defendents, nor eny other person or persons has or h#va any
5 right, title, interest, claim, estate or posseésioh in of to, or
] lien upon, the said property, or any part thereof, adversely to
Q TEN. Ve g L ECR PN J: .

T plaintiff's herein, except the ligns and mortgages as issued to
8 and held by the Regiocnal Agricultural Credit Corporation) as
9 follows:
10 o (a) Mortgage and Chattel kiortgage, dated Feb-

ruary 7, 1933, recorded in Book 1 of Real and
11 Chattel Kortgeges, page 507, records of County

Recorder of Nye County, Nevada;
12
(p) Mortzeme and Chattel Mortgage, dated Feb-
13 Tuary 9, 19 4, recorded in Book 2 of Real and
Chattel Mortgages, page 12, records of County

14 Recorder, of Mye 6ounty, Nevada;

15 {e} Mortgags end Chattel Mortgege, dated June :
2, 1936, recorded in Book J of Mortgages, paege

16 305, records of County Recordsr, of Nye County,
Novada;

17

{d) Supplemental Mortgage, recorded in Book
18 J of liortgages, Page 310, records of County Re-
corder of Mye County, Neveda;

19

{e} Mortgage and Chattel Mortgage, dated Sep-
20 tember 15, 1938, recorded in Book T of Mortga-

ges, pege 393, recards of County Recorder, of
21 Nye County, Nevads;
22 {f) Assignment of Mortgage, dated September 15,

1938, recorded in Boock J of Mortgages, page 398,
23 records of County_Recorder of Nye County, Nevada;
24 (g) Mortgage .dated September 3, 1940, filed as

Chattel Mortgage No. 12101, records of County Re-
25 0corder of Nye County, Nevedsa; i
28 o IT IS TURTHER ORDERED, ADJUDGED AND DECREED, that said
27 property herein referrsd to and described in seld complaint,
o8 end whose title 1s hereby quieted, established and detérminéﬂ;
29 in the pilaintiff herein, are &ll those certain lots, pleces and
50 parcels of land lying and being in the County of Nye, étata ‘of

~10-

I T P . L




e o

o =3

10
11
12
13
14
15
18
17
18
1¢
20
21
22
23
24
25
28
27
28

29

30

Nevada, and particularly described as follows:
TOWNSHIP 10 MORTH, RANGE 46 EAST, MDB & M.

Section 12: E} of NEi; SE}; State of Neveda
Patent Mo, 7858, issued November 24, 1914,
and Unlited States Patent Certificate No, 40,

Bureke Land Office, Nevada, issued December
20th, 1877;

Section 13: N3 of NEL; State of MNevada pat-
ent No. 7858, lssued November 24th, 1914;

Sectiom 27: NWL of SWi; S: of SWd; United
States Patent No. 256623, issued March 20th,
1876, also known as Certificate No. 23, Eu-
reke, Nevada, Land Office;

Section.28: k of SE}; United States Pat-
ent Ko, 255623, {ssued Merch' 20th, 1876, al-
so known as Certificate No. 23, Eureha, Rev-
ada, Land Orfica° :

TOUNSFIP lO NORTH RANGE L7 EAST, MDB & M.

Section 61 Lot 5 of ‘the NW::.Lots 6 and 7. of
the SWi; Staca 6f“Nevada .Patent No. 7995, ls-
sued July 21, 1915, and State of Nevada Pat-

ent No.- ?858 issued Hcvember 2Lth, 1914;

Section 7v Lots 1" and 2 of the Nwi; Lot 3 of
the Swi: State ‘of Nevada Patent No. 7995, is-
sued July 21, 1915, and State of Nevada Pat-
ent Mo, 7858, 1ssued November Ehth 1914%.

TOWNSHIP 11 NORTH, RAMGE 46 EAST, MDB & M,

Secticn 15: MW of SEL; Wi of SwWl; NEL of
37, United States Patent Certlficate No L,

Lureks, Nevada, Land Orffice, issued March
20th, 1882

Section 16: Si of S§ State of Nevada pat-
ent No. 2449, issued March 5th, 1886;

Section 17: S} of 8} United States Patent
Certificate No. 22, Bureka, Meveda, Land Of-
fice, issued December 20th, 1877;

Section 18: Lot 2 of the NWi; State of Nev-
ada Patent No. 5006, issued May llth, 1903;

Sectlon 20: N} of Ngi; ‘United States Patent
No. 613396, lasued January 7, 191i8;

Section 21: N#; State of Nevades Patent No.
5006, lagsued May llth, 1903, and United
States Patent No. 513396, issued January 7th,
1918; also Public Domain Allottee, No, 1018,
Carson City, Nevads, No. 010807, Trust Patent
No. 953404, dated February l4th, 1925, Carson
Indian Agency;
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Section 22: NWL of Ni'i; known as Public Do-
main Allottee No. 1018, Carson City, Nevada,
No., 010807, Trust Patent Wo. 953404, dated
February li4th, 1925, Carson Indian Agency,

TO:MSHIP 11 NORTH, RANGE L7 BAST, }DB & M.

Section 6: SE! of NEL; State of Nevada Pat-
ent No. 4463, issued March 19th, 1901,

TOWMSHTP 12 NORTH, RANGE L& BAST, MDB & ¥,

Section 9; N% of SWh, State of Nevada Pat-
ent Mo, 3608, issued June 24th, 1896, and

State of Nevada Patent No. 7336, issued Sep-
tenber 12th, 1912;

Section 26: SEi; United States Patent No.
1053213, isgued Februery 9th, 1932;

Section 32: NWh'of SEt;(!SEL of SE}: United
States Patent No.. 637109, issued June 18th,
1918; end United States Patent No. 6557813,
issued December 8th, 191§;

Section 35: Ei; United States Patent No. -
1053213, issued February .9th, 1932;

TOYNSHIP 12 NORTE, RANGE L7 EAST, MDB & M.

Sectien 7: SEY of SWl; State of Nevada Pat-
ent Ho. 2610, issued May 2lst, 1887;

Section 18: NEL of NWi; Ei of SWi: Lots 3
and 4 of SW); State of Nevada Patent No.
2610, issued May 2lst, 1887, and State of

Nevada Patent No. 11197, isaued April 13,
1936;.

Section 19: E4 of NMWi; Lots 1 and 2 of Nwi;
El of 5Wi; Lots 3 and L of SWwk; State of
Nevada Patent Mo. 11197, issued April 13th,
1936, and United States Patent No. 1026640,
issued April 23rd, 1929;

Section 29: Wi of SEi; SWi; United Statas
Fatent Mo. 798721, Carson City, Ho. 0103599,
issued March 3jrd, 1921;

Section 30: E% of Nwk; Lots 1 end 2 of the
Mii; Wi of SEL; Lots 3 and 4 of SWi; NEL of
S%i; United States Patent Ko. 1362907, is-
sued October 19th, 1881, also known as Cer-
tificate No. Sk Eureks, Nevada, Land Office;
United States Yatent No. 1532907, issued Og-
tober 19th, 188l, elso designated Eureka,

Nevada, Land Offlce No. 45; mlso United Stetes

Patent Ho, 798722, issued March 3jrd, 1921;

-12-
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1 Section 31: NEX; TA of NWwl; Lots 1 and 2 of
Nwl; United States Patent No. 1362907, issued
2 October 19th, 1881, also known uas Certificate
No. 54, Eureka, Nevada, Land Office; also Uni-
3 ted States Patent Ho. 1632907, issued Hay llth,
1888, also designated as Eureks, Mevada, Land
4 Office Certificate No. l; elso United States
Patent, Carson Clvy, Ne. 010403, and being
5 Patent Ho. 798722, issued March 3rd, 1921; ;
8 Section 32: Wi of NE3; Nwi; wwi of SEl; Sl
ot SEi; NEL of Sivk; United States Patent g
7 1632907, also known as Lureka, Nevada Land ;
Cffice Cartificate No. 53, issued May llth, !
8 1888; and United States Patent No. 1632907, ;
also known as Eureka, Mevada Land Office :
9 Certificate Mo. 1l; lssued May 11, 1888; and ,
United States Patent No. 798721, also known :
10 as Carson City Mo. 010399, issued March 3rd, ;
1921: also United States Patent No. 928490, |
11 issued January 8th, 1924, :
12 TOWNSHIP 1) NORTH, RANCE 46 FAST, MDB & M.
13 Section 27: NEL of SE}; State of Nevada Pa-
tent Mo, 3608, issued June 24th, 1896.
14
TOVWMSHIP 13 NORTH, RANGE A7 TAST, MDB & M.
18 Section 5: SE$ of NEX; State of Nevada Pet-
18 ent No., 3608, issued June 24th, 1896;
17 Section 17: NWL of NEE; State of Nevada Pat-
ent Mo, 3608, issued June 24th, 1896.
18 TOVNSHIP 1L NORTH, RANGE 47 EAST, MDB & M.
19 Section 18: N3} of SEL; State of Nevada Pat-
20 ent 7994, issued July 2lst, 1915;
a1 Section 19: NEJ of Nwl; State of Nevada Pat-
ent ¥o. 3521, issued Decenmber 5th, 1B894;
22 Section 20: Nk of SWi; State of Nevada Pat-
23 ent No. 7994, issued July 2lst, 1915;.
o4 Section 22: W} of Ei; SE} of SWi; State of
Heveda FPetent No. 3521, issued December 5th,
189L; and Stete of Mevada Metent No. 7993,
25 issued July 21st, 1915;
26 Section 27: N¥1 of NEi; State of Mevada Pat-
27 ent Wo. 3521, issued 15th of December, 1294,
28 3 Togetheér with all water, water Trights, water applications
29 and water permits, or privileges, connected with, belénging, ap-
20 purtenant to or incident to the lands as above descriﬁed, or
-11-
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used 1n connection with all or any part of said lands and péem*
{ses, or used or usable in connection therewith, and nll dm§5,
reservoirs and ditches, canals or other works for dgorage oré
carrying of water now ovmed by the pleintiff herein or in w;ich
it now has or may hereafter acquire any interest, and all appli-
cations now pending in the offfice of the State Lngineer of [the
State of Mevada, for any and all waters to be used-in connection
therewith; also all water rights of every Xind, nature end |de~

scription owned by the plaintiff herein, or in which it hag eny

interest, including all stockwatering rights, privileges arnd per
mits incident to or appurtenant to the sald lands. '

\ Tosether with sll range rights, range water rights; end
range privileges used in connection with the said lends.

Together with all those certain water rigﬁts, vater per-

mits, and vested water righta used in connection to sald drscriL

bed lands, or incident to said lends, as situate in the County

of liye, State of Nevada, described as follows:
All weter sources and areas fed by same:

Monitor Valley:

Puncil Bowl Spring, being situated in T. 1L k.,
R. 47 E., teing a veated right, and es-
tablished prior to the year 1900, plain-
tiff being entitled to fifty percent use
thereof, the balance of said vested right
peing used by the Potts brothers,

McMonigal Spring, being situated In T. 14 N.,
R. 47 %., being a vested right, and es-
tablished prior to the yeasr 1900, plaip-
tiff being entitled to the use of all of
the water thereof.

Bach Spring, being situated approximately in Secw
tion 35, T. 14 N., R. 46 B., being a vested
right, and establlished prior to the year
1900, plaintiff being entitled to the use
of all of thz water thereofl. o

Morthumberland Spring, belng situated approximate-
iy in Section 7, T. 12 N., R. L6 E,, veing’
a vested richt, and established prior to the
year 1900, plaintiff being entitled to the.
use of all of the water thereof.

-14-
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Pablo Canyon Creek, also lknown as Pasquel Spring, |
being situated in Sections &4, 5 and 6, T,
11 M., R. L6 E., being & vested right, end
established priocr to the year 1900; plain-
tiff being entitled to the use of ell of
the water thereof.

Pine Creek, being situated im T. 11 N., R. 46 3.,
Sections 19, and 4 miles easterly end 7
miles westerly, also the tributaories; being:
a vested Tight, and established prior to
the year 1900, plaintiff being entitled to
the use of all of the water therect,

Warm Springs, being situated in T. 11 N., R, 46
E., Section 12, being a vested right, end
established prior to the year 1900, plain-
tiff being entitled to the use of said I
Springs jolntly with the owners of Sculfe
Ranch,

Barley Creek, being situated in T. 9 N., R. 46
L., Section 12, nertherly 20 miles along
the course of the creck; being a vested
right, and established prior to the yecr
190¢; plaintiff being eatitled to ninety
per cent (90%) thereof, the balonce of the
uyse of said right being used by adjoining
neighbors. :

That ssid weters from sald Barley Creek
are at all times subject to and are sub-
ordinete to the right of Ellen Nay, one of
the defendants, insofar as the water right
that is granted to Zllen MFay by the State
of Nevads under application for water, Ap-
propriation No. 360, as recorded in Book 3
Page 360, N§e County records, and being a

_ right to sppropriete .665 {£665/1000) cubic
feet per second of the Tlow of waters ino.
sajid Barley Creek, period of use being from
April lst to September 30th of each year flor

the purposes of watering stock, irrigatlon
and other bemneficlal uses. |

Corcoran Creek, being situated in T, 10 N., R, ¢6
E., beginaing on Section 30, running three
mniles easterly and four miles westerly; be-
ing & vested right, established prior to the
year 1900; plaintiff being entitled to the
use of all of the water thereofl.

Ralston Valley:

Antelope Spring, being situated in Section 20, T.
5 N., R. 45 E., being a vested right, and
established prior to the year 1900; also des-
ignated es State Engineer Permit No. s
plaintiff being entitled to the use of all
of the water thereof; together with 10,000
gallon earth reservoir and 7¢ feet sheep
troughs. :

-15-
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1 Pine Creek Vell, being situated opproximately in
Section 17, E. 2 N., R. L4 E., being a vest-
2 ed right, established in the year 1911;
plaintiff being entitled to the use of all
3 of the water thereof; this being a well 360
feet deep with 6" casing, gas pump, chutes,
4 corrals, scales, barn, 2 room cabin, 10,000
gellon iron storage tank, drinking troughs,
5 and eartn reservoir, connected therewith,
8 "Any right of the United Cattle & Packing
Company, pleintiff herein, has for livestpek
7 ~ to drift and feed on snow and water accumu-
. lated in natural hardpan tanks, in lower
8 A Ralston Valley 'as far South as T. 5 S., 3.
D. B. & M.". . .
9 :
‘ Stone Cabin Valley: ‘ .
10 |
Salisbury %Well, situsted in approximately sectikn
11 27, T, 3 WH,, R, 46 ©., being a vested right,
established about the year 1909, plaintifys
12 being entlitled to the use of all of the wa-
ter thereof; consisting of a well 300 feet
13 deep, and cribbed with pguides and pgallows|
freme, gas pump, 30,000 gallon irom-storsge
14 tank, drinking troughs, cabln, pump house,
and corral, connected therewith,
15 : ‘
Also water applications end permits as issued Yy
18 the Stata of Nevadae as follows: : i
17 Application No. L57L, Certificate No. 945, issﬁed
Decenber 26, 1923. Source - Antelope Springs 4
18 Irrigation nnd stock, Foint of Diversion - Nvi
SWk, See. 21, P, 5 M., BR. 45 E., M.D.B.M. Approv-
19- ed April 9, 1918, for 0.4 c¢.f.s. of water. All of
the proofs were filed and certificate No. 945 is-
20 sued Dec. 26, 1922, for 0.0045 ¢.f.s5. of waterT
2 Application No, 6175, Certificate No. 845, issyed
November 19, 1923. Source - Woodchopper Spring -
a2 Stock and domestic. Point of Diversion Sw sni,
Sec. 5, T. 4 N., R. 45 ., M.D.35.M. Approved Mer:
23 . X, 1921, for 0.0125 c.f.s. All of the proofs were
> - filed and Certificate No. 845 issued November 19,
24 1923, for 0.003 c¢,.f.s, of water. oL
o8 ALl of the right, title and interest of plaintiff
in Applicetion No. 7929, filed November 12, 1526,
o8 with State Engineer of the State of Nevada, by|Uni-
ted Catvle & Packing Company, plaeintiff herein,
27 the source of water being Rye Patch Changel, Nye
gou%;y, givagn,bpoint'of diversion beiﬂg’SE{ SEL,
ection . T, N., R. 44 E., M.D.B.M., being fo
28 stock, lrrigation and domestic usea. 2 & rer
29 \ IT IS FURTHER ORDERED, ADJUDGED AND DECREED, that the de-
30 fendants end unknown defendants, and ncne of them, have any
-16-
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claim, right, title, interest or lilen as a right of way ?or ex-

isting roads, ditches, canals, pipe, pole or transmissioﬁ lines

traversing sald preperty and premises.

IT IS FURTHER ORDE:®D, ADJUDGED AND DECREED, that! all of

sald dsfendants above named, and all other perscns.exceﬂt the

plaintiff herein, snd its successors in interest,ahnd except the

Regional Agricultural Credit Corperetion for said liens

mortgages es issued and held by =said corporatlon as here

land

inabove

set Torth in this ssid Decree’, are hereby perpetually enjoined

and restraiped from asserting any right, title, interest, claim,

estate, or possessidn in or lien upon the said property

part thereof adversely to the plaintiff herein.

\

plaintiff shall pey his own costs.—u

or any

IT IS FURTEER CHWDERED, ADJUDGED AMD DECREED, that the

Dons in open Court this]lii day of Jenuary, [1942.

STRICT JUDGE.
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IN THE DISTRIGT COURT OF THE FIFTH JUDICIAL DISTRICT OF
THE STATE OF NEVADA, IN AND FOR THE COUNTY OF NYE

JESS CHANCE, MILDRED F. CHANCE,
JESS A. CHANCE, JR., and

) ,
JANICE CHANCE, )
Plaintiffs, )
i FELED
) A g
)

Hof 575k

=V 5=

FRANK H. ARCULARIUS,

Defend'ant. 1 . &_[31  Coundy Clerk
By I[ L“..@ 11, A Deputy
—_— il

DECISION

In their complaint, the plaintiffs allege that
the defendant has trespassed_on;laintiffs’:grazingirights
or privileggs,and has caused damage thereto in‘thefsum of
$5,000.00. They pray forréompensatory damages in Qaid
sum aﬁd for an injunction against thé defendant to.prevent
such trespass in the future. Plaintiffs allege thdt their
said grazing rights are held by them under the terms of
the Grazing Act of 1931 and the Stock Watering Act [of
1925, They_allege that their said fights are exclysive

and cover'eleven townships situated in the branch of

Ralston Valiey lying north of the Ely Highway and extend-
ing to the viéinity of Belmont. They aliege.qwneréhiplof
the fight of use of the waters of'what is.knpwn as;Ralston
Valley Wash and also the Trudgen Well, Chance Welli Blair
Well and What'is known as the Rye Patch Channel. &n the
trial they showed ownershlp, from thelr dimmediate grantors,
of the sald Trudgen well Blair Well and Chance Nell and

also title to what is known as the Trudgen Homestead on



in the central portion of the area above referred to.

The plalntlffs also showed tltle to other lands out31de
of, but in the general region of, the sald ‘grazing area,
namely, the Trudgen Ranch in the locality of Hunt'5|canyon
and the Marsh Ranoh and other tracts in the same geAeral
-locality, ae described in the deed, Plaintiffs! Exhlblt A,
.The Trudgen Well bears a priority date of August 3,,194&,
the Chance Well August 19, 1946, the Blair Well August 8,
1946, The well on the Trudgen Homestead hae ‘been 1n use
for stock watering for many years. The Ralston Val}ey wash
above mentloned excepting at the lower end"et Rye Patch
Channel, contains water only at intervals, follow1ng heavy
prec1pitation of rain or sSnow. At the lower end, 1t
appears that the excess or waste water from the Tonopah
Pumping Stat;on is found at a polnt called Rye Patch
Channel,. on whlch a water appllcatlon has been made and

is under'protest. The water there is shown to have been
used generally, throughout the years, by the grazieprs of
the valley, 1nclud1ng plalntlffs, defendant and their
predecessors in interest. : !

’ The'defendant in hls answer, denles the alleged
trespass and other material allegatlons of the complalnt.
In his cross-complalnt he alleges the ownership by h1m of
certain spr:ngs, shown by the evidence to be what are
known as Stewart Sprlng, with a prlorlty date of November
25, 1931, Snow Blrd Sprlns, June 7, 1918, Baxter Sprlng,
Oectober 5, 1917, and Humphrey Sprlng, December 17, 1917.
The defendant alLeges, in substance, a. grazlng rlght or
privilege, for eheep, under the terms of the Grazlng Act
~ of 1931, covering the portlon of Ralston’ Valley bodnded by
the Tonopah-Ely Highway on the south, and on the east oy



the east side of the wash into which drains the waters
from the east side and the west side of Ralston Vailey,
and on the north by a line drawn approximately easﬁerly
and westerly through the town of Belmont™. He alléges
that he and his predecessors have used the waters bf

_ Ralston Valley Wash when such waters exlsted have grazed
their sheep on the white sage flats lying in the said
Ralston Valley Wash, and have used the said white sage
flats as their customary lambing ground, and that the

said predecessors of plaintiffs and other users of said
range agreed that defendant's sald predecessors should
have the unobstructed use of the range on the west side

of Ralsten Valley and the range in the bottom of sald
Ralston_Val;ey Wash. Defendant prays that plglntlifs take
nothing by their complaint and that plaintiffs be enjoined
from interfering with defendant's use of the range as
above described.

' The rights of the plaintiffs and their predecessors
in intefesﬁ\to[the use of the waters of Trudgen W#ll, Chance
Well and Blair Well were acquired in the 19407s, és above
mentioned. Hence the - gr321ng pr1v1leces 1nc1dental to the
use of those waters, under the 1925 Stock Waterxng Act,
would be‘suhservlent to graszing rights prev1ously;acqu1red

on the same area under the Grazing Act of 1931, |
‘The right to water on the periadical an& in-

frequent fldw in Belmont Wash and its lower extensgion

designaﬁe@.aS'Rye Patch Wash, was shared by the péedecessors

in interest of both plaintiffs and defendant and could not

establish én-advantage in either party over the. other.

The same situation prevails as to the use of the waters

of the so-called Eye Patch €hannel,
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The plaintiffs' predecessors in interest: as
shown by Exhibit A, as well as the oral proofs, weﬁe the
owners of the Trﬁdgen Hanch and the Marsh Ranch ab&ve
mentione&.: The plaintiffs have succeeded to the cwnershlp
of the sald lands. ‘With regard to the Trudgen Ranch the
deed referred to conveys the "ranges and range rlghts,
easements and rights of way appurtenant theréto oréused
in connection therewith". In the said deed, no?spécific
aention is made as to grazing rights, privileges or use
in connection with the conveyance of the Marsh Ranch.
However, as Marsh's grazing use was incidental. to ghe
Marsh Ranch according to the customs of graziefs,oﬁarsh
is, as I view it, a predecessor in interest of theéplain—
tiffs with respe¢t to the grazing use of Marsh. Mrs.
Trudgen, in her deposition, states that in 1945 she was
ranging approximately 600 head of cattle,; her herd having
grown to, that number from 115 head in 1913. Mr. Kéough
testified that in l9hl Marsh had probably 300 head; Wes
Blair testified to 300 head of Marsh cattle (Tr. 1%6)

It is shown, therefore, that Trudgen and Marsh, pr?decessors
of the plaintiffs, were running about 900 head at the
maximum of their holdings.

_ The predecessors in interest of ﬁhe defendant,
with respect to the grazing use which he claims, a?e shown
by the deeds, Defendant's Exhibits g, 9, 10 and 11, The
earliest use by any such predecessor is shown to be that
of the United Cattle and Packing Company. Such use is
shown by the oral proofs to date back to the year%l910 or
.earlier. From about 1924, both sheep and cattle ﬁere
grazed by the company referred to in the Ralston ﬁalley.

Such use, by the company and its successors, has been
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contlnued from the time of Mr. Keough's employment by

the company in 1930 down to the present time, They made

use of their waterlng places on the west side of ths valley,
above referred to. The testimony of Mr, Keough shows that
the customary use of thé Ralston Valley range, byithe
predecessors in interest of the plaintiffs and thé defendant,
was brought under a plan of division and regulati%n in about
the year 1937,- about a year before the-organizatﬂon of

the Meadow.Canyon Sheep Company. The deed to thaﬁ company,
DefEndant'§ Exhibit 10, is dated April 6, 1938, Mr. Keough
testified; in substance, that in or about 1929, the Trudgéns
moved their headquartérs from Rye Patch Homeétead?to their
Hunt's Canyon Ranch, that they then had ‘not over 100 head

of céttle, which they Xept in the Hunt's. Creek Mo@ntains

and at the Hunt's Creek Ranch from two to fivg yeérs,

during which time "they didn't. come down on the désert",
namely, Ralston Valley; that; excepting for'possibie strays,
"they didh't pass the mouth of Hunt's Gényoh Washﬁ. He
testified that Mrs. Trudgen took good-care_of hericattle

and that by the time he had the last to do with he} "she
had a good KOO head or more"; and that they ran alh over
Ralston Valley (Tr. 281}. Mr. Keough téstified in
substance {Tr. 269, 270} that in probably the year 1937

he had a conversatlon with Mr. and Mrs. Trudgen in which

he agreed to keep the sheep "on the west_side af the

Belmont Wash"™, and (TP. 272)“that he kept the sheep on

the west side of the wash. He testified (Tr;”276ﬁ that
"all water falling within the confines of Ralstan EValley
will eventually drain or go in Belmont Wash or whqt I have
heard described as the Rye Patch Wash™, whether the moisture

fell on the west or on the east side of the valley. (Tr. 276},




The evidenée-éhows that, from the time of the conversation
referred to, the graziers of the valley, including the
Trudgens,; Marsh and the United Company and their éuccessors,

adapted their grazing use, respectively, in conformity with

the undsrstanding referred to, the sheep using-thé area to
the west of the wash and the cattle to the east, allowing
for cattle rdrift to the west. As late as the owﬁership
of the Cavaﬁaugh Brothers, John Cavanaugh testifi%d

(Tr. 125) that "you had & slight drift to the west side
of the road but in my experience there have been flew times
we picked up cgttle west of the road". Tﬁe:road ﬁeferred
to evidently is the old county road éxtéﬂdihg fro@ the Ely
Highway to Belmont. The establishing of_tﬁe Belmént Wash
as the division line is corrcborated by‘the testiﬁony-of
George Idoeta (Tr. 310) where he says "thé-Belmonﬁ Wash

is what the dividing line was; but we (théi?otﬁs dutfit)
usually stay on-tﬁé east side and their line {the:United
Company's) is on the west side", Wes Blair‘tgstified
(Tr. 137) that the recognized sheep rangé-was on the west
side of “this gulch”. In referring to the range division
line, Mr., Keough testlfled (Tr. 276), "Well, the Mowest

point in it would be where the water channel from Belmont

through to these lakes down here congregated and ran; it

is not the geographicél center, but when ybu speak of the
center of tne valley it is the lowest p01nt to me™, and
that it was generally so considered by the operators of
the valley. Further, with regard to the dlvidlng-llne,

he testlfled (Tr. 283) that at the time of his conversatlon
with the Trudgens he alqo agreed to "keep the sheep from
going to the station, over half way between the two" The

station referred to is the Trudgen Homestead, comprlslng



It has been and is the establishgd.custoh of
the defendant and his predecessors to shear their sheep
at their'Graham'Place, adjoining the Trudgén HomeSEead
on the south, and tnen take them north to:the areal between
Henry's Well and Baxter and Spanish. Springs forlla@bing.
They also héve an established practice of.wstefinggsheep
at the Rye Pathh.Channel. I regard these practic%s as a
part of théirfgrazing use., At the same'time, the blainv
tiffs, through-their predecessors, are‘established in the
practice of waterlng cattle at the Rye Patch Channel and
at thair well on the Trudgen Homestead, together w1th the
use of such forage as is incidental to the‘naturaﬂ drift =
of the cattlé to the west of the wash. - |

In Webster's New International Dictionaﬁy, 1925,
the word "Wash“ is defined under a number of neadlngs.
That whlcn is most applicable to the present case 15 set
. forth as folloWS. ' 'J. -

w11, Western U.S. a) Gravel and othdr
* rock debris transported and dep031ted|by
running water; coarse alluvium. b)
.Alluvial cone. c¢) The dry bed of an i
intermittent stream, sometimes at the|
bottom of a canyon; as, the Amargosa i

wash; the Diamond wash; -called also ary
_wash i

It is evident that the meaning of the.word “wash",‘
or Belmont'wash, or Hye Patch Wash, as used by Mr; Keough
and the other witnesses, was understood as nthe dry bed of
an intermittent stream'. It seems clear that, Atéleast in
especially wet.seasdns the surface waters flow ail the way
from the locallby of the junction of Sllver Creek | fwith -
Belmont Wash, along sazid wash past Trudgen well, and on,

into and through Rye Patch Wash end on souti to the "lakes"

‘mentioned by Mr. Keough, south of the Ely Highway. It is



the course of such water that marks the wash and
establishes the boundary line between'thersheeﬁ ahd the
cattle rangeé; with the modificaﬁibns_aS'harein s%ated.
The proofs show that the plaintiffs and défandanti through
their predécessbrs in interest, have established éuch
boundary as 1imiting their established use of the|range.
Cn the part:bf;both plaintiffs and defendant, the use as
"above de§criged has been established ﬂwithou; protest or

conflict~t0'pfior use or‘occupancy thereof" {Nevada

Range Law) The use, as hereln described has been
acqulesced in by all persons concerned from the heglnnlng
of the practice refarred to in or about 1937 untll the
controversy involved in this suit.s 7 1
Relatlve to the grazing of cattle, Mr. Kecugh
testified (Tr. 272) that during the time he was operating
for the-Uniﬁéd Cattle Company and the Meadow Canyén Sheep
Company, that is to say, from 1930 until the end of his

employment the cattle were "run more or less oveé the

whole valley in the fall of the year™; that in thi fall
"they were turned loose eitner af, Belmont or just, . below
Marsh's fence in Hunt's Creek", and from there nhgy
drifted "as they pleaéed and wound up around Pine;Creek
and further south®, and, as to the Trudgen cattle (Tr. 281),
they ran all over Ralston Valley. It seeoms clearithat the
grazing practice for all of the cattle, after 193@, was to-
allow them to graze on any part of Ralston Valley where
their inclination would take them, limiteﬂ as it ﬁas by
their geﬁeral refusal to graze after thé“gheép until after
a lapse of ﬁime;.and.that one purpoée of espablishing the

wash as a boundary line was to provide_éome placeifor the

cattle where.tﬁe sheep had nmot been (TrQ 283)., This, as



difficulties between his own employeés. As the Trudgen
~and Marsh cattle came onto the valley frow the same
general locality as ¢id the cattle of the United Company,
it is evident that they would all follow the same genersal
drift and spread to the south, In practlce hr. Kgougn
stated that the cattle came onto the valley in the|fall
ahead of the sheep and would take what Iorage they!wanted.
It is shown that, as to the Trudgen and Marsh cattie,
there was established a right in common with the sheep
and cattle of the United Company'and their successors to
graze on the area west of the wash to such exﬁent as
their instincts, under those conditions, would perﬁit,
and also to the extent that would be incidental to:the use
of the waters of Trudgen Homestead and Rye Fatch Channel,
with the natural drift in that locality and without being
pushed to the west of Beluont Wash or to the west of said
watering pléces. The right to such cattle use, as I view
it, still prevails in favor of plaintiffs. !
A5 to the hauling of water teo the sneep,'lt is
shown that this practice was followed by the Unlted Coapany
over a per1od of years during the management of Mrp Keough
and alsec under the ownership of the Meadow Canyon nneep
Company.  This practice has, as I view it, become a
legitimate part of the use established in the defendant.
The plaintiffs seem to urge thau the earlier exclusive use
of the valley as a cattle range gives, at the pres?nt time,
a higher right in favor of plaintiifs’ cattle use,ias
agzinst the present sheep use of the defendant. Ag I view
it, the common use of the range by sheep and cattlé over a
long periocd of years, and without protest as between the

parties nere, or thelr predecessors, has establlshed the
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Helative to Trudgen Well, it appears froh the
testimony of ﬂr. Blair (Tr. 138}, that thls well is;situated
a few hundred'yards west of HSelmont Wash,and wlthin!the sheep
area, The Hunt's Canyon Wash joins the Belioﬂt wash in this
v1c1n1ty, and 1t evidently was selected by the Trud?ens as a
favorable place for 51nk1ng a well. The State mnglneer's

certificate, on Application No. 11150, and subsequent trans-

fers, establishfthe water right in plaintiffs;, As %o
whether or not they now hold any portion of such rlght in
trust for others ‘does not appear. By v1rtue -of the CoiEon
use west of the wash by cattle and sheep, plalntlfis would
have the rlght of ingress to and egress from the sand water-
ing placa 1n conJunctlon with its use; but, under the commion
use west of the wash, there is a right to graze the sheep

on the area adjacent to the well and up to the_bounﬁary line
referred-td;'bug.without right to water at the wel1fexcept by
consent of the owners.

Relative to the ‘Blair and Chance wells, ﬂhese
wells, like the Henry Well were developed in accqrdance
with the custom of cra21ers, to improve the beneflclal use
of the range. As the Henry well tends to the more-lnten51ve
use of the west range by the sheep, 80 the Blalr aﬂd Chance

Wells tend to increase the cattle use in thelr v1c1n1ty.

The 1mprovsment ang greater use in the west zone would seen

to be off-set by the added cattle drift to the west whlch
results from the developnent of the Chance and Blalr dells.

Wlth reference to the Trudgen Homestead {bectlon az)
above mentloned Mr., Keough testified that. he agreed to keep
the sheep from &olng De‘ond a point half way between Henry's
Well and the Homestead._ This practice, as I v1ew 1t

established a comunon u%e, for cattle only, on the area within
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a radius of approximately two ﬁiles north and westéof the
Homestead'and—to the Rye Patch Wash on the east, shbject
to the right and custom of the defendant to trail his
sheep acress this Iiwited area each season, after the
shearing at_the Gfaham Place adjoining the Homestead on

the south.

The plaintifis seek to recover damages for
alleged trespass &5 above mentioned. As indibated?above,_
there could be no trespass for grazing the sheep a£ any
place west of the Belmont-Rye Patch Wash. Under Séction
4 of the Stock Watering Act of 1925, any‘person wh%,
"without the right so to do™", shall, on twe separa#e days
during any seaéon; water fifty head of livestock within
three miles of the watering place of another, with;intent
to graze such stock, shall be guilty of a misdemeayor,

Mr. Chance testified that the sheep grazéd within éhe
distance of a mile or so of each well,-Trudgen, Blair

and Chance,="right om top of the Chance wWell™ in oﬁe
instance, and "right on Trudgen™ in another instan?e.

The location of Trudgen Well west of the wash woulé
preclude the recovery of damages for the taking oféforage
west of the wash and adjacent to that well. There;is an
absence of proof as to damage which @ay have been Gone

gast of the wash and in the neighborhood of Trudgen, Chance
or Blair well; or elsewhere east of the wash. Mr.échance‘s
testimony on the subject related in a general way éo the
area east of the county road, and was not confinedéto the
area east of thé wash. No finding as to damages cén be made.

It may be added that defendantfs right tb graze
cattle, in common with others, extends tﬂrougﬁout both the

gast and west zones of Halston Valley.



Under the Grazing Act of 1931, the plaintifis

'aré entitled to an injunction precluding the defendant

from grazing his sheep on the area east of the center
line of Belmont-Rye Patech-Wash, or from interfering with
the plaintiffs! established use, as nerein descrlbed to
graze cattls on the area east of said line, or 1nﬁerfer-
ing with plaintiffs’ established use for grazing cattle
on the areas west of said line in coummon with deferdant's

established use for grazing both sheep and cattle |on said

west area, as herein svated.
Defendant 1is entitled to an injunection precluainw
the plaintiffs frowm interfering with the defendann’s
established use for grazing sheep on the range we$t of
said line, as herein set forth.
"Plaintiffs! counsel are directed to pre#are
serve and submit proposed findings of fact, conclu31ons

of law and judgment in conformity with the foregoing

decision. Each side to bear its own costs.

Let judgment be enterad accordingly.

T

District’ Judge A

Dated April 11, 1950.
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IN THE DISTRICT COURT OF THe FIFTH JUDICTAL DISTRICT OF THE
STATE OF NEVADA, IN AND FOR THE COUNTY 0? NYE

JESS CHANCE, MILDRED F. CHANCE,
JESS A. CHANCE, JR., and
JANICE CHANCE, |

-5

)

)

Plaintiffs, i

)

FRANK H. ARCULARIUS, i
)

Defendant . )

JUDGMENT

No 5754,

"FILED

oL 1777

This cause having come on regularly for trial on the

17th day of October, 1949, before the Court sittiﬁg without z

jury, and the decision thereon together with the ﬁindings of

'faet and conclusions of law having been rendered,

Tt is ORDERED, ADJUDGED and DECREED that fthe defendant

and all persons claiming under him, and their serﬁants, agents

and amployees, be, and they hereby are, perpetualﬂy enjoined and .

restrained from grazing sheep on the Public Domain of the United

|
States in that portion of Ralston Valley between the Tonopah-Ely

Highway and the town of Belmont, in Nye County, Sﬁate of Nevada,

lying east of the center line of the Belmont-Rye Eatch Wash as

the same extends from the junction of Silver Creek with Belmont

Wash near the center of Township 8 North,:Rangé hSEEast, 1i,D.B.

& M.; and from in any manner interfering with the lestablished

use and privilege of the plaintiffs in the grazing of cattle in

said Ralsteon Valley to the east of tﬁe center line of said Bel-
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Homestead, being Seetion 32, Township 5 North, Raﬁge 44 East,
M.D.B. & M,, and within a distance from the boundéry of said
homestead of approximately tﬁo {2) miles and exteﬁding to said
Wash on the east, excepting for and subject to thq established
use of the defendants to trail sheep acrossmid 1 | ited area
each seaAOn for the purpese of shearing at the Gr%ham Place ad-
Joining the said Trudgen Homestead on the north; %nd from in
any manner interfering with the establisﬁed use a%d privilege of
plaintiffs in allowing their cattle to drift intoiand upon that
portion of‘said Ralston Valley lying to the west'df the center
line of said Belmont;Rye Patch Wash.‘ a

‘It is further ORDERED, ADJUDGED, and DECRFED that the
plaintiffS'and all ﬁersons claiming_under them, a%d their ser~
vants, .agents and employees, be, and tﬁey hereby a&e, per=-
petually enjoined énd restrained from in any manne? interfering
with the estéblished use and privilege of the def%ndant in the
grazing of sheep, in comﬁon with the piaintiffs' e@tablished
use and privilege to the grazing of drift cattlé,ib said Ralston
Valley to the west of the center line of said Belmﬁnt-Rye Patch
Wash and subject tb piaintiffs' established use ang privilege
to graze cattle within the limited area.adjacent t? the said
Trudgen Homestead as above set forth. f

IT IS ORDERED that the Restraining Order dated May 23rd,
1949, and the Order modifying the said RestrainingEOrder, dated
October 20th, 1949, are vacated. |

Bach of the parties, respectivelj, is required to pay
his own costs herein. = '

Done in open Court this 1-ﬂ§ day of July, A.D. 1950,

-




In the Wnited States QEuurt of Federal Qtlmmﬁ_?

No. 91- 1470[,

January 29, 2002 S
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Water Rights; Takings; Jurisdiction;
Surface Rights; Grazing Permits;
43 U.S.C. § 661; 43 U.S.C. § 946; 43USC
§ 956; 43 U.S.C. § 959; Ordinance of May
20, 1785; Treaty of Guadalupe-Hidalgo;
Desert Lands Act of 1877; Act of 1888, Act
of 1890; Creative Act of 1891; Forest
Service Organic Act; 43 U.S.C. § 952; 43
U.S.C. §292;43 US.C. § 315; Nev. Rev.
Stat. § 533.505(1)

E. WAYNE HAGE
AND THE ESTATE OF JEAN N. HAGE,

Plainn'ﬁ_fs,
v.
THE UNITED STATES,

Defendant.
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Lyman D. Bedford and Michael J. Van Zandt, McQuaid, Metzler Bedford & Van Zandt,
LLP, of San Francisco, CA, for plaintiffs. :

Dorothy R. Burakreis, with whom was David Shuey, Environment and Natural Resourccs
Division, U.S. Department of Justice, of Washington, D.C., for defendant. £ric C. Olson, US.
Department of Agricuiture, and John Payne, Regional Oﬁ' ice of the Sohcxtor, U.s. Department of
Interior, of San Francisco, CA, of counsel. !

Johanna H Wald, Natural Resources Defense Council, of San Francisco, CA| and
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Nevada Division of Wildlife, National and Nevada Wildlife Federations, Natural Resources
Defense Council, and Sierra Club. Thomas D. Lustig, with whom was Beth Wendel, of Boulder
CO, for amicus curiae National Wildlife Federation. -

David Creekman Deputy Attomey General, State of Nevada, for amicus curiae R.
Michael Turnipseed, State Engineer of Nevada. -
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FINAL OPINION: FINDINGS OF FACT
SMITH, Senior Judge. |
BACKGROUND

Plaintiffs, E. Wayne Hage and the Estate of Jean N. Hage, are the owners of the Pine Creek
Ranch in Nye County, Nevada. In September 1991, plaintiffs filed this claim alleging
constitutional, contractual, and statutory causes of action.” In 1996, the court granted in part and
denied in part defendant’s Motion for Summary Judgment, holding that plaintiffs should have the
opportunity to prove whether they “own property rights in the claimed water, ditch rights-of-way
and forage and the scope of those rights.” Hage v. United States, 35 Fed. Cl. 147, 180 (1996)
(hereinafter Hage ). .

In June 1997, the court granted plaintiffs leave to amend their complaint to mcludc a
claim for ownership of the surface estate of approximately 752,000 acres of grazing land on
federal allotments. On July 6, 1998, the court stayed defendant’s Motion to Dismiss or
Alternatively for Partial Summary Judgment addressing the plaintiffs’ surface estate claim until
after a evidentiary hearing on plaintiffs’ property interests. |

Plaintiffs’ amended complaint alleges a variety of constitutional takings. As in every
takings claim, the court must decide: first, do plaintiffs own the property at issue; second, did the
government take the property; and if so, what is the “just compensation” due the plaintiffs. The
parties have been unable to stipulate to ownership of the property plaintiffs allege defendant
took. That necessitated dividing this proceeding into a series of hearings on the different
elements of plaintiffs’ claims. This FINAL OPINION: Findings of Fact only addresses the first
issue of what property and what water rights plaintiffs owned. The other steps of the ta.kmgs
analysis will be addressed after subsequent proceedings. .

In October 1998, the court held a two-week trial to resolve whether plaintiffs own the
property at issue. A month after the hearing, the court issued a “Preliminary Opinion” to better
focus the parties’ post-trial briefing and with the hope of possible settlement. Hage v. United
States, 42 Fed. Cl. 249 (1998) (hereinafter Hage I7]). As clearly indicated by its title, the draft
was meant solely as an expression of the court’s initial thoughts, similar to the court’s practice of
making closing comments. from the bench. This court issued the Preliminary Opinion “to
streamline and expedite post-trial briefing.” /d. at 250. It was not meant to be interpreted as a
final finding of fact, but merely an expression of the court’s thinking at the time. After a

' Chief Judge Loren A. Smith assumed senior status on July 11, 2000. :

2 See Hage v. United States, 35 Fed. Cl. 147, 156 (1996) (hereinafter Hage I) (granting and denying in -
part defendant’s Motion for Summary Judgement); Hage v. United States, 35 Fed. Cl. 737 (1996) '
(hereinafter Hage II) (granting amici status to environmental groups and Nevada state agencies); and
Hage v. United States, 42 Fed. Cl. 249 (1998) (hereinafter Hage 1) (Preliminary Opinion).



thorough review of the parties’ post-trial briefs and closing arguments, the court now lssues this
FINAL OPINION defining what property interests the plaintiffs own for purposes of their takmg
claim. i
i

With the publication of this FINAL OPINION in the property phase of this casfe, the
court’s earlier Preliminary Opinion, Hage /11, is rescinded except as explicitly reaffirmed herein.

INTRODUCTION

The property involved in this case is atypical of most takings-litigation. It is not land or
minerals at a specific time, but rather the usage of water which ebbs and flows throughout the
year. The question the court confronted was whether plaintiff had a right to put to beneficial use
the water that traveled through certain ditches.

The court was not called upon to determine the chain of title or actual ownership of a
pond or lake, but a right of usage defined by historical practice. The law is relatively clear that if
plaintiffs stopped using the water, they lost the right to the continued use of that water. Inrdeed
plaintiffs merely own the right to use all the water they can put to beneficial use.

The two threshold questions in any takings case are: do plaintiffs “possess a propetty
interest, and if so, what is the proper scope of that interest?” Store Safe Redlands Assoc. v.
United States, 35 Fed. Cl. 726, 734 (1996). Throughout this case, the government has
characterized plaintiffs’ claims as questions of law to which no finding of facts are needed.; The
court rejected this argument in its 1996 summary judgment opinion, Hage I and contmues to
teject it here. =

Plaintiffs” case is based on the accepted theory that Western lands are divided into split-
estates: the federal government retained the mineral rights, and the ranchers owned: various
surface rights such as: water usage, rights to forage, ditch and pipeline rights of way protected
and recognized under the Act of July 26, 1866, and right of access to the above, in the form of -
easements and/or rights of way for their livestock across the lands or mineral estates of the
United States _ : ‘

Plaintiffs’ amended complamt raises the following claims: first, thatthe suspensnon and
cancellation of their grazing permits deprived them of their right to graze their cattle; second, that

. they were deprived of their water rights when the Forest Service cancelled and suspended: their
grazing permits and diverted and used the water on those allotments; third, that defendant took
their property interest in the ditch rights-of-way by forbidding plaintiffs to access the ditches;
fourth, that non-indigenous elk consumed forage and drank water reserved for their catile in
violation of their property right; fifth, that when the Forest Service impounded plaintiffs’ cattle,
defendant took plaintiffs’ personal property; sixth, that by canceling and suspending portions of
their grazing permit and interfering with their water rights, ditch rights-of-way, and forage,
defendant deprived plaintiffs of all economic use of their ranch; and finally, that they are entitled

3



to compensation for improvements they made to federal rangeland pursuant to. 43 US.C. §
1752(g). -

This opinion focuses on these seven claims solely to the extent that the claim@ is
contingent upon plaintiffs ownership of property.. All other issues — whether there was a taking,
and if so, what just compensation would be for that taking —are deferred. i

Based on the evidence presented at trial and a judicial inspection of much of the propi?rty
in question, this court finds that plaintiffs have established ownership of substantial vested water
rights and many Act of 1866 ditch rights-of-way. The court, however, finds that the plaintiffs
have shown no evidence and have no legal support to sustain a viable claim for a property
interest in grazing permits or a surface estate. Therefore, the court grants defendant’s Motion to
Dismiss with regard to the surface estate and grazing permits. & . i

DISCUSSION
L - JURISDICTION
Pursuant to the' Tucker Act:

The United States Court of Federal Claims shall have jurisdiction to render judgment
upon any claim against the United States founded either upon the Constitution, or any Act
of Congress or any regulation of an executive department, Or Upon any €xpress or implied
contract with the United States, or for liquidated or unliquidated damages in cases not
sounding in tort. ’ :

28 U.S.C. § 1491(a)(1) (2001). This court has jurisdiction over takings cases where the plaintiff
is seeking compensation rather than possession of the land in question. See Bourgeois v. United
States, 212 Ct. Cl. 32, 35-36 (1976) (citing Malone v. Bowdoin, 369 U.S. 643, 647 n. 8 (1962)
and Carlson & Carlson v. United States, 208 Cl. Ct. 1022, 1023 (1976)). Because this is a suit
for just compensation and not “a suit for possession,” it is “within the historical jurisdiction of
the court.” Bourgeois, 212 Ct. Cl. at 35 n.1.

A. This Court has Jﬁrisdicﬁon because this is not an In Rem Adjudication
In-tSeptémber 1998, iinmediately before the October 1998 evidentiar); hearing, the Office

of the State Engineer of the State of Nevada filed its final Order of Determination in the ongding
adjudication -of water rights in the Southemn Monitor Vailey.’ Two days later, R. Michael

* R. Michael Turnipseed, State of Nevada, Office of the State Engineer, Order of Determination in the
matter of the determination of the relative rights in and to the waters of Monitor Valley - Southern Part
(140-B), Nye County, Nevada (Sept. 15, 1998). The state adjudication process began on October 15,
1981, when E. Wayne Hage filed a petition requesting a determination of the relative rights of the
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Turnipseed, the State Engineer for Nevada, filed a Petition for Writ of Mandamus or Pl‘Ohlblthl‘l
to prevent this court from continuing to exercise jurisdiction over the water rights at issue in this
matter. The State Engineer argued that under Nevada law, the filing of the Order of
Determination commenced the judicial phase of the state adjudication process, and thereby
deprived this court of jurisdiction over the water at issue. See NEV. REV. STAT. 533.165 (2001)
(“The order of determination, when filed with the clerk of the district court as prov1ded in NRS
533.163, shall have the legal effect of a complamt in a civil action.”). :

The State of Nevada argues that even though the Court of Federal Claims was ﬁrst in -
time, Nevada is not prevented from asserting jurisdiction over the water rights adjudication
because this court is not proceeding in rem. The State further argues that because it has begun in
rent proceedmgs this court should halt its consideration of this case because at bottom the | isame
res is at issue. The State, however, misconstrues what the plaintiffs have asked this court tb do.

-Plaintiffs do not seek in rem relief from this court. Instead, plaintiffs seek just compensation for

the losses they incurred when, they allege, the government took their property. As this court
noted in fHage 7, “a title dispute, as part of a taking claim, traditionaily does not prevent
Jurisdiction in this court, assuming jurisdiction otherwise exists. See Qak Forest, Inc. v. United
States, 23 C1. Ct. 90 (1991); MR K. Corp. v. United States, 15 Ct. Cl. 538 (1988). Morepver,
plaintiffs contend that determining title to water is no different than determining title to real
property, and the same jurisdictional rules should apply to all forms of property.” Hage I at 158.

Plaintiffs should not be forced to wait for a determination of whether a taking occurred
for Fifth Amendment purposes while the state proceeding winds its way through the courts. |
Water determination cases can take decades to reach a conclusion. For example, in United States
v. Alpine Land & Reservoir Co., 697 F.2d 851 (9th Cir. 1983), the quiet title action began in !
1925 but was not decided until 1980, a span of 65 years. That case was the “comprehensive |
adjudication . . . of the rights of all parties to the Carson’s waters,” much like the Order of i
Determination for the Monitor Valley is a comprehensive determination of the water rights f@r
that area. /d at 853. : : !

In the alternative, Nevada argued that the court should, in deference, stay its proceedmgs
until the completion of the judicial phase of the Nevada adjudication. The Federal Circuit dénied
Nevada'’s Petition because Nevada could not show extraordinary relief was necessary since it had
known this court was exercising le'lSdlCthﬂ for 30 months. - Inre Turmpseed 173 F.3d 434 shp
op. (Fed. Cir. 1998).

At closing arguments Nevada and the government raised these arguments again: In
addition, the government renewed its contention that the court need not make any f'mdmgs of fact
in this matter as all of plaintiffs’ claims are questions of law.

claimants to the waters of the Meadow Creek, Barley Creek, Corcoran Creek, Andrews Creek, Pine
Creek, Pasco Creek, Mosquito Creek, Barley Creek, and their tributaries, as well as all other waters |
flowing into or arising in the Southern Monitor Valley. :
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The government raised 2 similar point in its Summary Judgment argument, which this
court addressed at length in our 1996 Opinion. See Hage f at 159. This court distinguished this
case from a water rights adjudication because stream adjudications are “creatures” of state law
which the states are best able to determine. However, this court can determine whether plaintiffs
have title to water rights without engaging in a stream adjudication. See Hage { at 159, 163.% 1t
is also clear that this court can determine title to real property as a preliminary matter when
addressing a takings claim. See e.g., Bourgeois v. United States, 212 Ct. Cl. 32 {1976) (stating
that in a suit seeking compensation, the court is not denied jurisdiction simply because there is a
quiet title issue involved in determining compensation); Yaist-v. United States, 228 Ct. CI. 281
(1981). “Similarly, this court may determine whether plaintiffs have title to a property interest in
water as a preliminary matter before addressing whether that property interest has been taken by
the government.” Hage I at 159. S : |

Nor do the McCarran Amendment’ or Colorado River Water Conservation District; V.
United States, 424 U.S. 800 (1976), “require that a federal water suit must always be dismissed
or stayed in deference to.a concurrent and adequate comprehensive state adjudication.” Arizona
v. San Carlos Apache Tribe of Ariz., 463 U.S. 545, 569 (1983) reh'g. denied 464 U.S. 874
(1983). See also Hage Iat 160; Duval Ranching Co. v. Glickman, 965 F. Supp. 1427 (D. Néev.
1997) (stating that even where there is an ongoing water rights adjudication, “abstention is
always discretionary”); Quackenbush v. Allstate Ins. Co., 517 U.S. 706, 730 (1996).

B. The Legal Standard in Physical Takings Cases

The Supreme Court has made it.clear that a “physical taking occurs when the
government's action amounts to a-physical occupation or invasion of the property, including the
functional equivalent of a ‘practical ouster of [the owner’s] possession.” Transp. Co. v. Chicago,
99 U.S. 635, 642 (1878); Loretto v. Teleprompter Manhattan CATV Corp., 458 U.S. 419 (1982).
When an owner has suffered a physical invasion of his property, courts have noted that “no
matter how minute the intrusion, and no matter how weighty the public purpose behind it, we
have required compensation.” Lucas v. §.C. Coastal Council, 505 U.S. 1003, 1015 (1992).”
Tulare Lake Basin Water Storage Dist. v. United States, 49 Fed. Cl. 313, 318 (2001). First,

*In Nevada water rights exist independent of stream adjudication. The Nevada Supreme Court has stated
that “[mJost water rights upon the streams of this state are uadetermined by any judicial decree or other
record. While the right exists, it is undefined. For the state, however, to administer such rights, it is
necessary that they should be defined.” Ormsby County v. Kearney, 143 P. 803, 806 (Nev. [914). Therefpre.
the Monitor Valley stream adjudication simply defines the parameters of property interests; it does' not
determine who has title to the water rights at issue. As this court recognized in fage / “the concurrent
adjudication of the Monitor Valley has no bearing on the ripeness of the claims before this Court. To hold
otherwise would deny citizens of the United States the protection of the federal Constitution’s guarantees
and make those guarantees solely dependent upon state law. Compare In re Slaughter-House Cases, 83 U.S.
(16 Wall.) 36 (1872) with Allgeyer v. Louisiana, 165 U.S. 578 (1897) and Baker v. Carr, 369 U.S. 186
(1962). See also Nollan v. Cal. Coastal Comm., 483 U.S. 825 (1987); Lucas v. S.C. Coastal Council, 503
U.S. 1003 (1992); Dolan v. City of Tigard, 512 U.S. 374 (1994).” Hage [ at 163. :
543 U.8.C. § 666.



however, the party secking compensation must prove they own a compensable property interest.
Avenal v. United States, 33 Fed. Cl. 778, 785 (1995). This court has divided this case into two
stages. In addition to proving that they have a compensable property interest, plaintiffs must
show that the Government physically took their property and that that property had compensable
value.

The defendant seems to argue that the court should not consider this case because there is
no value to any water rights or other property the plaintiffs may have. Valuation, however, is a
later step in the takings analysis. The parties will be entitled to put on evidence at that time. The
court would note that plaintiffs did, by the undisputed record, run a cattle ranch using the water
rights in question for some years. This would seem to indicate positive value. If there was value,
and the plaintiffs can by a preponderance of the evidence show what that value was, and that the
government’s actions amounted to a taking, then the plaintiffs will be entitled to just
compensation.

IL. WATER RIGHTS

The court has utilized a three step analysis to determine the water rights at issue in this
litigation. ~ First, the court determined what the legal standard is for “vested water rights.”
Second, the court determined which of the claimed water rights are “vested water nights.” Finally,
the court determined which of those vested water rights qualify as “1866 ditches.”
Fundamentally, “[w}hile the owner of a water right has a vested interest in that right, the right
itself is something less than the full ownership of property because it is a right not to the corpus’
of the water but to the use of the water.” Red Canyon Sheep Co. v. Ickes, 98 F.2d 308, 315 (D.C.-
Ct. App. 1938). We now tend to understand property rights in a more subtle way than in 1938, as
evidenced by interests in pension funds, condominiums and numerous financial instruments,

A. Vested Water Rights

The plaintiffs proved they have vested water rights in the ditches, wells, creeks, and
pipelines listed below that cross their land and grazmg areas as well as the Monitor. Valley,
Ralston, and McKinney allotments. _

1. Nevada Law Controls where it is not Superceded by Federal Law.

It has long been a principle of water law that state law controls where it is not directly
superceded by federal law. Indeed, it “is settled that the states may prescribe police regulations
applicable to public land areas, so long as the regulations are not arbitrary or inconsistent with
applicable congressional enactments.” McKelvey v. United States, 260 U.S. 353, 359 (1922); see
e.g. ltcaina v. Marble, 55 P.2d 625, 630 (Nev. 1936). In addition, in the 1866 Ditch Rights-of-
Way Act, 43 US.C.A. § 661 (1999), the Reclamation Act of 1902, 43 U.S.C. § 371-390g-8 .



(2001),° and the Taylor Grazing Act of 1934, 43 U.S.C.A. § 315 (1998),” Congress carefully
respected the rights that state law recognized prior to passage of the federal laws.

For example, the Supreme Court recognized that the Reclamation Act “leaves it to the
State to say what rights of an appropriator or riparian owner may subsist along with any fedefral
right.” United States v. Gerlach Live Stock Co., 339 U.S. 725, 736 n. 7 (1950).* The Court
concluded that Congress “elected to recognize any state-created rights and to take them under}ts
power of eminent domain” with the Reclamation Act. /d at 739. The Nevada Supreme Court,
when examining the intersection of Nevada water law and the Taylor Grazing Act, reiterated that
where the federal government has not acted, the state may act. Ansolabehere v. Laborde, 310
P.2d 842, 845 (Nev. 1957) (Nevada Stockwatering Act of 1925 superceded where it overlaps
with the Taylor Grazing Act). Therefore, federal law d:rects this court to state law to determme
whether or not a water right exists. |

2. Vested Water Rights Under Nevada Law

Under Nevada law to have a vested water right, the plaintiffs must have the rightito
“divert water by artificial means for beneficial use from a natural spring or stream.” In re Waters
of Duff Creek, 202 P.2d 535, 537 (Nev. 1949). A vested water right becomes “fixed and
established . . . either by actual diversion and application to beneficial use or by appropriation .. .
and is a right which is regarded and protected as property.” Jd Appropriation of the water
occurs when actual “acquisition from the government by diversion and use” is made by a party
Id at 538; see also Walsh v. Wallace, 67 P. 914, 917 (Nev. 1901) (“To constitute a valid
appropriation of water .. . . there must be an actual diversion of it, with intent to apply it to a
beneficial use, followed by an application to such use in a reasonable time.”); Reno Smelting
Works: v. Stevenson, 21 P. 317 (Nev. 1889). Therefore, for an appropriation to occur, “there must
co-exist ‘the intent to take, accompanied by some open, physical demonstration of the intent, and
for some valuabie use’. . . The outward manifestation is most often evidenced by a diversion of
the water from its natural source prior to the use; . . . but it also can be evidenced in other ways,

%“Nothing in this act shall be construed as affecting or intended to affect or to in any way interfere with the
taws of any State or Territory refating to the control, appropriation, use, or distribution of water used; in
irrigation, or any vested right acquired thereunder, and the Secretary of the Interior . . . shall proceed in
‘conformity with such laws'. . .” 43 U.S.C. § 383.
7“Nothing in this subchapter shall be construed in any way to diminish, restnct or impair any right whlch
has been heretofore or may be hereafter initiated under existing iaw validly affecting the public lands .
43 US.C.A. § 315(1998). The Taylor Grazing Act had two purposes: 1) to provide for the best use of the
public range and 2) to define the rights of stock grazers and protect them from interference. See Red Canyon
Sheep Co. v. Ickes, 98 F.2d 308, 314 (D.C. Ct. App. 1938). '
¥ It is important to note that Nevada uses a system of appropriation rather than riparian water use as do most
Western states. In Bergman v. Kearney, 241 F. 884 (D. Nev. 1917), the district court stated clearly that -
rlparlan rights had “no place in the law of Nevada.” /d. at 893. In addition, the court recognized that,
“[w]ater is not capable of permanent private ownership; it is the use of water which the state permits the
individual to appropriate.” Id.




for example . . . by watering livestock directly from the source.” Hunter v. United Stares 388
F.2d 148, 153 (S D. Cal. 1967) (Citations omjtted)

The Nevada Supreme Court has recognized that though the manner of acquiring the water
from the government may change as the law changes, “the character of” appropriation “remains,
as ever, an acquisition of a right to use water from the government.” In re Waters of Duff Creek,
202 P.2d at 537.  Nevertheless, the use of the water cannot include any waste 0!r be
unreasonable, United States v. Alpine Land & Reservoir Co., 697 F.2d 851, 854 (Sth Cir. 1983)
and one who appropriated a right to use the water can lose that right by voluntarily abandoning it.

See In re Manse Sprmg, 108 P 2d 311, 315 (Nev. 1940). |
3. The Hages’ Water Rights I :
|

| The court now turns its attention to whether plaintiffs have proven they acquired vested
water rights in any of the claimed water sources. In reaching the following determinatio , the
court has relied heavily on the evidence presented at trial through expert testimony and exhibits.
The parties are to be commended for the quality of the ewdence they presented at trial. I

a. Monitor Valley Water Rights

As this court noted in its Preliminary Opinion, the court finds the Order of Determination
of the Nevada State Engineer’ compelling and “incorporates by reference the findings of

’In Nevada, the state engineer has been tasked with determining who owns rights to the water within the
state. In Bergman v. Kearney, 241 F. 884 (D. Nev. 1917), the district court outlined the multiple steps that
the state engineer must take to make a determination. The engineer

must investigate the flow of the stream, the diverting ditches, the lands irrigated, make
surveys and prepare maps showing the course of the stream, the location of each ditch or-
canal, the area, outline and character of culture of each parcel of land upon which the water .
of the stream has been used, and gather such other data and information as may beessential |
to a proper determination of water rights in the stream. !
Bergman, 241 F. at 884 referencing §§ 20-21 of the Nevada Water Law of 1913 (currently NEV.
REV. STAT, 533.100 & 533.105 (2001)). All interested parties are then given an opportunity to file
proofs of their ownership of the water. The State Engineer collects, prints, and distributes the proofs
“to all interested parties. Those parties may contest the proof in writing before the State Enginéer
issues his Order of Determination. The Order of Determination when filed becomes. the equivalent
of a complaint in the Nevada district court where the water is located. .
The court recognizes there is an on-going state adjudication where both pames had an opportunity
to present evidence about who owns the water in question. On October 15, 1981, the Hages filed a petition.
with the State Engineer requesting a determination of ownership rights of various bodies of waters within
the Monitor Valley. B Southern Portion. R. Michael Tumipseed, State of Nevada, Office of the State

Engineer, Order of Determination in the matter of the determination of the relative rights in and to the waters -
of Monitor Valley B Southern Part (140-B), Nye County, Nevada at 1 (Sept. 15, 1998). The State Engineer
accepted the petition on June 15, 1982, and began taking proofs of ownership that fall. Jd. at 2. The filing

{Continued.. . .)




ownership contained at pages 130-172 of the State Engineer’s report on the Southern Monitor
Valley.” Hage {lf at 250. This court’s conclusions regarding the Southem Monitor Valley,
however, are based upon the strength of the Engineer’s testimony and report, not on legal
deference, since this factual issue is considered de novo. It is also based on this court’s own
review of the evidence and testimony presented at trial. Plaintiffs introduced the State
Engineer’s Order of Determination, and then the State Engineer, Mr. R. Michael Tum1pseed
testified about the examinations his office made of the sites in question prior to issuing ithe
determination. In addition, the court made a site visit to many of the locations of the streams and
ditches in question, :

As in every trial, the court must determine what the facts are, often adopting the evidence
of one party or the opinion of one expert witness. Due to the specific nature of the property
rights at stake, the type of measurements involved in accurately describing water rights, and ithe
court’s acknowledgment of the Nevada State Engineer’s expertise in mapping such rights, the
court incorporates the State Engineer’s descriptions of the property for accuracy and clarity." 5

This court finds that plamtlffs showed by a preponderance of the evidence that the
plaintiffs and their predecessors appropriated and maintained a vested water right in the
following bodies of water in the Southern Monitor. Valley. In addition to certificates: of
appropriation that were entered into evidence, the plaintiffs also submitted an exhaustive chain of
title which showed that the plaintiffs and their predecessors-in-interest had title to the fee lands
where the following springs and creeks are located:""

. Andrews Creek, which was appropriated with a priority date of 1874,

. Barley Creek, which was appropriated w1th priority dates of 1874 and
1915, ,

(...Cont. 9) : '
deadline for the proofs was extended repeatedly to February 28, 1994. /d at4. Field investigations were
conducted the summers of 1994 and 1995 with a preliminary order of determination being issued on
February 15, 1996. During the field i lnvestlgatlons, the State Engineer and his staff measured the streams.
and their basins and the water flow rate in cubic feet per second: See id, at 7-12. They also analyzed |
whether the streams would meet the crop water needs during the summer and when the streams would | '
dry up. See id.- After receiving objections to the preliminary order, the final order was issued on
September 15, 1998, immediately prior to the original trial in this case. A bench trial was held before ihe
Nye County District Court on November 1, 2001. -

* The pages of the report referred to here (pages 130-172) are appended to this FINAL OPINION ;
%“ Explicit boundaries and dimensions of the plaintiffs’ Monitor Valley property interests are detalled in
Appendix A.

' The plaintiffs proved that some of these bodies of water are also 1866 ditches. To find that an 1866 Ditch
exists, the plaintiff had to prove at trial that the ditch was in place prior to 1907 when the Toiyabe National
Forest.was created by President Theodore Roosevelt. See Hage / at 161; see also Proclamation dated April
15, 1907. The priority appropriation dates establish how far back in time the State Engineer was: able to
trace the water’s ownership rights through the plaintiffs’ predecessors in interest. |
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. Combination Springs, which was appropriated with a priority date of;' 1866,

. Meadow Canyon Creek, which was appropriated with priority détes of
1874 and 1911, . |

+ Mosquiro Creek, which was appropriated with priority dates of 1874 and
1917, :

. Pasco Creek, which was appropriated with priority dates of 186;9 and

1911,
" Pine Creek, which was appropriated with priority dates of 1874 and 1972,
. Smith Creek, which was appropriated with a priority date of 1874, and

. White Sage Ditch, which was appropriated with a priority date of 1873.

b. Ralston and McKinney Allotments

This court finds that plaintiffs presented evidence at trial that showed by the
preponderance of evidence that the plaintiffs and their predecessors appropriated and maintained
a vested water right in the following bodies of water on the Ralston and McKinney allotments.
In addition to certificates of appropriation that were entered into evidence, the plaintiffs ialso
submitted an exhaustive chain of title' which showed that the plaintiffs and their predecessors-in-
interest had title to the fee lands where the following springs and creeks are located.

1. Ralston Allotments

The plaintiffs have a vested water right to the following bodies of water in the Ralston
allotment based either on the date of appropriation or prior beneficial use of their predecessors-
/in-interest: ‘ _ _ |
. AEC Well: The stéte? engineer issued a certiﬁc.éte of 'appropriation' to

plaintiffs with a priority date of December 26, 1980.

. Airport Well: The state engineer issued a certificate of appropriation to
plaintiffs with a priority date of March 19, 1981. :

. Baxter Spring: The state engineer issued a certificate of appropriatiorj to

United Cattle and Packing Company, a predecessor in interest of ;the
plaintiffs, with a priority date of October 3, 1917. :
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~Black Rock Well: The state engineer issued a certificate of appropnat:on to
plaintiffs w1th a priority date of July 23, 1982.

|
Cornell Well: The state engineer issued a certificate of appropnauon to
plaintiffs with a priority date of December 26, 1980, :

Frazier Spring: The state engineer issued a certificate of appropnatlori to
United Cattle and Packmg Company with a priority date of February 17,
1927.

Henry's Well: The state engineer issued a certificate of appropnation to
plaintiffs with a priority date of April 27, 1981. :

Humphrey Spring: The state engineer issued a certificate of appropriation
to United Cattle and Packing Company with a priority date of Decernber
17, 1917.

Pine Creek Well: The state engineer issued a certificate of appropnanon to
Frank Arcularius with a priority date of January 11, 1950. :

Ray’s Well: The state engineer issued a certificate of appropriation: to
United Cattle and Packing Company with a priority date of February {7,
1927. .

" Rye Patch Channel: The state engineer issued a certificate of appropriatibn
to Frank Arcularius, a -predecessor in interest of the plaintiffs, with a
priority date of November 12, 1926.

Saulsbury Well: The state engineer issued a certificate of appropriation; to
piaintiffs with a priority- date of April 27, 1981.

Silver Creek Well The state engineer issued a cemﬁcate of approprlauon
to Frank Arcularius with a pnonty date of February 10, 1950. :

Snow Bird Spring: The state engineer issued a certificate of appropriation
to United Cattle and Packing Company with a priority date of June 7,
1918. _

Spanish Spring: The state engineer issued a certificate of appropriation:to

United Cattle and Packmg Company with a priority date of December 17,
1917. ' :
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. Stewart Spring: The state engineer issued a certificate of appropﬁatfon to
Mrs. O. C. Stewart, a predecessor in interest of the plaintiffs, wuh a
priority date of November 25, 1931. ;

. Well No.. 2: The state engineer issued a certificate of appropnatlon to
- plaintiffs with a priority date of December 26, 1980. -

. Well No. 3: The state engineer issued a certificate of appropnanon to
plaintiffs with a priority date of December 26, 1980.

‘2. McKinney Aliotment

The plaintiffs have a vested water right to the following bodies of water in the McKlnney
allotment based either on the date of appropriation or prior beneficial use of their predecessors-
in-interest:

« - Caine Springs: The state engineer issued a certificate of appropriation to
Mrs. Milo A. Caine, a predecessor in interest of the plaintiffs, with a.
pnonty date of October 8§, 1919.

. Cedar Corral Springs: The state engineer issued a certificate of
appropriation to Milo A. Caine with a priority date of February 10, 1920.

: Mud Springs: The state engineer issued a certificate of appropriatiém to
Milo A. Caine, a predecessor in interest of the plamtaffs, with a pnonty
.- date of October 8, 1919. |

. Perotte Springs: The state engineer issued a certificate of appmpriatiion to
Milo A. Caine with-a priority date of February 10, 1920. :

B. Ditch nghts-uf-Way and Forage Rights

Next, the court tums its attention to whether those water rights have

accompanying ditch rights-of-way and forage rights. The plaintiffs claim that the
government took their property when it prevented them access to their 1866 Act ditc!:es.”

' This is a physical takings claim because plaintiffs argue the government has physically barred them from
the land, with threat of prosecution for trespassing if they enter federal lands to maintain their ditches.: This
is not an idle threat, because the government unsuccessfully prosecuted Mr. Hage for maintaining the White
Sage Ditch. The government obtained a criminal conviction against Mr. Hage that was overturned by the
Ninth Circuit Court of Appeals. See United States v. Seaman, 18 F.3d 649 (1994).
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1. Determining whether a Ditch Right-of-Way existed.

The court has developed a three-step analysns to determine whether plaintiffs have a dltch
right of way. First, the court must determine whether plaintiffs own 1866 Act Ditches. Second
the court must examine the proof submitted for each ditch to determine whether the ditch was
established prior to 1907, when the land the ditches are on became part of the Toiyabe Natmnal
Forest Reserve. Finally, the court must determine the extent of the right of way. |

In its Preliminary Opinion, the court found that the Hages were entitled to ditch rightsiof-
way equal to 50 feet on each side of the ditches or.canals they own under Section 9 of the Act of
July 26, 1866, 43 U.S.C. § 661. See Hage III at 250-51. Under a common sense analy51s,|thc
court also found “that implicit in a vested water right based on putting water to beneficial use| for
livestock purposes was the appurtenant right for those livestock to graze alongside the water
Hage IIT at 251. .

At trial and in post-trial briefing, the government has opposed the plaintiffs’ ownership
claims under the Act of 1866 as unripe because plaintiffs failed to seek a regulatory
determination that the ditches were subject to the Act and never sought a USFS special
maintenance permit when engaged in clearing and cleaning work close to the outer limits of the
claimed right-of-way. Alternatively, defendant contended that the right-of-way is much more
limited than the scope recognized by the court. Defendant and -amici challenged plaintiffs’
entitlement to forage rights surrounding the 1866 ditches, arguing that Nevada law does inot
recognize forage nghts as a component of water nghts ' -

Many statutes with similar purposes to the 1866 Act incorporate a consistent 50 foot
right-of-way for ditches. See Act of 1891, 43 U.S.C. § 946; Act of 1895, 43 U.S.C. § 956; and
Act of 1901, 43 U.S.C. § 959. In addition, there was undisputed testimony at trial about the
historic use of these ditches for livestock watering and irrigation. There was also persuasive
testimony about the intent of Congress when it passed these acts. Specifically, the United States
intended to “respect and protect the historic and customary usage of the range.” See Hage III at
251. Upon careful consideration of the trial evidence and evaluation of applicable law, the court
reaffirms its findings regarding ditch rights-of-way and the forage nghts

2 ’ﬂze I 866 Ditch Rights-of-Way Act

In the Ditch nghts-of-Way Act, Congress chose not to enact detailed dimensions of ditch
rights-of-way. Instead, Congress expressly deferred to state and local custom and usage: :

Whenever, by priority of possession, rights to the use of water foi*-mining, agricultural,

- manufacturing, or other purposes, have vested and accrued, and the same are recognized
and acknowledged by the local customs, laws, and the decisions of courts, the possessors
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|
and owners of such vested rights shall be maintained and protected in the same; and the
right of way for the construction of ditches and canals for the purposes herein speCIﬁed is
acknowledged and confirmed . -

43 U.S.C. § 661 ( 1866) (emphasis added). Under the 1866 Act, Congress explicitly draﬁed the
statute to leave local definitions of water and ditch rights in place. - The Act’s legislative h:story
shows that Congress believed that Western water and easements law generally allowed a Tght -of
way for 50 feet on both sides of a ditch."

The Act of 1866 was introduced in the Thirty-Ninth Congress on March 8, 1866
act granting the right of way to ditch and canal owners in the State of California over | ubhc
lands.” 1866 Cong. Globe 1259. The floor debates in the House and Senate contain a detailed
discussion of the 50 foot-long rights of way. The version reported out of the Comrmttec on
Mines and Mining by the Chairman and original sponsor, Representative William ngby of
California, provided that under the first section: ~ :

the owners of ditches, flumes, canals, or aqueducts for mining, mechanical, or agricuitural
purposes, shall have the right of way over the public lands . . . so long as those works are
to be used for said purpose. The second section prov:de[d] that in order to give free
access to such canals, flumes, and ditches, for the purpose of repairs and construction, the
owners of the same are granted the use and occupation of a strip of land on each snde of -
their respective works three rods' in width. i

1866 Cong. Globe 3141 (June 13).

The House Committee recomrmended several amendments to the original language, one
of which read: “Amend the second section by striking out the words ‘canals, flumes, and ditches’
and inserting in lieu thereof the words ‘ditch, flume, canal, or aqueduct,” also by striking out the
words ‘three rods in width’ and inserting ‘fifty feet in width.”” 1866 Cong. Giobe 3141 (Junb 13).
The House agreed to the amendment, and on Representative Higby’s motion the bill was
extended to include Nevada and Oregon in addition to California. In his floor remarks,
Congressman Higby explained that the 50-foot ditch right-of-way was simply a codification of
pertinent state and local law in the Pacific States: “We propose, in the bill as amended, that they
shall have the right of way as they now have, respecting at the same time the rights of possession’
as established by the laws of the State.” 1866 Cong. Globe 3141 (June 13).'* The dimensions

'* Indeed, when asked at trial why he allowed Mr. Seamun to clear trees from 50 feet on each side of the
White Sage Ditch, Mr. Hage stated it was because the 1866 Act did not clearly delineate the distance but all
other laws from that time allowed a fifty foot area on each side of a ditch.

'* Three rods is the equivalent of 49.5 feet. See WEBSTER'S NINTH NEW COLLEG]ATE DICTIONARY l020
1338 (1984).

' The Act of 1866 was not the only law to recognize 50 feet rights of way for the purposes of mamtammg
and operating irrigation ditches and canals. See Act of March 3, 1891, 26 Stat. 1095 § 18. The Livestock
Reservoir Siting Act of 1891 recognized rights-of-way for up to 160 acres. See discussion infra.
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used in the House's version of the bill demonstrate Congress understood and accepted the local
law and custom when it drafted, debated, and passed the 1866 Act. : ' |

At the same time, the amended House version also conditioned the duration of the estate
in water and ditch rights on the use of the rights for mining, agricultural, and other purposes
specified in the legislation."” See 1866 Cong. Globe 3141 (June 13). Representative Higby
likewisé confirmed this limitation on the House floor “that the right of way shall be guarantéed
by the General Government so long as these ditches, [etc.], shall be used for the purposes narﬂed

in the bill.” Id.

‘In the Senaté, Senator William Mormis Stewart of Nevada introduced a substitute
amendment that removed limitations on titles to mining, water, and ditch rights. See 1866 Cong.
Globe 3228 (June 18). Unlike its House counterpart, the Senate bill contained no dimensions for
the right of ways; it was ultimately enacted into law. The Senate’s Amendment acknowledged
the rights recognized under state and local law like the amended House bill. See, e.g, 1866
Cong. Globe 3227 (June 18)." Because the legislative intent behind the rights-of-way
provisions was to honor the scope of property rights as defined by their independent sources,
Congress’ failure to incorporate theé 50-foot limitation did not alter the fifty foot scope.”’
Defining ditch rights-of-way in a federal statute would be redundant where the statute
incorporates the ‘definition of these rights under non-federal law. The legislative intent; of
incorporation is clear, and therefore, the Act of 1866 must be interpreted to allow for ditch rights-
of-way of 50 feet on each side of a ditch. : : B

As the Supreme Court recognized in Jennison v. Kirk, 98 U.8. 453 (1 878), the purpose of
the 1866 Act was to “give the sanction of the United States, the proprietor of the lands, to
possessory rights, which had previously rested solely upon the local customs, laws, and decisions
of the courts, and to prevent such rights from being lost on a sale of the lands.” Jennison, 98 U.S.
at 457. See also Hunter v. United States, 388 F.2d 148, 151 and n. 6 (1967). The Supreme

17 *Provided, That the possessory rights of others to public lands adjoining such ditch, flume, canal, or
aqueduct, previously acquired under the law of the State or of the United States shail not be disturbed by the
passage of this act: And provided further, that the use and occupation hereby granted shall be for the purpose
named and no other.” 1866 Cong. Giobe 3141 (June 13).

18 «[t furnishes the means to actual settlers of acquiring title to their homesteads by segregating :the
agricultural from the mineral lands, and confirms the rights to the use of water and the right of way. for
ditches as established by local law and decisions of the court. In short, it proposes no new system,, but
sanctions, regulates, and confirms a system to which the people are devoutly attached, and removes a cloud
of doubt and uncertainty .. .” 1866 Cong. Globe 3227 (June 18). ' :
19°This falls within a well-recognized exception to the rejection of amendments, namely, that amendments
may be rejected because the bill already includes those provisions.” See SUTHERLAND STAT.CONST. § 48:18.
As a matter of property rights law, this conclusion should not be surprising in light of the Supreme Court’s
long-standing recognition that these rights are usuaily defined by state law and other sources independent
of federal protections for private property. See, e.g.. Bd of Regents v. Roth, 408 US. 564 {1972) (due
process protection). . :
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Court interpreted the Act to say that:

whenever rights to the use of water by priority of possession had become vested,
and were recognized by the local customs, laws, and decisions of the courts, the
owners and possessors should be protected in them; and that the right of why for
- ditches and canals incident to such water-rights, being recogmzed in the|same
manner, should be ‘acknowledged and confirmed.’ |
|
Jennison, 98 U.S. at 460. The Supreme Court also held that the 1866 Act was a “voluntary
recognition of a pre-existing right of possession, constituting a valid claim to its continued use,
[rather] than the establishment of a new one.” Broder v. Natoma Water & Mining Co., 101 U S,
274, 276 (1879) (emphasis in original). The Court has also established the principle that states
may determine the rights of an appropriator of water and how that right interacts with federal

_rights to water. Uhnited States v. Gerlach Live Stock Co., 339 U.S. 725, 734 (1950).
3. Establishing a 1866 Act Ditch and Right-of-way.

“Plaintiffs must demonstrate that their predecessors-in-interest of the various parcels of
land that constitute Pine Creek Ranch (at the time of the alleged taking) established and used the
1866 Act ditches prior to 1907 when the land was removed from the public domain and became
part of the Toiyabe National Forest Reserve. See Hage [ at 161. They must also show that the
nights-of-way have been maintained and the ditches have been used since 1907. '

Plaintiffs proved that only a subset of their vested water rights actually constitute :1866
Act Ditches. At trial plaintiff presented evidence the court found persuasive that the followmg
ditches are 1866 Act Ditches: -

. Andrew’s Creek Ditch was built in May 1876 and entered into the survey booiks of
Nye County on June 30, 1876. The defendant admits that the Andrews Creek
Ditch is an 1866 Ditch. .

. Barley Creek Ditch was appropriated to a Hage predecessor in interest by the
Nevada State Engineer in 1915 and evidence was presented that the ditch and
extension dltch existed prior to 1877.

. Borrego Disches: The easement to this ditch dates to 1866. |

. Combination Pipeline was built by the BLM in 1965 on an easement from Frank
Arcularius. The title records show that the land Mr. Arcularius owned had the
vested water rights to all water on the land since 1870, and plaintiffs proved the
easement dates back to 1866.

. Corcoran Ditch was constructed between 1880 and 1889, with the proof of
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appropriation filed on September 28, 1912,

Meadow Creek Ditch: The Meadow Canyon Creek and its tributaries have been in
the possession of the Hages and their predecessors in interest since at least 1902,
and probably 1868. The Ditch was constructed between 1902 and 1912. While
the State Engineer’s office recommended that the ditch be considered abandoried
on March 8, 1996, the court.saw evidence of the ditch during its site visit in 1998

Pasco or Tucker Ditch was built in 1869 and expanded in 1878.

Pine Creek Irrigating Ditch was built and registered by Mr. E.H. Kincaid; a
predecessor-in-interest of the plaintiffs, on April 29, 1876.

The Spanish Spring Pipeline was built in 1959 but plaintiffs’ predecessors-in-
interest acquired a vested interest to the water in 1870. -

White Sage Irrigation Ditch was recorded by the Nye County Clerk at the request
of E.H. Kincaid on April 29, 1878, and built that summer. The White Sage

 Irrigation Ditch was part of the Certificate of Appropriation granted to the Nye

County Land & Livestock Company by the Nevada State Engineer’s Office ion
April 20, 1914.

The defendant argues that only Andrew’s Ditch is an 1866 Act Ditch, because none of the
others can be definitively proved to be in their original ditch beds. The court examined many; of
these ditches during a site visit. The site visits made it clear that the dltches ~ while maintained
by the owners — are subject to floods, wash outs and other forces of nature.”” Therefore, it would
be an unreasonable burden to require the plaintiffs to prove that all the ditches were in their exact
points of departures and beds as they were when built in the late 1800s.

The court finds, however, that plaintiffs failed to meet their burden of proof that the
following were actually 1866 Act Ditches.

Baxter Sprmg Pipeline: Plaintiffs claim the pipeline easement dates back to 1870
Nevada State Engincer issued a Certificate of Appropriation to the Hages’
predecessor in interest with a date of priority of October 5, 1917. The Pxpelme
was built in 1956 and extended in 1963.

Corcoran Pipeline was completed in 1965 by a Hage predecessor:

Desert Entry Ditch: Plaintiffs rely on two exhibits the Defendant submitted at
trial. Both are applications for Special Use permits: one states that a ditch exlsted

® Including an ill-fated insertion of beavers by the Forest Service in the late 1940's through the early 1930s.
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in 1973 and the other states the Hages’ intent to maintain it. There is no evidence
of when the ditch was created, but plaintiffs claim the easement was created in
1973,

. Hot Well Ditch: The easement to this ditch dates to 1968, 61 years aftcr the
Toiyabe Forest was reserved from the public domain. :

. The Mount Jefferson Spring and Pipeline were installed in 1973 by the BLM

. The Salisbury Well Pipeline was created in 1966 at the request of Frank
Arculanus .

Thus, the court finds that it must uphold in part and reject in part the plaintiffs’ clalrns to
1866 Act Ditch rights-of-way.

C. Vested Rights-of-Way may be subject to Reasonable Regulation where they run

across Federal Land.

Because the Hages’ have vested rights of way under the 1866 Act, this court must then
address their contention that they are not subject to Forest Service regulations. As the District
Court in Nevada recognized, “a vested right-of-way which runs across Forest Service lands is
nevertheless subject to reasonable Forest Service regulation, where ‘reasonable’ regulatlbn is
defined as regulation which neither prohibits the ranchers from exercising their vested rights nor
limits their exercises of those rights so severely as to amount to a prohibition.” Elko County Bd.
of Supervisors v. Glickman, 909 F. Supp. 759, 764 (D. Nev. 1995). Under the 1866 Act, vested
ditch rights-of-way are subject to Forest Service regulations, including the need to obtain special
use permits when necessary. See 43 U.S.C. § 1761(b)(3) and Part 2800. According to the
defendants, normal maintenance includes minor trimming and clearing of vegetation around the
ditches. The defendants argue that any other maintenance can only be done after a specxal use
permit is obtained from the Forest Service. See 43 C.F.R. § 2801.1-1.

The government _cannot deny plaintiffs access to their vested water rights without
providing a way for them to divert that water to another beneficial purpose if one exists.’ The
government cannot cance] a grazing permit and then prohibit the plaintiffs from accessing the
water to redirect it to another place of valid beneficial use. The plaintiffs have a right to go onto
the land and divert the water.?' -

' Yet Mr. Hage was found guilty by the U.S. District Court for Nevada for doing just that: aliowing an
employee to cut trees from 2 50 foot section alongside each side of an 1866 Ditch as he maintained it. As
Mr. Hage testified at trial, he reached the 50 foot number by a common sense analysis of the laws that he was
told would apply to the ditches. His conviction was overturned by the Ninth Circuit Court of Appeals See
United States v. Seaman, 18 F.3d 649 (1994) At trial the govemment did not dispute that the plmons and
junipers cut were trash trees.
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Whether the requirement of a special use permit to maintain a ditch right-of-way is a
taking is a question this court.can most appropriately answer in the takings phase of this case,
which the court addresses in the Next Steps section of this FINAL OPINION: Findings of Fact

D. The Forest Service Manual does not have the Force of Law E

i
The government’s federal law argumcnt does not squarely resolve the mterpretive
problems with the statute at issue. Instead, the government directs the court to look at the USFS
Manual as an authoritative pronouncement on the scope of the right-of-way easement rather than
at the 1866 Act. The government contends th_at plaintiffs should be denied the 50-foot nights-of-
way because Mr. Hage exceeded the dimensions appropriate for normal, reasonable maintenarice
as defined under the Manual and the Forest Service practice. This contention must be rejected
for the simple reason that the Forest Service Manual does not have the force of law. It can not
alter a statutory right. '
Indeed, the Supreme Court stated this principle quite clearly a year ago in Chrt.s‘tensen v,
Harris County, 529 U.S. 576 (2000), where the Court stated that “[i]nterpretations such as those
in opinion letters — like interpretations contained in policy statements, agency manuals, and
enforcement guidelines, all of which lack the force of law — do not warrant Chevron-style
deference.” Christensen, 529 U.S. at 587 (emphasis added). The Manual was created to guide
Forest Service personnel, not to govern private citizens in the exercise of their nghts See W.
Radio Serv. Co. v. Espy, 79 F.3d 896, 901 (9" Cir. 1996) (“Manual and Handbook do not have

the independent force and effect of law.”) # Such agency pronouncements on the statutes are

2 The Ninth Circuit’s manifold reasons in Western Radio Services Company — which includes referenc;es
to binding Federal Circuit precedent - refute the government’s theory and are worth quoting here:

First, the Manual and Handbook are not substantive in nature. In United States v.
Doremus, 888 F.2d 630, 633 n. 3 (9th Cir.: 1989), cert. denied, 498 U.S. 1046 (1991), we
explained in dictum that “the Forest Service Manual merely establishes guidelines for the
exercise of the Service's prosecutorial discretion; it does not act as a binding limitation on the
Service’s authority.” See also Stone Forest Indus. v. United States, 973 F.2d 1548, 1551 (Fed. |

~ Cir. 1992) (Manual does not have force and effect of law); Lumber, Prod. and Indus. Workers|
Log Scalers Local 2058 v. United States, 580 F. Supp. 279, 283 (D. Or. 1984) (Manual is '
“basically a large compilation of guidelines . . . [and] not a ‘substantive’ rule” (internal )
quotations and citations omitted)). The Manual and Handbook are a series of “[p]rocedures for
the conduct of Forest Service activities.” 36 C.F.R. § 200.4(b}, (cX1) (1993).

The Manual and Handbook are not promulgated in accordance with the procedural
requirements of the Administrative Procedure Act. Neither is published in the Federal Register
or the Code of Federal Regulations. See Parker v. United States, 448 F.2d 793, 797 (10th Cir. :
1971), cert. denied, 405 U.S. 989 (1972). They are not subjected to notice and comment :
rulemaking; they are not regulations. HiRidge Lumber Co. v. United States, 443 F.2d 452, 455
(9th Cir. 1971) (Manual “does not rise to the status of a regulation™).

Nor are the Manual and Handbook promulgated pursvant to an independent
congressional authority. The National Forest Management Act authorizes the Secretary to
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merely “‘entitled to respect’ under [the Supreme Court’s) decision in Skidmore v. Swift & Co.,
but only to the extent that those interpretations have the ‘power to persuade.”” Christensen, 529
U.S. at 587 (citation omitted).

Although the Preliminary  Opinion found persuasive the Manual’s position| that
determining the scope of rights-of-way requires a factual inquiry, see Hage /Il the substantive
provisions and Forest Service practices regarding the scope of the rights-of-way work noisuch
persuasive effect. The Forest Service is without authority to adjudicate title to rights-of-way
under the 1866 Act, and maintenance permitting for ditches has no adjudicatory implications for
these rights. Permitting decisions by Forest Service rangers in Nevada do not create some; kind
of ditch common law, as the government implies. The legal questions regarding the scope of the
Act of 1866 rights are the province of the judiciary, not the Forest Service field personnel.

) The Government emphasizes that plaintiffs did not confirm with the Forest Service that
any of the ditches were 1866 Act ditches and did not seek authorization to maintain those
ditches. However, there is no requirement under the law to seek permission to maintain an 1866
Ditch. Instead, that right is expressly reserved in the 1866 Act. 43 U.S.C. § 661. ' The
government also argues that a fifty-foot right-of-way on either side of the ditches is unreasonable
under the local maintenance and construction practices and the needs of the Hages and itheir
predecessors in interest. Further, the government argued that the scope of the rights-of-way is a
matter of federal law. See United States v. Oregon, 295 U.S. 1, 27-28 (1935) and Adains v.
United States, 3 F.3d 1254, 1260 (9th Cir. 1993). The legislative history, as-explored abovc
makes it clear that Congress intended to give those with 1866 Act ditches access to those clxtches
for construction and maintenance. Anything less might make those same ditches worthless

The BLM and Forest Servxce ¢an attempt to place right-of-way restrictions on ranchers,
but it will be next to impossible to enforce those against cattle. Ranchers let cattle drink straight
from streams rather than build diversions for pragmatic, economic reasons: ,

“[T]he owner cannot make cattle drmk; if he built the most expensive pipe conceivable
and the most beautiful trough that human ingenuity and skill could produce, for the ¢attle
to drink out of, there would be no way of compelling the cattle to drink out of the trough,
instead of out of a puddle made by the overflow from the trough. No doubt it was this
.consideration which led the hardy and practical live stock men. of a half a century ago to
adopt the well and widely established custom which the court found to prevail.” =

Cont. 22 !
( p?-omulgate regulations, but the Manual and the Handbook are not regulations from the Secrgtary.
36 C.F.R. § 200.4(d)(1) (1995) (Chief of Forest Service promulgates rules in Manual and |
Handbook). The Manual and Handbook provisions are contemplated in a Service regulatlon' not
in a congressional statute. W. Radio Serv. Co., 79 F.3d at 901.
2 See CURTIS H. LINDLEY, A TREATISE ON THE AMERICAN LAW RELATING TO MINES AND MINERAL LANDS

§ 530 vol. I (3d ed. 1988)..
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Steptoe Livestock Co. v. Gulley, 295 P. 772, 776 (Nev. 1931).  While the BLM might
commission a genetically engineered cow that will drink only where preprogrammed, until then it
is highly unlikely that you will be able to make a cow differentiate between water they can dnnk
because it is on base property and water that it is attached to public land. For centuries, noone
has been able to lead the cow without it drinking at will. In a sense, the point of use for| the
water is the cow’s head, which is an extension of the base ranch. - !

Therefore, for the reasons stated the court upholds in part and denies in part the plaintiiffs’
claims to three kinds of property: 1) vested water rights in the Southerm Monitor Valley; 2)
vested water rights in the Raiston and McKinney allotments; and 3) 1866 Act Ditch rights-of-
way. ' o . :

IIl. GRAZING PERMITS

- The plaintiffs argue that the government took their property when it revoked their grazing
permuts. This disregards, however, a long line of :cases and the Taylor Grazing Act itself, 43
U.S.C. § 315 et seq. (1934), which establish the principle that grazing permits are merely a
license to use the land rather than an xrrevocable r:ght of the permit-holder.

Histoncally, the public lands of the United States were “free to the peopie ‘who scek to
use them, where they are left open and uninclosed [stet], and no act of government forbids this
use.” Buford v. Houtz, 133 U.S. 320, 326 (1890). But see Leo Sheep Co. v. United States, 440
U.S. 668, 686 n. 24. It was, however, also clear that the government’s “failure to object . . . did
not confer any vested right on the {users], nor did it deprive the United States of the power of
recalling any implied license under which the land had been used for pnvate purposes.” Ltghr V.
United States, 220U.S. 523, 535 (191 1.2 -

In United States v. Fuller, the Supreme Court held that the Fifth Amendment did not
require the government to pay respondent, a large cow-calf rancher, “for that element of value [in
his land] based on the use of respondent’s fee lands in combination with the Government’s
permit lands.” United States v. Fuller, 409 U.S. 488, 493 (1973). While Fuller is most
applicable to the takings phase of this case because it directly addresses whether the government
has a duty. to reimburse grazing permit holders, it establishes that grazing permits are licenses
rather than rights. The Federal Circuit extended Fuller in Alves v. United States, 133 F.3d 1454
(Fed. Cir. 1998). In Alves the court held that there is no difference between grazing permits and
grazing preferences because neither is a compensable property interest under the Fifth
Amendment. Alves, 133 F.3d at 1457. :

More recently, in Public Lands Council v. Babbitt, 529 U.S. 728 (2000), the Supreme
Court reaffirmed that the Secretary of the Interior has “consistently reserved the authority; to

* The Court went on to say “the United States can prohibit absolutely or fix the terms on which its property
may be used. As it can withhold or reserve the land, it can do so indefinitely.” Light, 220 U.S. at 536.
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cancel or modify grazing permits.” Public Lands Council, 529 U.S. at 743. The Court explored

the history and purpose of the Taylor Grazing Act.* At no time have the grazing permits been

recognized as a right but rather a privilege — an opportunity to rent the public range from the

government. The Secretary always retained the right to decrease the number of “animal unit

months” (AUMs) allocated to each permit — in reality decreasing and increasing the number of
stock allowed to range the public land as its condition changed.? The rancher plaintiffs in Public
Lands Council argued that they were harmed by the Secretary’s ability to change their permits

after they were issued because it would affect their ability to get mortgages and loans. However,

the Court said the language of the Act makes it “clear that the ranchers’ interest in permit

stability cannot be absolute.” Id. at 741.7 If hardshlp is produced, as well it may be, it is for the

Congress, and not the Court, to amend the law. |

As this trilogy of cases makes clear, the plaintiffs could not hold a valid property interest
in the grazing permits.® Thus, their fee lands and water rights must be valued independently of
any value added by any appurtenant grazing permits or grazing preferences. - As this, court;stated
in Hage I, “[a]lthough the permit may have value to plaintiffs . . . value itseif does not cTeate a
compensable property right, no matter how seemingly unjust the consequences to the plaintiffs,
See e.g., United States v. Cox, 190 F.2d 293, 295 (10th Cir. 1951), cert. denied 342 U.S. 867
(1951).” Hage I at 169. Indeed, this court recognized in White Sands Ranchers of New Mexico
v. United States, 14 Cl. Ct. 559 (1988), that plaintiffs had no compensable right to the value that
the permit lands contributed to their fee ranches, because the government should not be required
to pay for value that it contributed to the ranches. See White Sands Ranchers, 14 Cl. Ct. at 566-
67.7 S

% The Court noted that the rules the Department of the Interior established for atlocating grazing perxmts had
a three tier ranking preference: 1) first preference went to owners who had base property to support their
herds as well as had historically grazed the public range; 2) then the preference went to those who owned
base property but had not grazed the range before; and 3) finat preference went to those who had no base
property. See Public Lands Council, 529 U.S. at 734-35.

% Indeed Congress gave the Secretary of the Interior discretion to “create grazing districts, to establlsh and
modify the boundaries thereof, and from time to time to reclassify the lands therein for other purposes.” Red
Canyon Sheep Co. v. Ickes, 98 F.2d 308, 313 (D.C. Cir. 1938).

" The court also noted that the regulations establish that if a permit holder did not “make substantial use”
of his permit for two years, the Secretary could revoke the portion ‘of the permit for the unused part. The
Secretary also had to approve such non-use on an annual basis, but could grant it for no more than three
consecutive years. See Public Lands Council, 529 U S. at 747. The defendant asserts that the plaintiffs did
not make full use of the permitted fand which is why the grazing permits were revoked. However, all
arguments about the “taking” of the grazing permits is moot since the plaintiffs could not hold a propeny
interest in them under the Taylor Grazing Act and its implementing regulations.

* However, if by revoking the grazing permits the Forest Service and Bureau of Land Management prevcnted
the plaintiffs from accessing and using their vested water rights, then those agencies may have taken the
plaintiffs’ water rights. Those water rights were a property right and not a license like the grazing perits.
? The United States District Court in Nevada recently reiterated that grazing rights are not appuricaant to
vested water rights. See Gardner v. Stager, 892 F. Supp. 1301, 1303 (1995). The fact that plaintiffs
“predecessors grazed stock on the fand at issue in the 1870's does not mean that the Gardners toda)r have a

23



At closing argument, defendant and amici also raised again a quasi-jurisdictional issue'by
asserting that the holdings of United States v. Fuller, 409 U.S. 488 (1973), and Afves v. Um:ed
States, 133 F.3d 1454 (Fed. Cir. 1998), preclude this court from awarding plaintiffs any damages
for any taking of their alleged water rights. Thus, even if plaintiffs were able to prove ownership
of the water rights they assert were taken, defendant argues Fuller and Aives would prevent this
court from awarding any compensation.  According to defendant, these cases classify the
interests plaintiffs allege were taken as “non-compensable” property interests. Defendant,
however, makes too much of Fuller and Alves for this stage of the proceeding. Defendant s
arguments would be more appropriately raised in the takings stage

While this court believes that plaintiffs present a strong equitable argument with regard to
their grazing permits, the case law on this point is clear. Only Congress can create rights out;of
what now are licensees. Of course, there are rights to procedural due process in any permmmg
decision. See Bischoff v. Glickman, 54 F. Supp. 2d 1226 (D. Wyo. 1999), aff'd, 216 F.3d 1086
(2000). See also Nat'l Wildlife Fed'n v. Cosgriffe, 21 F. Supp. 2d 1211 (D. Or. 1998)
Therefore, the plaintiffs have no compensable right in the land covered by their grazing perm,ns
or in the permits themselves.

IV.  SURFACE ESTATE

Plaintiffs, relying on a string of federal laws dating from the 18th century, claim a
752,000-acre surface estate for grazing; the acreage essentially encompasses the area of their
grazing allotments. Defendant claims there is no such right. While at first glance this claim
strikes the court as an attempt by the plaintiffs to revive their claim to a property interest in the
rangelands that this court disallowed in its summary judgment order, see Hage [ at 170, it is
somewhat different and requires analysis by the court. Therefore, this court will address each
law in its chronologlcal order

A. Ordinance of May 20,- 1785

The first statute on which plaintiffs rely is the Ordinance for Ascertaining the Mode of
Disposing of Lands in the Westem Terntory of May 20, 1785. The Ordinance directed surveys

vested grazing righ't-. .. immune from federal regulations. On the contrary: use of public lands for stock
grazing. . .was and is a privilege with respect to the federal government, revocable at any time.” Gardner,
892 F. Supp. At 1303-04. The Nevada Supreme Court recognized that the United States allows ranchersito
graze on federal lands, but can freely revoke that privilege at any time. - See ftcaina v. Marble, 55 P.2d 625
(Nev. 1935). The Nevada Supreme Court also recognized that portions of Nevada’s water law were
superceded by the Taylor Grazing Act; 43 US.C. § 315 er seq. (1934). See Ansolabehere v. Laborde, 310
P.2d 842 (Nev. 1957) cert. denied, 355 U.S. 833 (1957) (1925 Stockwatenng Act is superceded by Taylor
Grazmg Act where- they overlap). ;
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and divisions of Western lands into townships and established a system by which land within the
townships would be sold to the public in the original thirteen states as well as granted to|the
members of the military in recognition of their service. Plaintiffs argue that the Ordinance stz{.nds
for the policy of disposing “of the land so that the natural treasure that belonged to the United
States could be put to productive use by its citizens . . . . The retum benefit to the United States
was productivity and economic contribution to the newly emerging communities in which these
federal lands were situated.” This policy, although clearly implicit in the Ordinance, applies only
to township lands, not the range. Moreover, the Ordinance concerned “the territory ceded by
individual [thirteen] states to the United States.” The ordinance is inapplicable to Nevada
because Nevada was governed by the law of Mexico at the time of the ordinance and would' not
become a state for 79 years. Thus, this ordinance does not provide support to plaintiffs’ claim to
a surface estate.

B. Kearnéy’s Code and the .Treaty of Guadélupe-Hidalgo

Plaintiffs apparently recognize this jurisdictional problem and contend that the sur:face
estate was properly under the legal regime governing Nevada from the time of its occupation to
the Treaty of Guadalupe-Hidalgo. Plaintiffs argue that the Treaty encompassed the law as
recognized by the Kearney Code upon the accession of Nevada by the United States. The
Kearney Code came into effect on September 27, 1845, by order of Brigadier General Stephen

Watts Kearney.

_ The United States and Mexico concluded the Treaty of Guadalupe-Hidalgo on February
2, 1848. The Treaty ended the U.S.-Mexican War and enlarged the borders of the United States
to include the present states of California, New Mexico, Nevada, Arizona, and Colorado in
exchange for 15 million dollars. Upon ratification, the United States began to manage the newly
acquired territory both as a sovereign and a proprietor under the Property Clause. See U.S.
Const. Art. IV, § 3, cl.2 (“Congress shall have Power to dispose of and make all needful Rules
and Regulations respecting the Territory or other Property belonging to the United States.”). -

A transfer of territory by cession, such as through a Treaty, “confers . . . [only] a
derivative title.” CHARLES G. FENWICK, INTERNATIONAL LAW 219-220 (1924). Private holdings
are not deemed expropriated with changes in sovereignty. Plaintiffs argue that as a matter of law,
the United States was bound to recognize possessory rights as property because such rights were '
recognized under Mexican faw. The principle of recognition of preexisting rights is supported by
Article VIII of the Treaty, which stipulates respect and protection for Mexican private property
coming under the jurisdiction of the United States. 9 Stat. 922, 929.

The California Supreme Court explained that under Mexican law occupation of land for
stockraising could create a possessory property right. See Sunol v. Hepburn, 1 Cal. 254 (1850).
However, the court stated that the mere roaming of cattle and other stock “was too slight 2
circumstance on which to found a claim to wild, uncultivated and unfenced lands, unless it be
also shown . . . that such cattle and horses were restricted by keepers or otherwise within definite
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boundaries.” Suro!f, 1 Cal. at 262. Even then, occupation required the intent to occupy along
with “actual detention” of the thing occupied. Sunol, 1 Cal. at 263." The plaintiffs presented no -
evidence at trial that demonstrated the plaintiffs’ predecessors-in-interest had occupation of the
land prior to Nevada being purchased by the United States.” Neither did they provide evidence
which would link Mexican law to their claim for 752,000 acres of pubhc land. Thus this Treaty
does not provide support to plaintiffs’ claim to a surface estate.

C. Act of 1866

The plaintiffs next turn their attention to the Act of 1866, which they argue created a
system of split-estates. Because this court exhaustively examined it above, we need only restate
here that the Act established water rights, but did not include more than a right-of-way to access
those water rights. Thus, this act does not provide support to plaintiffs’ claim to a surface estate.

D. Desert Lands Act of 1877

The Desert Lands Act encouraged settlement of the West but limited any person’s
reclamation of the desert to no more than 640 acres. At the same time, the Act reserved water -
rights to prior appropriators and required all surplus water to be free for others to appropriate and
use. However, as the plaintiffs note, they are not claiming fee simple lands under this Act nor do
they rely on the Act to establish their grazing allotments. This Act merely shows that Congress
limited settlers reclamation to 640 acres, not 752,000 acres. 32 Thus, this act undcrcuts plaintiffs’
claim to a surface estate.

E. A Trilogy: the Act of 1888, Act of 1890,* and the Creative Act of 1891%

This tritogy of laws was an extension of the Desert Lands Act and illustrates Congress’
efforts to balance recognized prior usage of public lands by private citizens with protecting and
taming the vast rangeland of the West. The Act of 1888 reserved desert lands that contairied
water or the possibility of ditches and waterways from entry and settiement. Congress quickly
revoked the law in 1890, because it threatened to shut down all settlement in the desert areas —
without water the land was useless. The Act of 1890 repealed the Act of 1888, reinstated settlers
who had claims to the land prior to the Act of 1888, and allowed them to continue to occupy and
settle the land. The Creative Act of 1891 clarified the 1890 Act by repealing the pre-empnon '
laws. It also gave the President the authority to create Natlonal Forests from pubhc jands.*

 In fact in their post-trial brief, the plaintiffs only altege that their predecessors-m -interest had possessnon
of the range in question as far back as the 1860s.

3 Desert Lands Act, 19 Stat. 377 (1877).

32 Plaintiffs’ Pine Creek Ranch encompasses approxlmately 7,000 acres.

3 Act of 1888, 25 Stat. 527 (1888).

M Act of 1890, 26 Stat. 391 (1890} (also known as the Canal Act). -

3 Creative Act of 1891, 26 Stat. 1103 (1891).

% The Creative Act gave the President authority to create the Toiyabe National Forest in 1907.
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While this series of laws eventually allowed the status quo to exist for settlers who had- begun to
reclaim the desert lands, nothing in the laws suggests that the settlers could accumulate a surface
estate in public land through grazing permits as the plaintiffs claim. Instead, the laws affirm the
rights of settlers to maintain their water rights and develop desert parcels of up to 640 acres.
Thus, these acts also do not provide support to plaintiffs’ claim to a surface estate.

F. Forest Service Organic Administration Act”’

The Forest Service Organic Administration Act set the parameters for reserving and
establishing National Forests. The purpose of these National Forests was to “improve and
protect the forests within their boundaries.” 16 U.S.C. § 475. At the same time, the Act allowed
settlers who lived within the boundaries of the Forest Reservations to enter and exit those Iands
freely. Neither did it prevent them from crossing the Forest Reservations to reach their homes.
The Act also specifically outlined the purposes for which water could be used:-domestic, mining,
milling, and agriculture. The Act did not deprive settlers of any vested water rights once a forest
was reserved and allowed them to locate new land for any unperfected claims in the new forest.
However, this merely indicates that Congress understood the importance of water rights, not that
Congress intended to create split estates in public land as plaintiffs claim. :

G. Livestock Reservoir Siting Act™®

The Livestock Reservoir Siting Act allowed individuals and livestock companies% to
construct reservoirs on unoccupied public lands for the purpose of watering stock. It also
allowed them to fence an area around the reservoir as long as it was available for others to use for
watering stock. In addition, the Act gave the constructor of the reservoir control of the
surrounding grazing - up to 160 acres — but subject to regulations the Secretary of the Interior
would implement. '

The defendant calls the right to water stock a bare license to use unoccupied lands, while
the plaintiffs argue the settlers gained an easement around each reservoir. However, the Act’s
language never states that an easement was created. Instead, it states that a reservoir could' be
constructed of up to- 160 acres. It is also clear from the Act’s language that fences could not be
constructed without permission of the Secretary of the Interior and he could direct them to: be
torn down immediately. This ciearly indicates Congress had no intent for settlers to gain a
permanent right to use or own the land around the reservoir.

H. The Stock Raising Homestead Act”

The Plaintiffs claim that Section 10 of the Stock Raising Homestead Act allowed current

7 Forest Service Orgamc Actof 1897 30 Stat. 11 (1897).

3 Livestock Reservoir Siting Act, 43 U.S.C. § 952 (1897). The reservoir portion of this act was repealed by
the FLPMA, 43 US.C. § 1769 (1976).

* Stock Raising Homestead Act of 1916, 39 Stat. 862, 43 U.S.C. § 292 et seq.
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users of water to have a right of way across public land to that water of one to five miles across
depending on the distance to the water source. The regulations interpreting section 10 state
simply that applications for such a “driveway” to access water will be considered as received by
the Secretary of the Interior.*® The fact that Congress split the mineral and surface estate in this
Act (and others) does not mean that either ceased to be within the control of the Secretary of the
Interior. The land covered by this Act could be acquired in blocks of no more than 640 acres.

I. Taylor Grazing Act*

Congress passed the Taylor Grazing Act in response to over-use of the open range. The
Act gave the Secretary of the Interior broad discretion to manage the public land through rules
and regulations and provided for future grazing to be allowed only via grazing permits.
However, the system adopted gave a preference to those who had been grazing the land priorto
passage of the Act. The Court of Appeals for the D.C. Circuit stated that one of the two purposes
for the Taylor Grazing Act was to identify and protect the stock growers grazing rights. Red
Canyon Sheep Co. v. Ickes, 98 F.2d 308, 314 (1938). However, the court affirmed that grazing
rights were not property rights in the traditional sense of the word, but similar to llcenses that
could be issued and revoked by the Secretary of the Interior. /d at 315.

J. Nevada’s Three Mile Grazing Rule

In the alternative to these federal statutes, plaintiffs allege that they have a surface estate
based on Nevada’s Three Mile Rule. NEv. REv. STAT. § 533.505(1) (2001). This law was
passed in 1925, well after the Toiyabe National Forest was credted in 1907, and stated that a
rancher was guilty of a misdemeanor if he allowed his stock to water at a site of another or within
three miles of that site for two or more consecutive days. While the plaintiffs try to use this law
to create a right, it is a well-established legal principle that “[t]he laws of the United States aloné
control the disposition of title to its lands. The States are powerless to place any limitation or
restriction on that control.” United States v. Oregon, 295 U.S. 1, 27-28 (1935).

In fact, “the construction of grants by the United States is a federal not a state question
and involves the consideration of state questions only insofar as it may be determined as a matter
of federal law that the United ‘States has impliedly adopted and assented to a state rule ‘of
construction as applicable to its conveyances.” See id. (citations omitted). In addition, the Act.of
1866 only allowed local custom and usage to be evaluated where they did not conflict with
Jederal law.

The Taylor Grazing Act did the same: local custom was used as a guide as grazing
permits were issued fo the extent they did not conflict with federal law. Thus, Nevada’s Three
Mile Rule would only be applicable to the extent it does not conflict with federal law. However,
none of the parties nor the court have found a federal statute which would- establish a similar

* Stock Raising Homesteads — Act of December 29, 1916, Circular No. 523 § 15,
*! Taylor Grazing Act, 43 U.S.C. §§ 315 et seq.
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right to graze for three miles around a water source. Instead, every law and case the court could
find reinforces the principle that grazing on federal public land is a privilege and never a nght

None of these statutes give the plaintiffs a surface estate. At most, they may have a right
to go on to the land to access the water in which they have a vested right. The plaintiffs are
correct that all of the statutes addressed in this section included savings clauses which stated that
no laws could change vested rights. However, this court is not convinced that Congress ever
intended to split the surface estate to the extent that plaintiffs claim. There is no indication that
Congress intended to give away vast acreages of the public land when the largest amount cited in
any of these Acts was 640 Acres. Therefore, plaintiffs have no right to the 752,000 acre surface
estate that they claim.

CONCLUSION

The property involved here is not land at a specific time, but rather the usage of water
which ebbs and flows throughout the years. The questions the court confronted were whether
plaintiffs owned vested water rights and had a right to put to beneficial use the water that
traveled the ditches. In addition to a two week trial with witnesses and evidence, the court at'the
request of the parties made a physical site inspection of many of those ditches. '

For the reasons addressed above, the court finds that the plaintiffs have proven that they
and their predecessors-in-interest own the rights to use the water listed in this FINAL OPINION:
Findings of Fact. The plaintiffs have also proven that they own the ditch rights to ten ofithe
sixteen ditches and pipelines that they claim. However, the plaintiffs do not have property rights
in the surface estate or in the grazing permits. Thus, the court upholds in part and denies in part
the plaintiffs’ claims to three kinds of water: 1) vested water rights in the Southern Monitor
Valley; 2) vested water rights in the Ralston and McKinney allotments; and 3) 1866 Act Ditch
rights-of-way. The court also grants the defendant’s Motion to Dismiss with respect to plaintiffs’
Surface Estate and Grazing Permit claims.

NEXT STEPS

This Final Finding of Fact simply addresses what property plaintiffs own. The next and
final stage will address whether the plaintiffs’ ditch rights-of-way (and other water rights) were
taken by the government. The court will use a two step analysis to answer that question. The
plaintiffs must present evidence to establish that: 1) plaintiffs had a beneficial use for the water
prior to the government revoking their grazing permits and 2) that there was a taking of the
plaintiffs’ right to use their vested water right. Essentially, the plaintiffs must demonstrate they

could have used the water if the government had not deprived them of access to prevent them
from using the water. The plaintiffs have a right to the water so long as they can put it to
beneficial use,
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The parties are directed to the order that accompanies this opinion for the next steps in
this case. Approximately sixty days from the date of this opinion the court will schedule a status
conference with the parties to discuss the next immediate steps. Because of the length of this
litigation it is hoped that one final proceeding, whether trial or oral argument, can be used: to
finally resolve this case. It is also hoped that the valuation issues can be included in this segment
of the case. 5

It is so ORDERED.

b/

~" LOREN A. SMITH
SENIOR JUDGE
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GPINION

()RDIER

The United States has :slin.ij Wiayne N, tHage m‘ﬂ\,nf‘
") botk individualy and in his capacity as exedutor of
the Estte of E. Wavse Hage ("Wavne Se™). bisi Gaher
%21 for the ndu!imrwcd srazmg of catle on gt
fand. Pending Defore the Court are the Fasaras and
Wayne Jr's sepamte Motions lo Dismiss o Sigy (60F
Nos. B83. 2000 us wedt as the Hnied Siaes :
Swmmary Judpment (ECF No. 8o
given heroii, the Coe dentes the moetony o
the case fo proceed Lo trial,

L FACTYS

\\ayn; Sr. m.md and operated l'“. Pine Lreek
Ranch (the “"Ranch™ in Nye Countv, Nevads until hig

death in June 3006 {iTTvsE, - Ap Comgll & 93 The

7000-acre Raach was established in E‘ss’h and H ayed 5,
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puerchased 1L with his wite Jean'in 1978, fage v Uhnired
Steros (flupe B 3% Fod CL 847,133 rj996;. In 1907,
Conaress created the Toivabe Natioaal Forest, and the
LS Forest Service {TUSFS™) issued a grazing pomut o
she vwners of the Rasch., permilting grozing on foderal

lands adjacent to ihe Ranch. 4d. The tHages received their

first tem-yeur permit on Oewber 30, 1978, which

permitted grazing on six allotments: Table Mountain,

Mueadow Canyon. MceKinney, Silver Creck, Monitor

CValley Fast. and Monitor Valley West, /d ar 153 &
mef-2 Due 1o alleged violations of the scope of the
grozing permit in the Table Mountain Allooment. the
USKS [*3] in 1990 cancelled 25% of the Hages' grazing
permit in the arga and sespended another 2070, £ af
134-35. The Hages also claimed rights to all the water of
Meadow Canyon Creek due to prior appropriation by the
ariginad oveners of Pine Creck Ranch in 1868, including
Meados Spring and Q Spring. o which the flow of waler
was diveried by the USFS in 1980 without approval of
the State Engineer. fd. ar 155 Due 1o an alleged refusal 1o
comply with a lvestock removal order. the USEFS in 1991
cancetied 38% of the Mages' grazing permit in the
Meadon Carvon Atlotment and suspended the remainder
ior five years. £ The Hages also cluimed ditch rights of
wav ;11)[11:;'9‘ ant 1o their fands for watering caule
purseant e "the Act of 1866." &l ar 156, | In 1991 the
Ninth Cizcoit reversed the criminat conviction of Wayne
Sroand ooe of his emplovees for maintaining such a
diteh, L4 The Estate was opencd in September 2006, and
Wayne Fro. the operations manager of the Ranch. was
appeinied as substitite excecutor I August 2007, (L4 19
EAREE)

] Ih.u aet {the "Diich Act”) was puw:d on hily
..{1 1 866;

And B i fither enacted. That
whenever, by priofity of
possession, nghts {o the wse of
wiier for mining. [*4]
agaculiural.  manutactering,  or
other purposes. have vested and
accrued.  and  the  same  are
recogrized and acknowledged by
the local customs. Jaws, and the
decisions of courts, the possessors
and_owners ‘of such vested riglts
shall be maintained and prowcted
i the sume: and the right of way
for the construction of ditches and

~canals’ for the purposes aforesaid is.
hercby . acknowledged  and’
confivimed . . .,
Act of July 26. 1866, ch. 262, § § 9. 14 S I8,
253,

Benjamin 1. Colvin, an officer andior direstor of
Colvin Cattle Co.. Inc., an Oregon gorporation doing
regular busingss in Nevada, operates the 40 Bar Ranch in-
Esmeralda County, Nevada, (fd 9% 10, 12). The present
action has been dismissed as against Colvin and Colvin
Cuttle Co.. and their related takings claims have been
finally adjudu_aud by the Count of Federal {ialmx and

' lh!: Federat Circnit.

Cn dozens of occasions bgiween fanuary 5, 5, 2004 aad
April 3, 2008, Bureau of Land Management {"BLAM™)
employees observed cattle bearing brands regmtered ©
Wayne Sr. and Colvin grazing on BLM-managed hods
withow a grazing use awthorization, (Sce id *©
I4(AF(NN)). The BLM sént Wayne Sr., Wayne Jr., and
Colvin trespass notices several times. [*5] {Sev &2). On
approximately twenty occasions between July 29. 2004
and August 15, 2007, USFS employvees observed cattle
bearing brands registered to Wayne Sr. and Celvin
grazing on the Meadow Canyon C&H Allotment awithit
the Tnnopah Ranger -District of the USFS withow o
grazing use authorization. (Secid % lﬁ( AFESH,

il. PROC&DURAL HISTORY -
A The CFC Case - Pretrial Rulmgs.(ﬂage .’) |

in 1991, Wayne Sr. and hm mte Jean N ”:IL.:: now
also deceased, filed an action in the L;.S. Court of Feder!
Claims {the "CFC Case™) duc to !the Uniied States’
cancellation of their grazing permit. See Jlage 1. 35 Fud.
€L ar 156. Wayne Jr. was not a p;u‘f_'y' o the UFC: Case.
The court granted sunnmary judgment’to the United States
on the damages claim because the gfazing permit was a
license, the revocation of which cm}!d not give rm: w
damages, but the court denied summdry judgment on the
takings claims and the claim fori compensation  for
improvements, because there remained a genuine issue of
material fact whether Wayne Sr. had tertain water righis,
forage rights, and ditch rights of way. See id The. court
first rejected the United States” argument that it lacked
Jurisdiction over the lakmg,s claim be{,du:m [*6} it fncke
jurisdiction 1o adjudicate water rights. roling that the
Tucker Act in fact required the court o exercise
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Jurisdiction. and thar the MoCarran Amendment did not
affect the result, See id. 137-60. The count then rejected
the United States” argument (hat. the takings issuc was
unripe because an adjudication of water rights (the
Monitor: Valley adjudication) was pending which might
affect title to the water, See id: ar 160-64 {noting that
water rights in Nevada vesting before 1905 are unatfected
by lter-adopted water law and exist independentty of
stream adjudications. which concern only the scope of
such rights), The court also noted that the ditch rights of

wiay were inherently ticd to the water m_hta because .

withoui the attendant diteh rights of way. the water rights
were of no value. See id ar 163,

After granting sumimary judgment on the breach of
contraet claim based on cancellmtion of the grazing
permit, the court addressed the takings <laims. First, the
vourt ruled that the Tlages had no property interest in the
grazmg penmit or the federal range lund itself, See i ar
£76. Sccond. the court denied swmmary judgment on the
takings claim as 1o the ages' water rights, ruling [*7]
that the Ditch Act and Supreme Count precedent clearly
csiablished that a private parly may have waier rights in
water on federal land, and that prority is in fact
determined by local law. See id ar 772. Third, the coun
dented summary judgment on the dich rights of way
takmgs claim. because there remained a guestion ol facl
whether the Hages had such rights and whether they had
exceeded the penmitted scope of maintenance of or
changes to the ditches. Sve id ar 174, Fourth, the court
denied summary judgment on the forage takings claimi
becnuse although water rights did not necessarily inctude
grering rights under the Ditch Ach il was possible (hat
under pre-1907 Nevada law the right w hruu, cattic lo the
water wnd permn them to graze incidentally necar the
waler source--hecause it is impossible 1o stop them as a
pracuest maticr--were an incxtricable pan of the water
rights themsebves it the water had been appropriated for
ke purpose of watering livestock. See id 174-76. Finally,
denied  sumupany  judgnent on 2
cutte-impoundiment takings claim and a compensation
claim under 43 U8 C ¥ 1752, .S'ee id. et 176-50.

the  court

B. The CFC Case - Prapcm Rights Phasc Rulm,.,s
(Huge Hi and [*8] 11)?

2 ffage I concernad motions to intervene by
various private and state groups. The court denied
the motions but permitted the uroups to file
amicus brieTs.

‘States (Hage I}, 42 Fed Cl

Two-and-a-halt’ vears afler flaye 1 the Coun of
Federal Claims ruled preliminarily on the claims that had
survived summary judgment in 1996, See flage v, Luiied
249 1998 i the
meantime, he court had pormitted the Hages to amend
their complaint to include a claim to the surface gstae of
752,000 acres of grazing land on federal allounens. See
it ar 249. The count ruled that the Hages had shown they
had a property interest in the vested water rightg and in
the difch rights-of-way and forage rights '1ppurh.nam
thereto. See i ar 250,

1. Water Rights

Threc-and-a-half vears afler Fage £, the coun rufed
that the tlages had water rights in the following bedies of
water within the Moniior Valley Allotment, with pricsily

. dates between 1866 and 1878 Andrews Creck, Barley

Creek. Combination Springs. Mecadow Casvon ; Creck,
Mosqguito Creek. Pasco Creck. Pine Creek. Smithi Creck.
and White Sage Ditch. Sce Hage v. Unifed States tHage
H¥). 31 Fed. CI. 570, 579 (2002). The court ruled that the -
Hages had water [*9] rights to the following bodies of
water within the Ralsion Allotment, with priority dutes
between 1917 and 1981 AEC Well: Airpor: Well, Baxier
Spring. Black Rock Well, Coraelf Well, Frazier Spring.
Henry's Well, Humpbrey Spring. Pine Creek Well, Ray's
Well, Ryc Patch Channel, Salisbury Well, Silver Creck
Well, Slmw Bird Spring, Spanish Spring. Stewan Spring.
Well No. 2, and Well No. 3. Sec id qr 379-8(F The coun
rided that the ilages had water rights 10 the .E'(‘}Hmurg
bodies of water within the McKinney Allotment. with
priority dates between 1919 and 1920: Caine Springs.
Cedar Corral Springs. Mud Springs. and Perotte $prings.

2. Diwch Rights-of-Way

The court alse ruled that Congress via the Bitch Act
had expressly deferred 1o state law concerning the proper
scope of such rights of way, and that the legistative
history indicated Congress was fully aware of. and
intended to codify via the Ditch Act, the cusiom in the
American West of a fifty-foot right of way on each side
of a ditch. See il at 381-82. The court ruled tha e
llages had established ditch rights of way copnizable
under the Ditch Act in the following ditches: Andrews
Creck Ditwch, Barley Creek Ditch. Burrege [Ditches,
Combination [*10] Pipeline. Corcoran Ditch, Meadow
Creek Ditch, Pasco or Tucker Diteh, Pine Crock
brigating Ditch, Spanish Spring Fipeline. and Whie Sage
Irrigation Diteh. See id. at 583, The Mages failed to show
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that the following ditches were cognizable under the
Ditch Act: Boxeer Spring Pipeline. Corcoran Pipeline.
Desent Loty Diwh, Hot Well Dich, Mount JetTerson
Sprng wnd Pipeline, and Sakisbury Well Pipeline. See id.
af 3%, The court ruted that the USFS had the right 1o

reasonably regulate the use of the ditches but conld not

demy acoess 1o vested water rights for permitted use or
diversion w anoiher beneficial wse. See i The court alse
held she faw did not require the owner of 2 Ditch-Act
ditch 1o seek permission from the USFS to maintain i,
Sew il 353-86. The court wem on to reaffirm that there
Was ge property interest i a grazing permit that could
suppert A takings claim for its revocation. See i ar
REUIRA

3. The T32.000-Acre Surface Estate

Finalty. although the Hages could possibly have had
propy rights under Mexican law that the United States
would Bave to respect under the Treaty of Guadalupe
Hideizo, the lapes failed to show bat their
prodecessors-in-interest getually ¥} occupied the
FILNRY seres to which they claimed a surface estate prior
w 1848, s0 they lad no propenty rghts in the surface
estate. Sve id ar 38S-AY. The Hages also failed 1o
vonvinee the count of their grazing rights in the 752,000
area under several Congressional acts. The count then
- ardered briefing on the takings stage of the Iigation, fd
@f 392 :

C. The CFC Case - Takings Phase Rulings (Hage V,
(VA7) '
I an unpublished 2003 order, the Cowst of Federal
Claims demied the United States’ motion for partial
sunnmary judgment as 1o the takings chaims, noting that
the water and ditch rights predated the grazing permit

sysiem. and that the tack of a grazing permit did not

destroy rights attendant to these rights. (See Order. Feb.
33003, BECF No, 182 Ex. 7). In 2008, the couri found
that ihe United States had taken the tHages' water rights
without compensation. Nage v. United States fHape 173,
NI Fed CL202 2008 The count found that the
impaundment of the Hages' caitle was not a taking.
beciuse the License to graze in the Meadow Canyon arca
was o revocable license that had been revoked. the Hages
had faited 1o remove the cattle for a year afier being
warned. and the catile were [#12] sold to cover the costs
of tupoundment. See id a7 2609. The count then found
that he United States’ comstruction of fences around
water i which the Hages had vested waler - Tights

amounted to a physical taking during those periods 1ha
the Hages had their grazing pemmit, see id af 271, and
that the United States’ refusal to permit the Hages w
maintain the upsiream condition of stream beds or o
access Ditch-Act ditehes . for maintenance and diversion
conslituted regulatory wkings. see i ol 2H-13 Tiw
count denied Lhe iakings claim as 1o the fifty-foor
"foraging” rights appurienant o the ditches. because the
rights were economically worthicss in-and-of-themseives.
as they were incidentat to the ditch rights and could aot
be separately sold. See il a1 213 v ff. In other words.
there is a right o access the ditches to improve then {and
presumably for catile to drink from them. heace the
appurtenant foraging rights). bt there is wo separate
claim for the taking of the foraging rghts apart from the
taking of the water rights themselves. The cowt then
awarded (ke Hlages approximately 529 million for the
talking of their water rights under the Fifily dmendment
and approximately. $1.4  [*13] million in stawiory
compensation for improvements made in connection with
the revoked grazing pennil. See il ar 213-16.

The court denjed the United States’ motion for partial
reconsideration and increased the award of statusery
compensation for improvements (o approximately $1.3
million. Sve Hage v. Unired States (Hage VI, 90 Fed
3&8, 392 (2009). The court then awarded intefest a
8.25% from the date of the taking and directed the parnies
to file interest calculations, afier which the count awarded
a total amount of 314,243,542 See Hage v. United States
(Hage VIlJ. 93 Fed. Cl 70% 709 {20005, The Lnited
States appealed the case w the Federal Circuit, and the
Hages cross{lppcaled. According 1o the Federal Cirvuir's
public website, oral argument has not yei been schedujed.

D. The Present Case

In 2007, afier the Court of Federal Claims’ final
property rights ruling in Fage I¥. but before its takings
nding: in Hage 1. the United Siales sucd the Estate,
Wavne Jr.. and Colvin in this Court on two couses of

Caction: (1) Trespass: and (2) Injunctive Relief, (See

Compl, Aung. 29, 2007, ECF No. 1), The United Stales
later amended the Complaint 1o add Colvin Caule Co. ay
a Defendant. {*14] {See First Am. Compl.. ECF No. 371
The Coun granted a stipulated dismissal as 1o Colvii and
Colvin Caude Co.. leaving only the Esiate and Wayne Jr.
as Defendants. (See Order, Oct. 13, 2089, ECF No. 120,
The Estate and Wayne ir. have separately moved in the
alternative 10 dismiss or stay based on coltateral estoppel.
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and the United States has moved for offénsive summary
Judgmem.

Ili [[- \L ST f\\!)r\R[)b

A, Cﬁllatcrnl‘ Eswppei and Stay.

"Collaterat cstoppel” or "issuc preclusion™ is a fonm
of the res judicata doctrine that prevents the refitigation
of an issuse when: (1) there was s fll and fair

pponienity o litigate the ideatical issue in (he pitor
.hu ont {2) the fssue was actually litigated in the prior
action: (33 the issue was decided in a linal jodgment; and
45 the party against whom issue prectusion is asserted
wias a panty or i privity with a p.njt\ to the prior action |

Y Syverson v BBM. 472 F.3d4 1073 1038 (9th Cir. 20107, }
!L‘iﬂil@n\ omitted). The Ninth (‘m_ml has sldoph.d the
frur-factor tost suggested in the Restaicment {Second) of
Fidgments 1o detesmine if the issue in a sccond action is
the same as the issee tigated 1o final judgment in the
first action:

{1}y is there [*]3} a substantial overlap
between the evidence or argument to be
advanced in the second proceeding zmd
that advanced in the first?

{2} does thc‘ new  evidence or
argument volve the application of the
saivie rule of faw ag that involved in ihe
prior proceeding?

{3} vould pretrial - preparation and
discovery related 10 the maner presented
in the first aciion reasonably be expected
w have embraced the matier sought {o be
presented in the second?

(4} how closely related are the claims
ivolved in the two proceedings?

Nemitche Co. v United Stetes. 53 F 3d 16039 Fd62 ok
Cir. 1493 (quoting Resiaremont {Second) of Judaments §
IF emt o). amendod I 73 F.3d 1390 ¢9th Cir. 1996 )
famending the decision i respects irrelevant to the nile
annsungeed).

The Nmih Circuin rc-w;__m?es the prechesive effect of
final pudgments pending appeal. See Colting v DR
Horin, fic., 315 | Jd R74, 882 (9eh Cir, 2007} (citing
Prépasti v Henuan, 837 F.2d 1366, 1367 (9th Cir. 1988)).

ludgment as a matter of law.”

i is approgriate to reCogrize the preclusive eiféet ol a
final judgment on the merits despite a pending appaal. . |
because akthough the first judgment may be 0\'(!!‘!1“’1’&&.(5_
on appeal, the alternative possibility. of indopsistent
results and wasled [*16] Judlcml TESOMICEs !hmums or
destroys the values served by the res judicata dccmnc

See id. o1 882-83 (citing 18A Charles Alan W n--hi ot ol

Federal Practice and Procedure § 4433[, al 92 {2d ud.

2002y,

A district court may dismiss a claim that depends an
a prechaded issve. See Rutledge v. Boston Woven Hose &
Rubber Co., 576 F.2d 248, 249 (9th Cir, 197585, Elmsu &,
a stay may be more appropriate than ouiright d:sma,«m
where the precluded fssue is penduw on appeal in another
court, because the proponent of the claim in the second
action will presunably file it anew: if the issue s
dr.lemmted in its favor on appeal in the first actmn e
Landis v. N. dm. Co.. 299 .8 248, 254, 57 5, Ci 163,
1L Ed 133 (1936) ([ Tlhe power to siay proceedisgs i
incidental to-the power inherent in cvery coun 1o control
the disposition of the causes on its docket with oMY
of fime and effort for iwelf, for counsel. and for
litigants.”). A district court consideting a second action
containing a claim depending on 2 preciuded issue may
dismiss the claim and immediately stay the order pending
resolution of the appeal in-the first action. '

B. Summary J udgment

"

A court nwst grant sunmmnary judgment when Vihe
movant shows that [*17] there is no geauine difﬁ;‘mk‘. 45
W any material fact and the movam is eptitded 1o
Foed B Cive P Seie.
Material facts are those which may affect the autcome of
the case. Sce .:?racieztv:};r v Liberny Lobfne due, 477 08
M2 248 106 5. Cr. IS G L, Ed 2 302 (T9NE A
dispute as 10 o material fact is gentine i there is
suflicient evidence for 2 reasonable jury 10 return 2
verdict for the nonmoving party. See id A prmupnl
purpose ol summary judgment is "to isolate and dispose
of facwally wnsupporied claims.”  Ceforex Ceirge.
Catrer, 477 U.S. 317, 323-24. 106 S, (1. 2548, 97'L_ il
2ed 265 (1936). In determining summary  jndgment. o
court uses & burden-shifting scheme:

When the pary moving for sunmnary
Judgment would bear the burden of proof
at drial, it mwst come torward with
evidence which would entitle it 10 2
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directed verdiet i the ovidence  went
uncomtroverted at trial. In such a case. the
moving - party has the inmial burden of
establishing the absence of a genuine issoe
of tact on each issue material 1o #s case.

CHA R Fremy, Brokerage Co. v, Darden Resis., Inc,. 213

F.3d 458 480 (h Cir, 2000 {citations and internal
quotation marks  emmited),  In contrast,  when  the
nosmoving parly bedrs the burden of proving |*18) the
claim or defense. the moving party can meet its burden in
bvo owayar (B by presenting cvidence o nepate an
essentral clement of the nonmoving party's case: or (2) by
demensteating that the ronmoving party failed to make a
Sowing suificient $o csiablish an element essential to
that party’s case on which that party will bear the burden
of provd at wriak. Sve Coforar Corp, 477 U.S. ar 323-24.14F
the moving party fails 10 meet its initial burden, sumnary
Judgment must be denied and the coun need rot consider
the nanmoving pany’s evidesve., Sve ddickes v 501
Kross & o, 398 ULS £, 15960, $0 5. Cr. 1598, 26 L.
B N2 01976

I the moving pday meets its initial burden, (he
‘burden then shifis (0 the opposing party to establish a
Cgenuine wssue ol material fact See Mamushita Elec.
frrefies, Ce; v, Zewith Radio Corp.. 475 U5 374, 586, 106
S Cn 345 89 L Ed 24 338 (1986). To establish the

existenes of a factafl d;:,plm the opposing party need not
tablish @ material issuc of fact conclusively in its fvor.
!i i suificient that "the claimed factual dispute be shown
0 reguire 3 fury or judge 1o resohe the partiey’ differing
vevsions of tw ek s wial” T Elee. Serv. e 1
Poc, Eloe, Contractors Aszn, 809 F.2d 626 631 (i Cir
FERT 119 In other words, (e TORMOVING party cannot
aveid summoey judgment by relying salely on conclusory
allegations - that are wnsupported by facwial data. See
Tovior v Lisi, 88T F.24 104100, H}J" 9 Cir. 989y
Instead. the opposition miust go ey ond the assertions and
allepations of the p{eadm"s and set forth specific facis by
producing competent evidence that shows senuine issue
for trigd. See Fed R Civ P 36fe): Celorex Corp., 477
L8, ar 324,

At the summary judgment Stage. a cowrt’s function is
nol o weigh the evidence and determine the truth. but to
dotermine whether there is 4 genuine issue for wial, See
Ariderson 47T L8 wr 249, The evidence of the
nenmevasl s "o be believed, and ol Justifiable
micrenves are 10 be drawn in his favor” fod ar 755, Bur if

the evidence of the nonmoving party is merely colorably
or is not significantly probative. summary judgment may
be granted. See id. af 249-530. ;

IV. ANALYSIS

Defendants argue (hat their grazing rights have been
adjudicated on the merits in the CFC Case, and that a
trespass action, which pecessarily depends on their Lack
of prazing rights, is therefore coliateraily estopped.
Defendants therefore ask the Court to dismiss the present
[#320} action or stay it pending the outcoms of the appeai
andt cross-appeal of the CFC Case 1o the Federi Circuit,
Plaintiff responds that it present trespass action iy based
on aliegations that Defendants’ caule grazed in ardas that
arc not at issue i the CFC Case. and that cofiaterad
estoppe! therefore. does not apply because the isstes are
not the same. Plaintiff also argues that unlike the Estate.
Wayne ¥r. is not a party to the CFC case. *

3 The Estatc at least is party to both th CFC
Case and the present action. Wayne Jr. iis the
executor of the Estaie. He is also presumably an
heir or devisee of Wayne Sr.. and the trospass
claims against him personally, which arise out of
the grazing of cattle on his family's ranch, ave
therefore  closely  enough  related o0 ihe
adjudication of the exientiof Wayne Sr’s rights w
graze in the disputed areas under Kamilche to
make. issue . preciusion dpplicable. The United
States is a pam in the CFC Case, so it may be
collaterally estopped here. See Svverson, 47 "/ A
ae D78,

In Hage 1V, the CFC ruled: (1) Defendams had righs
in ceriain bodics of watcr, see 37 Fod €L o 370-%1(2)
Detendanis had rights in cortzin ditches and appurienant
foraging rights [*21] fifty feet from those ditches. sev id
ar J860-847 (3) diteh rights of way over federa! land could
be reasonably regulated. but the United Siates could not
usc the fact of a cancelled grazing permit to deny access
io. the ditches, see id wr 384; {4) grazing peomils are
licenses, the cancellation of which does not implicaie the
Takings Clause, see id. ar 586-88; {5) no. federal ot
created a surface estate in the 752,000 claimed acves, yeo
il o J83-91; (6) Nevada's 1925 three-mile grazing rule
could not create a state right to graze on federal land, s
il or 397, and {7y although the Treaty of Guadalupe
Hidalgo required the continued recognition of properiy
rights as they existed under Mexican law in 1848, the
Fiages had not shown that their predecessors-in-interest
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d wecupicd any of the }and they claimed prior o the
5605, and dhe mere roaming of cawde op fand was not

enough under Mexican law to create a possessory right in

the land, see & 38889 & n.30 (citing Swwol v.
Hoplurn, 1 Cal. 234 (18301). W Hage ¥ the CFC ruled:
(1 because the relevant grazing permit had been lawfully
tevoked. the impoundment of the |fages trespassing catlle
28 v 4 aking, see 82 Fed O ar 2000 [*221 {2)
nothing sesulting purely from the revocation of grazing
permits could constitute a taking even if such revocations
rendered the land useless for its intended purpose as a
ranch, becuuse grazing permils were not cognizable
propenty interesis. see id. (cHing Colvin Catde Co., v
Unised Staios. 368 F.3d 803, 808 (Fed. Cir, 2006}). (3)
the Unites Swatey’ refusal to allow the Hages w clear
upstream blockages aleng bodies of wWater in which they
had water rights was a wking. see id ar 270-12; {H
placing
water rights during the time the Hages had urazing
pemits in the arcas where the water was fenced such that
the cattie could net access it see id wr 211 (3
preventing access W the Ditch-Act ditches and limiteg
n.amsumme of the ditches to hand tools was a taking. see
.'.'- 2130 and (6) preventing access to the fi fiv-foot
e sights appurtenant to the ditches was not a
‘sup'l!“m.h compensable taking, see i ot 243 i The
Uited Staies appealed. and the Hages cross-appealed.

The Court will deny offensive summary judgment
aid permit the present trespass aclion to proceed (o trial.
H 1s possible thy the Federal Circuit will rale {*23] the
ltages erther have some sort of surface extate to SIuze I

the disputed arcas, or that their waier rights in the
dispited  areas wclude the right to graze nearby,
preventing trespass claims. The FAC alieges  iHlegal
graing on the Ratsion Allotment, the Monitor Alotment,
e Montezama Allounem, and the Mcadow Canyon
Allownent. (See FAC %% 14, 16). Bt even asswning the
aheged trespasses occurred further than fifty feet from
walr soweces or ditches in which Defendanis have
apprstenant fwaging rights, the Federal Cireuit may very
welt find that Defeadants had a right o graze thur catllie
it thess areus,

Moreover, this Court may d:.cui; the open question
of the extent of the foraging rights. if’ any. The CFC in
Fieizr 117 based s finding in dicta that the focal custom
was W provide a fifty-foot right of way alona either side
of'adisch apon early Houwse versions of the Ditch Act that

eeified [ifly feet ag the limitation based on the House's

fences around water sources was a tuking of

mm.pnon of loml custom. see 3 Fed. O ar _\:a’! ‘~’7 At}

the right could- in’ fact be wreater. The courl npeed. for
example, that "The Livestock Reservoir Siing Act of
1891 recognized rights-af-way for up fo 160 acves.” [d al
382 a.16. The [*24] final version of the Ditch Act s
signed by President Johnson in 1866 had been amended

by Sengtor Stewart of Nevada specifically to remove

lixed limitations on the dimensions of dich seius of
wiy. See'id ar 382, The lesguage of the Dirch Act as

passed specified thai the ditch rights of way recognined

by the United States would be as defined "by the lecal
customs, laws, and the decisions of courts.” See Act of
July 26, 1866, ch. 262, § 9. 14 St 251, 253 It is

possible the Federal Circuit could determine on appeal of
the CFC Casc--or that this Court could detesming during
the trial of the present case-<that the scope of the Hagey'

ditch rights of way include the ability to permil cattle to

graze within a reasonable distunce from water spurces
and appurtenant ditches while pastured near them,

whether accompanied by ranch hands or net. Thi: AOpe
of reasonableness under local law and custom with

respect to the behavior and supervision of catle will be o
fact-laden determination likely requiring expert :ﬂézimc-.r

from members of the local ranching and regulatery

communities.

Even if they cannot show vested prezing ciglis
dircetly  cognizable - under the Trealy of Guadalupe
Hidalgo--because {”‘ 51 their predecessors-in-intcrest did
nol begin using the Ranch until the 18695 and did oot
appropriate water for the purpose.of watering cattle unti
sometime thergafler--it appears undisputed that the Hages
have water rights vested under the common law in cerlain
areas prior to cither the institution of Nevada's statviory
appropriation scheme or the federal Tavlor Graring Aci
{"TGA™), The purpose of the prior approprizgtion doctdne
is to ensure and encourage the beneficial nse of seance
water resources in an arid climate. and the scope of the.
right to use waler is inextricably tied (o the pumpose for
which the water was initialy appropriated  and
continuously used thereafter. See James {1 Davenpori.
Nevada  Warer  Law SE-65  12003),  The Hagoes
predecussors-in-interesi appropriated certain waer for the
purpose of watéring their livestock. which Bisteric by
and customarily requires that the livestock come to ihe
water source--whether a hole. well. stream, digh, or
canal--to drink. When appropriied for the pumise of
walcring cattle, such cautle's access io the water source s
probably an inherent aspect of the water right itself, am!
the scope of the rights of way recopnized under the Ditch
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7261 At are controllad by local haw and custom. The
A divert waler for a prior appropriated beneficial
CArge u-uh‘-pul&.d and under Nevada faw diversion oecurs
where 1ho cattle drink. Steptoc Live Stock Co. v, Guffer,
F3 New TO3 203 POTT (New, 1‘931} 4t may indeed have
ben cusicimary when the relevant water rights vested for

- eattte 10 be permitted to araze in the area of the water

-~ sorges. Congress may manage 15 lands via the TGA or
odfer fegiskation. and it may use a permitting sysiem-to do
. but it may nol take vested rights without just

compensation, amnd the Hages could not consistent with
the Ditch Act be liable for wespass if the grazing upon
which the trespass action is basedt were an activity within
the scope of the Hages” vested rights under local law or
CUStOm Pihese facwal issues remain for triad, The
Court therefore cannot say the United States is entitled 1o
stmmary fudgmenl ou s (respass action, even it it were
W accept as undisputed ail of 115 evidence of the Hages'

caitle grazing in certain areas for which they had po-

puTmi.

There is o property sight in i grazing permit, but the
geermmeni’s pbstruction of or redaction of usufiuciory
USE I winer rights can constitte [#27] a taking, see, C.
United States v Georlack Live Stack Cor, 339 U5, 725,70
K v U35 9400 Ed i230 166 Cr CF S5 {1950)
{affirming a takings award in the Court of Claims hased
on sie diversion of water away from the plaintiff's use via
a dum system: where the plaintif? had r;panau rights urder
s@e daw), and the msuintion of a federal grazm;_. permit
swstent does not obviate property rights in grazing under
swie faw., whether those propenty rights are direct or
atendant to water rights. If & govemment agency could
completely prevent a plamtiTs access to water--water in

which it i3 undisputed the plaintitt has a usufructory right

under state law that is recognized by Congress under the
Ditch Avt—marely by cancelling a erazing permit on land
et must be traversed for the plamtift w reach the water
and then threatening a Wespass action, - then 11 could
render water rights under siate law worthless for the YTy

¢ the rghts were originatly appropriated. The nature of
a wiater fight s usuftectory, and if access is restricted
sueh ihat the water casnut be used for fis appropriated
gurpese. the right w0 use the water has beep taken, The
thevretical ownership of water that canpot be used.
because H cannol be accessed, ¥28} is worthless. The
Bitch At does not permit such 1 maneuver.

The Court aotes that a private party may have an
cesement over fedemal land, Sev Miche! v United Stertes,

" water - rights. 3

63 F.3d 130(%h Cir. F995) {Quict Title Act action {7
cattfe and- farm-use caseinent across federal wildlife

refiuge). Although the: Hageﬁ may or may Aot be.abls 1o
bring a counterclaim, vnder the Quiet Title Act lwrg-the
Court invites them o wy--depending on whan the
acquired knowledge of the United States’ udverse chtim
agdinst their asseried g grazing rights er the scope uf their
see il ar 131-32 (citing 3

28 LS =
2419a(g)). there is vo reason such an interest canno at a
minimum exist s a shield against the government's own
trespass action. " A - servient owner in Nevada may
reasonably regufate the use of an casement. but it may not
do-s0 in such a way as to: “(a) significantly lessen the
uhhty of the eascment, {b) increase !he burdens, on the
owner of the easement in iis use and erjoyment, o {<)
frustrate  the purpose  for. which the casement wad
created.” St James Vil Inc. v. Cumingham. 250 P.3d
190, 192 F9d (Nev. 7009} (quolms, Restatenient | f!wuj
of Properre § 4.8). '

s possibic :hi:_ Hages hove |729] a piescriptive
casement over federal Tand for their cattle to acoess wator
in which the flages have righis precisely for this purpose.
and 1 js possible the mminicnance of a trespass: pctivn
based on the grazing Of such cantle within a2 reasonable
distance of the water sources or paths leading from the
Ranch to lhese'soilrées'wou_ld imply an uareasomabie
regulation of the cascmemt weder Crnreinghenn. Unlike in
Cowniy of Okanogen v. National Murine Fisherios
Service, 347 F.3d 1031 19h Cir. 2003, where the
plainliffs’ right of access was bom of an expliciily
revocable contract with the government. sc¢ i ut 1084,
here the right of aceess is alleged to be a pan of the siat
faw right ftself g pr(.dalc‘- the TGA. The Cutingy n;"
COkanogan court, explicitly noted this distinction, 25 1f wi
anticipation of 4 casc.like the present onz. See id. ar 14154
("The FLPMA provides that ‘[njothing in this Aet . . .
shall be construed as términating any valid lease, permit,
patem, rmight-oftway. or other basd wse riglt or
authorization existing on the daie ol approval of s AcL’
and that ‘TaJll actions by the Secretary concemed nder
this Act shall be subject to valid existing rights.’ Lnder
this savings [?30} clause, the government could not
under the FLPMA divest a private parnty of an existing
fand use right' or other “valid exisiing rights’ buv as
described abowe, the plaintiffy’ nghts-ol-way  wore
always, by their written terms. revocable at the discretion
of the federal- governmeni” (citation omitted)). The
plaintifls in County af Okanogan could only trace their
rights of way 1o permils issued under o 1901 act that
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made wheir revocation diseretionary with the Secretary of
the Interior. See i ot [U185-86. The Hages, by contrast,
trace their water rights—and any attendamt nights such as
an casemient 10 access the water, or to graze nearby--lo
the E860s,

The TGA. under which the Hages have hdd grazing
ety in the past, 15 an alicmative source of an nbitity 1o
grage, bt it is nod the only source. I the [ages had a
Dreexistng tight 10 geare antendant to and defined by
el state law water rights, and cognizable under the
Ditch Act, that right did not disappear simply because
they later applicd for and yeceived grazing permits that
wore eventually revoked. The governpment may issue me
a heense w pick cherries on my own lagd, The fact that |
acguicsce in the licensing svstem for a [*31] time for
sk Teason does not mean my right o pick cherries on
v wwin-land, which righit predates the licensing system,
disappears when my ficense expires. The TGA itself
iclodes savings clauses similar to that in the FLPMA
pretecting preexisting rights. See 43 5.0, §§ 315, 3750,
ft is tkely that the llages havé an easement for their
ciaidle o aceess the water of oven a right to graze directly
m ihe disputed arcas simply by virtue of the water right to
the extent it is unavoidable that cattic will do so because
of the natwze of their behavior. See Huwier v, United
Srutes, I8KF. 20 148 9th Cir, 19671 U is neither fegally
ror Cvtually clear the Hages exceeded their rights in this

case. The trespass clainmy cannot be decided on summary

udgment in favor of Plaintift. ' |

CONCILUSION

IT 15 REREBY QRDERED that the Monon ‘:fﬂr_
Summary Judgment (ECF No, 186 is DENIED,

IT 1S FURTHER ORDERED that the Mations o
Dismiss or o Stay (ECF Nos. 183, 20D are DENIED.

IT 15 FURTIIER ORDERED that the '\iuswn i
Liane (FCF No. 215) 1s DE\IED

IT 1S FURTHER ORDERED that Dctbndzm@[s may
amend their Answer(s) to plead counterclaims onder the
Quict Title Act or Bivens v, Six Unkrovn Nawiod Agonts
af Fed. Bureaw of Narcoties, 403 1.5 388, U7 % (%
1999 201 £d 20 619 (197} ‘

IT [*32}1S SO ORDERED.

Dated this 16th day of May, 2011,

o Robert €. fones

ROBERT C. JONES

United States District Judgs:.
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LAS VEGAS, NEVADA, FRIDAY, MARCH 11, 2011, 8:45 A.M.

I
——-000--- E

THE COURT: United States versus Estate of
E. Wayne Hage and Wayne N. Hage.

Thank you. Appearances, please. .

MR. BARTELL: Good morning, your Honor.g Stephen
Bartell on behalf of the Uniéed Stétes.

With me af counsel table is.Nancy Zahedi, aﬁ
attorney with Solicitor's Office, Department of Interior.

THE COURT: Thank you. And, -of course;QYOu
filed your motion to appear? You're not licensed in Nevada.
You made your motion to appear?

MR. BARTELL: Yes, years ago when we-st&rted the
case, your Honor.

THE COURT: Very good.

| ‘MR. POLLOT: Mark Pollot on behalf of tﬁe Estate
of E. Wayne Hage.

MR. HAGE: Wayne N. Hage, pro se.

| THE.COURT:- Thank vyou.

Let's see. We have -- do we have motions in limine
as well? We have the motion to dismiss, to dismiss or stay,
and for summary judgment.

- Let me give you some preliminary feelings. I've

read the pleadings, of course, but I think that your oral

MARGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPORTER
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argument will be very helpful.
I don't think I'm quite ready yet —— I am ready to
deny the motion of the government for summary judgment, but

I'm not quite ready yet to dismiss their case, and let me

- explain.

The Court of Claims, of course, has ruled oh many of

the issues here. That case is on appeal, but under Ninth

Circuit law, even though the appeal has not been conciuded, it

-1s treated as final for purposes of collateral_estoppél, res

Jjudicata.

The Court has discretion to so_treat it or, of

course, to walt until there's a further final ruling, but I am

inclined to treat the ruling so far of the Court of Claims
judge as binding, issued preclusion determinations, but that
doesn't quite mean that I can dismiss yet, and let me;explain.

The Court of Claims, of course, determined that

‘there was -~ there were takings, at least temporary takings,

for periods of time with respect to the water rights., .-

The Court ruled that there was no grazing.right,
that was simply a license, and could not therefore-haﬁe
accrued a property interest sufficient to form a basié for
taking. |

The Court also ruled, however, that attendant to the
water rights, the ditch rights, ditch rights under‘the 1866

act, that there were attendant foraging rights.

MARGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPOQRTER
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The Court declined to give compensation for the
brief impairment or taking of a foraging right because they

said -~ the Court said it was attendant to the water rights.

" There are foraging rights, but there would be no separate

compensation because, without the water rights, there éimply

is no value in the foraging rights.
As opposed to a grazing right, the foraging rights,

without the water there is no separate value, therefore the

Court said T will just give compensation for the impairment of

the water rights, no separate compensation element.

What that means, in my mind, is that the goﬁernment
cannot claim trespass to the extent a foraging'right_i? being
used or implemented. |

Now, the Court went on to say that it wouldihonor --
under custom and usage, it would determine the extent bf the
foraging right.

This is purely dicta, of course, because it;did not
award compensation for denial of the foraging right, and it
concluded that it would honor what it saw as a 50*foof
foraging right on either side of the stream or the ditch.

In my mind, that's dicta, and I'm at liberty, even

though I honor the findings and issue preclusion in tﬁat case,

| I am at liberty to redetermine the extent of that foraging

right.

‘So if, for example ~- and I have found

"MARGARET E. GRIENER, RDR, CCR 'NO. 3, OFFICIAL REPORTER
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countervailing authority. . I've found authority in Newvada that
some rights, foraging rights, we're not talking about! grazing
rights now, foraging rights attendant to ditch rightséor water

rights were as much as 160-acre portions. So there i% some

~authority for going far beyond a 50-foot right.

-1 don't think I'm ready to dismiss because I cannot
determine, and may not be able to determine without a@trial
and-evidence of the =- or at least the citation of authority

for the determination of the extent of that foraging right,

whether it's just 50 feet and therefore the governmenf can

claim tréspass;beyond that 50 feet, or whether it should be

| broader. . It seems to me, common sense wise, it should be

{ broader, |

Obviously -- and it's probably a factual issue.
Obviously, -if you bring the cattle on, and you proceed along
the ditch or to a watering place at the conclusion of the

ditch, and the cow wanders 100 feet, it seems to me you're

'8till within your foraging rights.

. On the other hand, if you bring the cattle in, even
though you may raise the excuse that you're headed for the
watering trough, but you purposely let them go a mile off, in
fact, you intend that, and you leave them not only a mile off
but three, four, five, ten miles off over a periodwofitime,
you're not exercising a foraging right.

So that may be a very fact-intensive question.

© MARGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPpRTER
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‘foraging rights, that the rancher must keep a Z24-hour watch on

have a normal, habitual course every day, the fact that they

'stray beyond what the Court'might‘otherwise-determiné to be a

‘regarding any counterclaims or offsets.

‘declared by the Court of Claims now, what is it seven, 14

‘But I don't know how the government can say ;t‘s
limited to 50 feet if what factually is shown is, in.fgct, the
cowé are simply being held to the water.

In addition, I don't think the government has the

right to say, in exercising your water rights and your

the cattle. "It has no right to impose that limitationL
Znd if, in fact, you're in the process of lelading

those cows to water, or sending them to the water, iféthey

foraging right, -as long as it's pursuant to the-exercfse and
use of the water right and the foraging right, again, Ehere‘s
no claim for trespass. ~ In other words, they cannot impose a
limitation.that on the water foraging right that the’gancher
must 24 hours a day watch the cattle.

So T think that's a fact-intensive question, and T
think I need a trial both to determine the extent of the
foraging right, whether the specific instances of trespass the
government is claiming exceeds what was otherwise intended to
be simply the exercise of a foraging right.

In addition, there is nothing in the pleadings yet

You do have compensation due from the government

‘MARGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPbRTER
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million with interest?
MR. HAGE: With interest, it's 14 plusémillion.
-THE COURT: 14 plus million. So you-h%ve a
potential claim of offset. You haven't raised that i% the
pleadings.

As far as I'm concerned, you also have a pbﬁential
Bivens claim against individuals. Again, that hasn't;been
raised, and there's obviously a pleading  question wheﬁher or
not I should allow at this late date such damages to ée
asserted in this case. But if it's to the extent of offset, I
think I would be obligated to allow it, but you need ﬁo plead
it if you intend to prove it.

The Bivens claims, of course, there's a little bit
of an issue problem because those claims would be against
individuals. You can't assert a Bivens claim for takﬁngs
against the government. That can only be asserted ingthe
Court of Claims, and the government has waived their sovereign
immunity only to that extent, but you can assert a Biﬁens
claim seeking injunctive relief, for example.

In my opinion, not only in this case but in many

| cases, the government has been all too ready to -- in the name

of revoking or suspending or limiting grazing licenses, the
government has been all too ready in the history of Nevada to

impair otherwise suspected and substantiated rights of

landowners.

—— ~ - ERNrS .
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| bring - that claim in the Court of Claims.

Heaven knows, if you have a property right under the
Treaty of Guadalupe Hidalgo, the government is obligat?d to
recognize that. And if you have water rights and grazﬁng
rights attendant -- not grazing rights, but foraging rights
attendant thereto, the government is obligated to recognize
those.

And, in the name of revoking or suspending a?grazing
license, they should not be heard nor seen to fill up ditches,
to fence off property, to seize cattle, to preclude a property
owner from exercising those property rights.

. 'Now, of course, there's a takings claim when the
government engages in that action, and the government has

waived sovereign immunity only to the extent that you must

But as against the individuals who are involved in
that process, there is a Bivens claim, not against the.
government, and the government -- and there is a Bivené claim
that ¢an be asserted in the district court against those
individuals possibly to the extent of damages, but certainly
to the extent of requested relief by way of injunctive relief,
you will not henceforth interfere with those water rights,
ditch rights. or attendant foraging rights.

"So-that's a potential issue, too. Again, we:will
address it only if you raise it in the pleadings or oniy if

you file a motion to amend your pleadings to so raise it,
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~otherwise I'll assume that you are not pursuing that.

So I do think I need a further trial.

I am willing to give preclusive effect to the

-findings.at this juncture. . Of course, there may be -- if we

get a federal circuit appeal decision in the meantime, that
may change the course of the case, but otherwise I'm‘willing
to give preclusive effect to the findings so far.

But I do think I need a trial on those remaﬁning

issues, the extent, either by authority citation or by trial,

-expert testimony, of the normal usage relative to the'foraging

right, as well as a claim or claims of offset. .

. S0 those are the issues that I see as-remaiﬁing.
That's my thinking so far.

One last comment, too.

. Beneficial use. As we know, the propérty right is
determined under state law, it's not federal law, andsa water
right in Nevada and in the west generally is based upon
beneficial use, first in time appropriated; first in fight, as
opposed to the riparian systems in the east.

And those water rights are attached to a particular
beneficial use. For example, if you're a farmer and you have
appropriated water rights, it's for a particular beneficial
use, and, if you don't use it for agriculture, if yop:instead
use it for household, or even to sell, therxe's a poteﬁtial

claim of abandonment or loss of the water right.

MARGARET E. GRIENER, RDR, :CCR NO, 3, OFFICIAL REPQORTER
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Similarly, for a rancher, the beneficial~use; I'm
assuming, that was the basis for the Court of Claims d?cision,
was ‘'watering cattle. l

The rancher can't be heard to say we still ohn and
have not abandoned a water right because we're using i£ to
water the town next-door or the city next-door, or because we
found a rew beneficial use, we've set up a manufacturing plant
on ouyr property.

So-it's clear that the water right is'attach?d to
the beneficial use of the watering of cattle here, and:that
may have a great deal to do with the extent of the féraging
right: In other words,; that's another reason not to honor a
50-foot dicta determination.

If, in order to water the cattle and to pres%rve a
beneficial use associated with watering the cattle, az
100-foot, a 200-foot, a énewmile foraging right is nec%ssary,

that would be-.a matter of evidence.and, as far as I'm

~concerned,. would be attendant as foraging right to the water

right.

Those ‘are my thoughts so far. I've partially put

them into a written document, but I do need your commehts

about -the binding effect, the collateral estoppel effe;t, the
other issues raised on summary judgment, the request for a
stay or to dismiss, I think your arguments will be helpful.

So we do have the motion to dismiss, and we have the

MARGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPQRTER
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countermotion for-summaiy judgment. Maybe. I'll let ycu go

ahead with the motion for summary judgment first, and, then you
can counter it and respond with your motion to dismissg,
please. Thank you.

. MR. BARTELL:. Your comments were very helpful,

your Honor, and I will attempt to streamline my argu@énts in
light of your comments. I

The case before this Court involves,the=inténtional
and repeated trespasses on an ever-expanding scale ofé
unpermitted commercial livestock cperations on federai lands.

As the Supreme Court stated in Light versug!United
States, the government may object to its property being used
for grazing purposes and is charged with the duty and%clothed
with the power to protect the public land from trespass.

Your Honor, the United States maintains the#e are no
genuine issues as to any material facts and disputes. What
remains before this Court is only a question of law..

The United States owns the approximately
752,000 acres of lands at issue in this case.

THE COURT: . And to make the record compiete, we
need to put on the record what the Court of-Claims.found.

They said there's no attendant rights, surface
rights, to the: 752,000 acres, but they base that on Spanish
law, and, of course, the law since the Treaty of Guad%lupe

Hidalgo. In other words, the cattle of defendant's

MARGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPORTER




10

171

12
13
14
15
16
17
18
19
20
21
22
23
24

25

12

predecessor have been ranging on that 752,000 acres p;ior to
the Treaty of Guadalupe Hidalgo, as I understand it. |

What they could not prove, though, according to the
Court of Claims, is they could not prove that under Mexican
law that had to be honcred under that treaty, or property
rights, that under Spanish law, there was-no'surface.right
attendant to the fact that your cattle had been ranging on
otherwise public lands for some time.

MR. BARTELL: In fact, your Hcnor, there“s no

evidence whatsoever, and defendants have presented no evidence

in response to our motion that they ever grazed cattle! prior

to 1848, the date of the treaty, or their predecessors; in

- interest. There's just no evidence to that effect.

In fact, the Treaty of Guadalupe Hidalgo traﬁsferred
all-of the land in Nevada to the United States, and thére were
no private rights withheld.

THE COURT: And in the treaty, the United States
agreed to honor recognized property rights under that treaty.

MR. BARTELL: Yes, your Honor. However,éno such
rights have ever been determined to exist in Nevada. There

were some in California and New Mexico, rancheros and what

| have you. There has never been any evidence, or any court has

ever found any such rights pre-existed the treaty in the State
of Nevada.

THE CQURT: Or, more importantly, with respect
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to this case, there's no proof that predecessors' cattle
ranged on this property prior to that treaty.
| MR. BARTELL:  Absoclutely not, your Hon&r.

In fact, I'm just going to go ahead at thisétime and
turn to a couple of maps I brought just to take a momént just
to orientate the Court te really the lands at issue aﬁd to
also demonstrate there's no facts in dispute.

I have two maps. They may be hard to see fkom where
you're sitting, it's a little bit far away, but I have copies
that I can hand to you if I may.

THE COURT: Please.

MR. BARTELL: Your Honor, defendants have also
been provided a copy of these two maps. In fact, oneéof the
maps was presented by the defendants in deposition. i

- If I could just briefly explain what we're ﬁooking
at. The larger map simply shows the land ownership aﬁd the
area at issue. |

In the lower left corner is the city of Tohopah.
1-95 runs up into Tonopah and goes on. The land at issue is
highlighted in black. It runs approximately 50 mile$ up and
about 20 miles across.

TQE COURT: Where's the ranch, the
privately-owned ranch? .

MR. BARTELL: If you'll lock =- if I may

approach the exhibits.
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-7300-acre Pine Creek Ranch that is owned by the Estate:of

here, and this is the Tonopah Airport (indicating).

-THE COURT: Please.

MR. BARTELL: These light gray areas are the

Wayne Hage.

THE COURT: Okay.

MR. BARTELL: It's made up of eight to. tén
different parcels approximately that are scattered thr@ughout
the Monitor Valley.

What we have here in the pinkish is lands
administered by the Bureau of Land Management, Monitor :Valley
and Ralston Valley. There's also some private lands déwn

‘THE COURT: Okay. Now, pinkish, where i% the
pink land?

MR. BARTELL: Well, okay. This color isfmore
like a -- an Army green.

THE COURT: Background.

MR. BARTE@L: Army green, okay, and then we have
this more pronounced green color, the land that has been
reserved as of 1907 as national forest, and then we haée the
names of the different federal grazing allotments set forth.

THE COURT: Now, the establishment of thé forest
land was 1907, and the establishment of the brown-parcéls -

MR. BARTELL: Well, that's just been public land

since the Treaty of‘Guadalupe Hidalgo and is now administered

"MARGARET  E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPQRTER
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by the BLM,

THE CQURT: Now, the licensing system, ?he
grazing licensing system dates to when? :

MR. BARTELL: The Taylor Grazing Act of§1935,
set forth the grazing permit for the public land, BLM?land.
Approximately 1907 is when the Forest Service was Created and
they started licensing grazing. .

THE COURT: Okay.

- MR. BARTELL: The lands at issue are really up
here (indicating), the Meadow Canyon allotment, the Forest
Service, to the left of the valley, Table Mountain al;otment
to the right of the valley. |

THE COURT: Are you showing any of the_éitch
areas?

MR. BARTELL: I will address those in just a

THE COURT: Okay. |

MR. BARTEIL: Then the Monitor allotmeﬁt,_the
center parts of the valley, and this large Ralston allotment
at the bottom.

- .-The testimony presented by Mr. Hage and thé
gentlemen who worked for Mr. Hage as to how they run their
cattle operation demonstirates -- and these are maps aﬁd
testimony excerpts from depositions attached to our métion -=

that they place as many as a thousand cows out on these
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federal lands year round.
.In winter or the cooler months, the animals ére on

the valley floor by the BLM. ' 5

'THE COURT: Are there fences?

MR, BARTELL: There are some fences. Th%re are
fences along the highways. Some of the allotments areéfenced,
some of them are open. ?

THE COURT: For example, here we have th% purple
area, privately-owned land, along the green border theﬁe, the
brown .or green BLM, or the lower portions, is the priv%te
property fenced off? l

MR. BARTELL: Some of it is, some of it is not.

THE CQURT: OQkay. |

MR. BARTELL: Sc what we have 1is this, apd then
going back to the cattle operation, in the summer or tﬁe
warmer months, the cattle then are drifted or trailed ér
herded up into the higher elevations of the national f@rest.

Now, regarding your guestion about the ditchés, the
claims court found ten ditches to be owned by the estate. All
of those were subseqguent to 1848.

. THE COURT: And in which .areas?

MR. BARTELL: Those ditches were primari?y all
within the Monitor allotment ‘bringing -- |

THE COURT: ' Monitor, right.

MR, BARTELL: -- bringing water from the, Forest

MARGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REP@RTER



10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

Service lands down to private lands, these private lands.

Some of the ditches were several miles longf some
were shorter, and there were ten ditches that basicaliy moved
the water up here (indicating). ;

“THE COURT: So the Monitor complex had %ome.
How about Table Mountain? :

MR. -BARTELL; I believe the ditches f—_i don't
think so, your Honor. :

I have 'all of cour declarants here in court,;and our
witnesses, and they'll confirm that. In fact, I-woul% have to
say Mr. Hage probably knows very well where these dif&hes are
himself.

THE COURT: Yeah, in fact, I've got it‘ﬁere.
Let me pull it up sco I know which ones were denied byéthe
Court of Claims and which ones --

MR. BARTELL: The Court only found ten éitches,
and most of them came off the Meadow Canyon, .Forest Sérvice
allotment area down onto the valley floor.

Now, what's interesting about --

THE COURT: :Give me one minute. Let's see.

Six allotments, original permits, Table Méuntain -
then in the pretrial rulings in Hage 1, Hage 3 and 4, the
Court of Claims -- made the ruling on the 752,000.acr¢s of
grazing land.

The Court ruled that there were water rights in the

MARGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPORTER
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-1868, ‘Andrews Creek, Barley Creek, Combination Springs; Meadow

"2, Well No.:-3.

1866 act ditches, Baxter Springs pipeline, McCoran pipéline,

18 4

following bodies of water within the Monitor Valley -- Monitor
Valley. . That's the Monitor complex, right?
- MR. BARTELL: Yes, your Honor.

THE COURT: The priority dates between 1866 and

Canyon Creek -- where's Meadow Canyon? Mosquito Creek; Pasco
Creek, Pine Creek, Smith Creek and White Sage Creek. |

They ruled that they had water rights withinéthe
Ralston allotments priority dates 1917-1981, ALC well,;Airport
well, Baxter Springs, Black Rock well, Cornell well, Frasier's
Creek, Henry's well, Compass Creek, Pine Creek well,'Fgce
well, Rye Patch channel, Salisbury well, Silver Creek @ell,

Snowbird Springs, Spanish Springs, Stewart Springs, Well No.

And within the McKinney allotments, 1919 to 1920,
Cane Springs, Cedar Coral Springs, Mud Springs and Perot
Springs.

They ﬁenied -- and, of course, it also made Fulings
with respect toéditches, the Andrews Creek ditch, Barléy Creek
ditch, Barego ditches, Combination pipeline, McCoran ditch,
the Meadow Creek ditch, Pasco Ditch, Pine Creek irrigating
ditch, Spanish Springs pipeline, and White 3age irrigaﬁion
ditch.

' They failed to show that the following ditches were
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Desert Entry ditch, Hot Well ditch, Mountain Desert pipeline
and the Salisbury well pipeline.

So I think that's the extent of the rulingé;that we
have.

MR, - BARTELL: Your Honor, and it's important, T
think, to note the United States here before this Couft in
this case 1s not challenging any of the water rights, the
Monitor Valley adjudication, the Court of Claims Courﬁ found
the estate to own.

THE CCURT: How about trespass within certain
distance of those rights or those ditches? Are you ciaiming
any trespass, let's say, within 50 feet of any of thoée?

. MR. BARTELL: Absolutely not, your Honor. There
are -- |

THE COURT: Are you claiming trespass within a
mile of any of those ditches?

MR. BARTELL: -That's -very possible, your Honor.

THE COURT: Okay. |

MR. BARTELL: All right. Now, the last point I
wanted to demonstrate here with these maps is to compare it to
Exhibit 4.

This is a map that Mr. Hage gave to the United
States in his deposition, and he was asked to highlight the
extent of the Pine Creek Ranch, what does the Pine Creek Ranch

own, and this highlighting surrounding this land was done by
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‘land that surrounds these federal allotments, which | g

Mr. Hage in deposition.

He testified that while the Pine Creek Ranch@makes
up about 7300 acres of fee simple, absolute land, all %f this
other land is what he calls feelings. !

"THE COURT: How were the 7300 acres acquired, by
patent, by grant from the Mexican government or the Spanish
government? How was the criginal patent acquired?

MR. BARTELL: Mr., Hage's father purchaseé this
land in the mid 1970s from a previous rancher. :

THE COURT: Right.

"MR. BARTELL: And they, in turn, purchased it --
there's a chain of title showing this land over time —%

THE COURT: Is the original patent from the
United States or is it from the Spanish government?

MR. BARTELL: TIt's from the United States,
absolutely.

THE COURT: Okay.

MR. BARTELL: Okay. What's interesting here is

just that he claims the fee land to be the exact same ﬁederaﬂ

demonstrates for this Court, just to, again, orientaterthe
Court, it's a hundred square miles, 750,000 acres of.federal
lands, and it's the same lands at issue.

I am not -- the map that Mr. Hage highlighted is

already in the record. The other map is only prepared for
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demonstrative purposes.
Now, this Court has already held, as have npmerous
other courts, that the United States owns these:federal lands.

That's one point for which the United States has moved for

summary -judgment, that we would have to go to trial tb

demonstrate the title, the history, what have you, thgt we own
the lands. That's just one point. |
But then, as a matter of law.—

THE COURT: But the lands' ownership, as we all
know from law school,  includes many sticks.

MR. BARTELL: Yes, your Honor, we do.

THE COURT: Including potential ownership of
easements.

. And are you alsc asking me to conclude summary

judgment wise that there are no easements?

MR. BARTELL: Nc¢, your Honor.

THE COURT: No. You just want a declarétion
that, in fact, the government owns title --

MR. BARTELL: Yes, your Honor.

THE COURT: -- to the bare land.

MR. BARTELL: As a matter of law, yes, your
Honor, and . further, as -a matter of law, that the United States
has the right and the responsibility given to it by Congress
to manage, administer and protect these lands.

THE COURT: (Ckay. But wyou don't necessérily
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have the right to exclude this particular user.

MR, BARTELL: Your Honor, if this user weére to

| go up onto these public lands on horseback for recreation

purpose or what have you, perhaps not. To go on —- :

THE COQURT: But what if they go on those;public
lands to use their water rights? :

MR. BARTELL: The United States is not i% this
action attempting to interfere with their water rights;
absolutely not. The United States recognizes that water
rights are a protected property interest.

THE COURT: 2And are you here seeking to prevent

them from using foraging rights attendant to the normal use of

the watering spots, the watering ditches, the water riéhts?

‘MR. BARTELL: Your Honor, the United States does
not maintain there are any such forage rights -- - l

THE COURT: Sure.

MR. BARTELL: -- attendant to the water %ights.

THE COURT: Although the Court of Claiﬁsjheld
there were.

MR. BARTELL: The Court of claims --

THE COURT: And it's also dicta, of course,
because the Court of Claims refused to give compensation for
loss of the foraging rights because all of the value was in
the water rights. That's the analysis as I understand it.

'MR. BARTELL: You're right, your Honor, but --
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THE COURT: So it's dicta.

MR. BARTELL: But every --

THE CQURT: So 'it's dicta both that they have
foraging rights, and.it's also dicta that they're liﬁited to
50 feet. But you contend and you want me to determiné that
there are no foraging rights.

MR. BARTELL: Yes, your Honor..

And the reason for that is because, first, ihe
claims court is a court only looking at their taking.é If, in
fact, that is dicta, so be it. .

However, every other court that has looked at this
precise issue —-

THE COQURT: To the extent they ruled they had
property interests and there was a taking, that's notzdicta,
that's a holding.

ME. BARTELL: Yes, your Honor.

THE COURT: And I'm bound and ycu're bound.

.To the extent they say there is a right, but I'm not
going to compensate for it on a different basis, it's.dicta,
and I think I'm at liberty to redetermine that.

I'm at liberty to determine that there are dr are
not foraging rights, and I'm at liberty to say that those
foraging rights are 50 feet, a mile, ten miles.

MR. BARTELL: Okay. And, your Honor, tﬁe United

States would only ask this Court, if it's going to be
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THE COURT: But you told me there are cléims of
trespass, there may be, within a mile.

MR. BARTELL: Within a mile or several mhles
there may be. But the waters that the defendants are ﬁsing
aré these other springs and streams located all over the

758,000 acres, rot just along the ditches.

Going back to how they can continue to use their

.water, the estate privately has over 24 miles of pipelines

where they pipe water from federal land, all over fede?al
land, to benefit their grazing operation. .

The United States is not coming before thiséCourt
saying that they cannot come to -- go to the state engineer,
seek to change their place of use for these — all their water
rights, which we're not contesting, and bringéthat water down
to their 7300-acre ranch.

THE COURT:: Of course, they shoﬁldn't even have
to do thdt. They should not have to go to the state éngineer
and seek a change of place of use. |

MR. BARTELL: Your Honor, if tﬁéy want toc graze
these hundreds and hundreds of cattle on a coﬁmercial
operation on federal land, they need a federal permit.

THE COURT: In order to use -- 1f there's a

recognized water right based upon a beneficial use of watering

cattle, they have the right to walk across -— with the cattle,

to walk across federal lands to get to the water.
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MR. BARTELL: Well, your Honor, the United
States -~ I understand the Court's position, and the United

States maintains that that is contrary to federal law, to the

Nevada, State Engineer's law, to the Nevada Supreme Court law,

Ninth Circuit law, every other -- even the federal circuit and
the claims court have also all ruled there is no such right.

No court has ever expanded a water right to%allow
someone to come onto someone else's land, not just to?access_
or use the water, but to graze animals in an undefineq_limit
around . that land. |

- And on federal lands in particular, federal laws,
Congress has said if you're going to graze Cows Oh féderal
land, you need a permit.

His predecessors, his father had a permit for many
years. They never disputed that. They came to the United
States and said we want a permit to graze our cattle. They
got a permit.

THE COURT: . We all know what that game.is about.

MR. BARTELL: I understand that, your Honor.
But. that's the claims court, they were awarded $14 million.

THE COURT: 2And the game, just for the.record,
even though the government in many cases didn't have the right
to insist upon a permit, because asking for a permit would be
an additional limitation on the right of use of a property

rights, nevertheless, the government in many cases has
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All of these facts are undisputed.
‘The United States maintains that what is left 1s

simply a gquestion of state law, and it is not a novel question

| of law, it's the question we've been discussing this m?rning,

whether their water rights allow them to go up and'bfiﬁg these
hundreds and hundreds, up to a thousand animals all 6v§r these
federal lands any time, anywhere they want, irrespective of
the federal rangeland conditions or any other federal
oversight,

Your Honor, I understand this Court has said:trial
would be helpful on some of these issues.

If this Court is inclined to deny the United| States’

‘motion for summary judgment, the United States requests this

Court at the very least grant summary judgment on some%of the
issues ‘so that we have some direction going forward in;trial,
do we own the land, do we have a right to' manage it.

These are undisputed facts. Do we go before this
Court in trial demonstrating they've received trespass
notices? They have admitted all these undisputed facté I have
just described.

Finally, the reason that the United States maintains
that it's entitled to summary judgment as a matter of law in
light of these undisputed facts is because there are,—% there

is no support for defendant's defenses in federal law, state

law, the claims court decision in Hage -versus United States
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that they rely on.

Finally, the ongoing trespagses are escalating every
year resulting in increased impacfs to the federal lands
preventing the agencies from managing the lands. They;re not
out there impounding the cows, they're turning to thisgcourt
for relief, and it's preventing the agencies from --.

THE COURT: It's a smart thing to do bec%use the
prior .impoundment, at least parts of it, I'm sure,_wéré
contrary to the constitutional rights of the-defendant.here.

MR. BARTELL: The claims court didn't fiﬁd -

THE COURT: There may well be that there?s every
right to bring a Bivens action against-gqme of thesejpeople
for impairing his constitutional rights. |

MR. BARTELL: Well, your Honor, the claims court
did address that impoundment and did not find there to be a
taking for that impoundment, they found it to.be lawful.

THE COURT: In essence, that's not wha£ ;hey
found. The Court found that the costs of managing aﬁdfkeeping
the cattle, the costs of sale, exceeded the value of the
cattle, and therefore there was no compensation element,

So the Court didn't say there was no takings by
impounding the cattle, it simply found that the value pf the
cattle for which they would receive compensation was less than
the cost to the government of impounding and keeping and

managing and selling the cattle.
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the Court's question.

MR. BARTELL: Your Honor, at this point I would
just like to highlight some of the points that we have made in
our motion for suﬁmary judgment. |

THE COURT: So to reemphasize that last point,
if some of those cattle were improperly impounded because they
were grazing improperly, so be it.

If some of those cattle were impounded because they
were properly grazing or foraging within water-right
attendant, foraging-right areas, then there's 'a potential
Bivens violation for whoever did that.

And even though the government isn't obligéted to
give compensation, an individual might be bbligated fof
compensate for that impoundment.

MR. BARTELL: And, youfr Honor, that impoundment

was over ten years ago, and it was 105 cattle, in response to

THE COURT: Thank you.

MR. BARTELL: Now, turning to the motibnjfor
summary judgment, the United States is seeking summary
judgment as to six different elements.

First, as I mentioned,; that the property is owned by
the United States as this Court has already ruled. |

That federal law prohibits placing livestock bn
federal lands without authorization. I respect the Couit's

comments on this point this morning.
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statute has any effect on their right to use these federal

That defendants have placed these livestock én the
federal lands without federal authorization, an issue @ot in
dispute. |

That the placing of livestock vioclates federél law
and constitutes trespass. Again, I respect this Couft?s
comments this morning. |

That the United States is entitled to compengation
for those past trespass that are continuing,fo this date,
which we maintain is really the only issue that should;be
presented at trial because we feel all these other iss@es
should be decided as a matter of law.

And, finally, that the ownership of stock watering
rights by the estate does not provide a defense for Mr. Hage
to be grazing all of these animals on federal land. |

Mr. Hage has questioned the;ownership‘ofutheéfederal
lands in his briefs. I'm not going to go through our whole
explanation of why we own land. .

We have attached a declaration of Mr. David ﬁoreland
who is the final autherity for federal lands surveys in the
State of Nevada explaining that this is federal lands.

- That the United States has a right to manage these
lands pursuant to the Constitution and the Property Cléuse as
also set forth in ocur briefs.

Defendants deny, however, that any land-manaﬁement
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lands, and, in fact, Mr. Hage has testified that the‘Taylor
Grazing Act, the Federal Land Policy and Management Act, and
other federal laws, and I quote, "do not apply to the r;ghts,
lands or property of Mr. Hage or the Pine Creek Ranch."

He claims he is exempt to these laws. They're
applicable to everyone else in the United States. Thisris
contrary to the U.S. Constitution, federal laws and

regulations.

It's also inconsistent with this Court's preﬁious
decisions, and in another case before this United State%
District Court for Nevada, in the United States-versus:
Gardner, the Court granted summary judgment and enjoined
unauthorized grazing, ordered the removal of livestock from
federal lands and awarded damages against the Elkoe County
rancher who used similar defenses.

That case went up to the Ninth Circuit, and it was
affirmed.

The arguments are no different here, your Honor.
What they're arguing is that their appropriation of these
water rights gives them this exemption, and as 1 have
mentioned, the courts have uniformly held that is not the
case.

In particular, in Omaechevarria versus Idaho, the

United States Supreme Court said Congress has conferred no

rights for citizens to graze upon these public lands. There
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are numerous other cases all included in our -briefs. i'm not
going to go through them all. |

One case, however, in particular I do want.té bring
to the Court's attention is a Ninth Circuit case, Hthér

versus United States.

The Ninth Circuit recognized that Hunter hadgwater
rights on federal lands, but it concluded that the rigpt does
not include an easement to graze the cattle on the federal
lands. The court held that the holder of the stock wa#ering
rights on federal land is limited to the right to use éhe
water but not the adjacent forage, énd one who claims é-right
to the forage claims to§ much.

Your Honor, this Court should hold the same. It is
consistent with everything from Nevada Supreme Court, Ninth
Circuit, Supreme Court, every other court and this Couft in
other trespass cases. There's nothing different about this
case. -The claims court case is irrelevant for the issues
before this Court. '

-I'd also like to just highlight one other éaSe which
was the Ceolvin Cattle Company versus United States. In that
case, Mr. Colvin argued that his water right gave him ~- he
had a grazing right inherent in his Nevada water rights.

The federal circuit, affirming the claims court,
rejected this argument stating, and I guote,

"Any water right that Colvin or its
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predecessors obtained could not and did not “include
an attendant right to graze on public lands.™.
We feel that these cases speak for themselves.
Now, your Honor, this Court has also asked for
comments regarding estoppel and whether there should be' a
stay. :
Turning to those two arguments that thé'defeédants
have made, collateral estoppel simply does not applyihere. A
party against whom estoppel is sought must have had thé full
and fair oﬁportunity to defend itself on an issue of:prior
litigation. '

There was no issue before the claims court about

whether there was a right to grazé without federal permits.

The second amended complaint'filed in the Cléims
court had three causes of action. None of thém‘inclﬁdéd a
claim that they can graze without a permit.

All of their causes of action sought compénsation
for takings primarily as they related to their federal
permlts. They weren't denying that they shouldn't have
federal permits, they were saying that they were taken, sought
compensation.

Further, estoppel should not be used-against the
United States, or should only be used, perhaps, if it is used
at all, in very rare circumstances. Federal courts haée held

it should only be applied adgainst the United States where
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doing so would not abrogate the constitutional authority of
Congress without a showing of misconduct on the part of
government agents. This has been upheld in numerous courts.

Now, turning to the question of whether this case

should be stayed, the defendants assert that they hold'a

property interest in the nature of water rights that'a@thorize
them to place livestock all over the federal land becaﬁse of
the ditch rights. .

They're confusing their ditch rights with access to
all of their other vested water rights, many of which are
peppered over this 750,000 acres of federal lands. However,
they have not identified any legal support for their position.
They disregard all of the precedents I was previously
discussing.

They also ignore the claims court's direct comments
that the forage right it found along those ditches did not
extend to all of the other water rights.

Now, I understand this Court has sadid thatﬁs_dicta,
but if we're going to look to what the claims court said,
let's look at what it said about placing livestock on the
water sources that are at issue in this case, and the claims
court said there is no forage rights. It even said -

THE COURT: It said that there are foragg rights
attendant to the ditches. .

MR. BARTELL: To the ditches. The forage along
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the ditches are not at issue.

THE COURT: Of course, pipes from water sources
are a rather modern invention, aren’'t they? o

MR. BARTELL: I-don't know --

THE COURT; Historically, &ll of thoSe-wéters,
as evidenced by the alluvial planes below them, were’ .
originally ditches.

MR. BARTELL: Yes, your Honor.

I don't know this for a fact, but I don't kndw that
pipes were really used béfore the invention of plasticé PvC
piping. .

The Estate has over 24 miles of pipes.

What's interesting is Mr. Hage, in his declafation
attached to their motion to dismiss, or it 'may have been
attached to their response to the United States’ motioﬁ for
summary judgment, goes on at length saying if you interfere

with my water rights, there will be no way for me to use this

water because I'll have teo construct miles and miles of

ditches, and that's impractical because I'll have to{get
federal'authority, and the water will be lost through seepage
and evaporation, and using these ditches will be very
difficult.

He goes on and on about ditches, that would be very
difficult., He doesn't even mention once the use of pipéline,

something the estate has over 24 miles of pipelines.
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I won't belabor -that point..:

Going back to why there should not be a stéy:of this
case pending that case, not only are there differentliésues as
I've described —- o

THE COURT: I'm inclined to -agree with you. I
do think I need a trial.

So let's hear their response on ihat point; and then
you can reply.

MR. BARTELL: Very well} your -Honor. |

THE COURT: ©On all those issues, please.é

‘MR. BQLLOT: Your Honor, may it.please.tﬁe
Court, I think I first want to address your.initialjcomments
about the ditch rights-of-ways because the government
cértainly has made a very big deal about the Court's finding
with respect to the ditches, and has suggested that thé only
water rights to.which there is an attendant forage right are
the rights-of-ways within the ditches,

And we would take issue with the government's
statement that all of these things were originally iﬁ ditches
because they were not. As the claims. court found, there were
seeps, there were springs, there were water bodies, there were
streams which were not ditches,

. And, in fact, when:you read.through your list of the
findings of the claims court, you read where the=Court:found

water rights in certain springs, and then ~-- but also said but
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there's no 1866 ditch right=of-way.

So the finding of a water right is independent of
the finding that there was a ditch right-of-way, -the point of
diversion, of course, being the head of the Gow.='Where§er the
head of the cow goes down to drink the water, regardless of
what that source is, that's the point of diversion'unde?
Nevada law. :

We respectfully suggest and -- hang-on. I almost
forget to bring this up.

As we pointed out in our briefs, what the Court of
Claims did was to first determine as far as the water rights
and the ditches were concerned, it went through ‘essentially a
two-point analysis.

Its first point is there is an inherent right to
forage adjacent to a vested water right. |
"THE COURT: TUnder Nevada law.

MR. POLLOT: -Well, I think, -your Honor, it was a

.case of Nevada and federal law.

I think when the Court locked at it and looked at
the Act of 1866, it found that Congress:simpiy'could‘noﬁ have
intended there to be a water right and yet . deny the
opportunity for the cattle to graze adjacent to that, whatever
adjacent means, because without the ability to graze? they
couldn't use the water right.

It was simply as a matter of comnion sense and the

MARGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPORTER




10
11
12
i3
14
15
16
17
18
19
20
21
22
23
24

25

431

Act of 1866, which is a federal enactment which interfaces
with state law. So Congréss recognized that state law
governs, you know, what is the appropriation of water,;what is
a point of diversion, what is the priority date, what state
water law applies to it, but what is appurtenant to thét water
right, such as foraging, is going to a combination of %he two
bodies of law. | ;

When Congress enacted this in 1866, I think it would
be pretty clear that the better part of Congress prettf much
understood cows and how they behave. |

As we point out in our brief --

THE COURT: Does the 1866 act~also‘cover?
agricultural ditches? :

MR. POLLOT: It did, your Honor. It sai@ for
mining, agricultural --

. THE COURT: So, for example; if you own the land
adjacent to the canal, and I have a water right but i'm next
to you, and the point of diversion is actually on your "land,
under the 1866 act, let alone under other law, I have the
right to have my water transported across ycur land. |

MR. POLLOT: That is correct, your Honor, or for
me to go across your land -- across my. land to access that
water, either way, because otherwise the water right is
useless.

I mean, the government here has said over and over
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again we're not seeking to interfere with the water rights,
but if the Hage -- .

THE COURT: But if I have a ditch acroés &our
land out of the point of diversion which is on your land, I
have a right to preservé the ditch.

MR. POLLOT: That's correct, your Honor.

THE COURT: Under the 1866 act. |

‘MR. POLLOT: That's correct, your Honor, pecause
it's -- in a sense, your Honor, aside from the fact the
federal government is involved in this, this'is,'frankl&, a
garden-variety, everyday dispute between neighbors, whai are
the rights-of-way, what right do I have to go across’yo@r
property to access my rights, you know. :

And anyone who takes that property, if the.quted

States were to patent the underlying land’'to somebody eise,
whoever they patent it to, they get whatever their pﬁed5cessor
had.

-.If I had a right-of-way across thatrproperfy-either
to take my cattle there or transport that water from the ditch
to my property, whoever takes that property from thelUnited
States, that's what they get.

Arid, vyour Hondr, the reason I bring this up is
becagse the Court first finds in a complete sentence, no
semicolons, no commas, no anything, that -- and I'm going to

quote here,
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~the waters inside the ditch because those are the waters that

"Concurrent with the accompanying easement to
perform ditch maintenance via the right-of-way, the
court finds that a limited right to forage," and this
is critical language, "is appurtenant to and a
component of a vested water right,"”

not vested water rights in ditches, a vested water rig@t.

The next sentence goes on to. address the .issue of

it found to have been taken.

It didn't need to address how broad the foraée right
adjacent to a water is at the side of the ditch in the51866
Act, because it didn't find those waters to .have been éaken

The Court went a very exhaustive list because the
first phase of this, after all the procedural wrangling was
over, was to determine, first of all, whether the Hageé had
property rights and whether those -- what those-properﬁy
rights were and what the scope of those rights were because if
it didn't find that, the rest of the takings case woﬁld be
irrelevant. |

The next phase was to determine, okay, did the
government's actions rise to the level of a taking, and it
found, as to certain rights that it identified,-it«didh and as
to other rights that it identified, it did not.

- THE COURT:  And to be.a little more complete,

the Court not only found a complete taking, .but in ‘some
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‘instances a regulatory taking.

MR. POLLOT: Both a regulatory taking and a
physical invasion and occupancy taking, your Honor, that is
correct.

And it found a regulatory taking based on the: idea

that the reasonable right to regulate such as it had, abd we

spend a 1ot of time in our briefs discussing exactly what

authority BLM and Forest Service had, and to the extent;that
any -- they could regulate the ditCh-rightS*of-Ways,-anﬁ the
Court concluded that they couldn't; but where it found them,
it found itrspecifically because the govefnment's actio; was
not reasonable but unreasonable. .

So we respectfully submit that when the Court --
and, -as I said, when you identified certain rights, you said
aha, the Court found water right but didn't find a ditch
right-of-way, which meant there was no ditch'fight—oﬁuway to
be taken. That doesn't mean there wasn't an adjacent ﬁorage
right because that would have made no sense. ‘Why would there
only be a forage right inside ditch rights --

THE COURT: What's the limit of the forage
right, first around the source? 'LetFS'say we“re‘only talking
about a source and not a ditch.

MR. POLLOT: Yes, your Honor.

THE COURT: Let's say the water seeps back down

into the ground. What is the finding of the Court relative to
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a foraging right just around a water.source?

MR. POLLOT: It didn't find one, your Honor, and
that's where I agree that, in fact, a trial would benéeded as
to that issue, .what is the extent of it, because that'$ going
to include things like ~-

THE COURT: = Do you claim there's any foréging
right -- let's say, it's a mile away, the water source, from
my property line over government land.

MR.. POLLOT:. Yes, your Honor.

THE COURT: Do you claim any foraging riéht
between my fence and the water source? j

MR. POLLOT: I do, your Honor, and the r?ason
that I do, and this is why I agreed that a trial wouldibe
necessary, because a lot of that depends on the normal -
behavior of cattle which Congress had to have -- preéuﬁed to
have within its contemplation when it did what it did in the
Act of 1866.

So evidence would need to be put on showing that,
you know, this is how cows behave, this is how likely they are
to wander away from a watering source. How feasible is -~

THE COURT:. So don't we need to get on with
that? Shouldn't I set the trial?

MR. POLLOT: Well, the proklem, your Hpndr,
there is a potential, and we think it's small, that the}Court

of Appeals might overturn the claims court decision whith
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would open up an entire panoply of stuff. -

I suppose we could go ahead with the trial, tﬂen
reopen it, hold an additional trial 'if the Court gets
overturned, but I'm not sure that that would be 'a good use of
the parties’ resources Or the Court's resources.

But, you know, we're certainly willing to do that
because we think we can establish those facts. |

The point I really wish to make here, your Hohor, is
that if we make these determinations, it's not just Qith
respect to the water in the ditches. |

I think the Court said, okay, these are the w%ters
that are going to be taken, and therefore I will define --

THE COURT: By the way, is this a jury trial?
Their assertion of trespass damages and/or~any-claim of offset
or otherwise, is that a jury trial issue?

MR. POLLOT: Well, your Honor -~

THE COURT: Both sides have asked for £he trial
to coccur in Elko or in Reno? .

MR. POLLOT: Reno, your Homor. 1 think, -
frankly, since we are dealing with --—

THE COURT: Is it a jury question, and can we
draw the jury panel from all of northern Nevada, or do we have
to limit it to Elko?

MR. POLLOT: No, I don't think we would have to

1imit it to Reno or Elko, your Honor.
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1 do believe that there are -obviously questidns of
fact, except we believe that those questions of fact'ag to the
nature, scope and extent of the rights-of-way are subjéct to
collateral estoppel, there's no need to relitigate those.

So, in fact, if that’'s how -the Court decidesé I
think other than factual -- .

THE COURT: How about the question of a ?oraging
right, either attendant,to a source or a ditch, is.thaé a

factual question as well as a legal question? o

- MR. POLLOT: Your Honor, I'm going to an%wer off
the top of my head, which is perhaps a.dangeraus.thiﬁgito do,
and T would like to ask the Court's indulgence if, upoﬁ
reflection, we be allowed to brief that.

THE COURT: That's fine. I can probab;y;answer
it myself. 1It's a combination, in other words, there’é law on
the subject, there's old Nevada cases as well,as‘adjécent land
cases, but there's also some factual issues, that is, what was
the custom and usage.

MR. POLLOT: That's correct, your Honor, and
that was going'to be my answer.

My impulse is to say this is a mixed question of
fact and law, and the facts should be submitted to,a'jury.
But having addressed the issue, unless the’Cdurt has

some questions about the -- our view that all of the waters

are subject to an adjacent -- because it makes no since

o
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otherwise, it's not logical.
THE COURT: Let's get on with it. Let's brder
the trial. You tell me when you can do it.
Let's hold the trial -- We'll:hold=it=uplnprth, and
you can raise those initial questions, and the governmeht can

put on their guestions of fact regarding whether or noﬁ your

{respasses were beydnd'fhose foraging rights or water ﬁights
in outlying areas, or whether, in fact, it was within ghe
order of the property right areas.

MR. POLLOT: Well, since, your Honor, I ﬁhink
that would -- unless the Court of Appeals, the fed circuit
finds that there is no adjacent grazing right, and I héve more
to say on that issue in a moment, it would certainly not be a
waste of the Court's time. |

THE COURT: -The Court of Appeals may, of course,
reverse the Court of Claims in your favor.

MR. POLLOT: That's true.

THE COURT: It may say there are grazing rights,
I understand that, but the Court of Claims is not going to say
in one way or the other 'in‘any binding fashion that there is
or is not an attendant foraging right because the lowe# court
denied compensation separately for the foraging.

MR. POLLOT: Inside the ditches, that's correct,
and those are the only waters they found to have ‘been taken,

and I submit that the taking of those forage rights and the
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water rights was a temporary taking.

THE COURT: So that's dicta, I need to;decide
it. |

MR. POLLOT: I.guess my point isf your Honor, we
go ahead with the trial, we're not wasting any fesouicgs
because even if the federal court -- fed circuit goes ahead
and reverses on that ruling, you know, it's still re}evant to
the case. .

THE COQURT; Okay.

MR. POLLOT: So having said that, unless;you
have any further questions, I just wanted to respond to some

of the things that the federal government has said in its

argument,

And the first one, to preface this, I have. to say
that I really strongly believe that if the situation were
reversed, if the claims court had found no adjacent -~ right
to forage adjacent to water rights, if that they had not found
the water rights, if the Court of Claims had not found ‘that
the Hages had the right to go on and access and use ihese
rights —-

‘THE . COURT: They would be asking for
collaterals?
MR. POLLQT: That's exactly right; your Honor.

Se having said that, first thing I want-to_address

is the claim that the United States has made that court after
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out there and do whatever —- despite~wﬁat~the government --

THE COURT: For example, we all know that:all of
the deeds we get these days have a reservation dating back to
the original patent for the gold ormthe oil that exists
underneath it, but we have a patent to the surface,” and if the
government wishes, in & reasonable fashion, to extraét-the
minerals underneath the land, the house that IVOWn} the@ have
the right to do that.

MR. PCLLOT: Your'Honor,@Iidonft‘thiﬁk'wé can
contest it's a general right. We're simply saying that when
the United States says that this particular chunk of land --

"~ THE COURT: What in this lawsuit are y¢u!
claiming other ‘than the title that you have? I understand the
water right, I understand the foraging%right, both the source
and the ditch. Are you claiming anything else?

MR. POLLOT: ' At this point, your Honor, no,
because there's no need to claim --

THE CQURT: You're not ciaiming any easement, a
right of passage?

MR. POLLOT: Well, we are claiming an éasement,
we are claiming a right-of-way to get éattle to and frdm the
water that --

THE CQURT: 1Is that in the pleadings?

MR. POLLOT: Yes, your Honor, it is. =

THE COURT: As a defense.

.
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MR. POLLOT: Yes, it is; yoﬁr Honor.
But, I mean, basically, yes, we use .the termi
right~of-way, and we talk about the right-of-way to go 'across
federal land to access -- |

THE COURT: All right. I've got it.

MR. POLLOT: -Okay.

THE COURT: I'm going to deny the-motion:for
summary judgment, and I'm going.to set -this down for tﬁial.

_ You tell me how much -- has discovery been |
concluded? _Have‘we already expired on the discovery;périods?

MR. BARTELL: Yoﬁr Honor; discovery has |
concluded many months ago.

"THE CQURT: Okay.

MR. BARTELL: And trial has already been.set in
this matter to start on June 1l4th in Reno.

THE COURT: . Okay, gocod. So I. thought we had a
request to transfer the case to —--

MR. POLLOT: We did; your Honor, and it's
already béen granted.

THE COURT: We did that. All right.

MR. POLLOT: All right. Unless there are some
other questions, all we want to wrap up with is that mény of
these points, that the government oOWNs, that there's been
precise determinations by the courts, none of those Questions

that have been presented to a court before were tied to a

MARGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPORTER




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

561

specific situation, specific water rights, and with a plethora
of evidence that has not been admitted. |

and we -- you know, it's my personal belief in the
end there is no such thing as Black Letter Law because ¢0urts
only answer the questions that are in front of them.

When new guestions come Uup, when issues are looked
at in future, as Judge Smith said in one of his opinions, we
now understand property rights law better than We”did -

THE CQURT: And youiunderstand the Couft”s
regular rule with regard to submitting voir dire and prioposed
jury instructions.

MR. POLLOT: Yes, your Honor. -~

THE COURT: And pretrial statements so we have a
clear statement from each side.

You're supposed-to work together to see if you can
agree, and if you can't agree, then submit one proposed order
but each with your separate statement of issues, and we'll
have both my decision here, written-decigion here, aé well as
the pretrial order which will govern the eXtent’of;the'issues
to be presented to —-—

MR. POLLOT: Yes, your Honor.

I just would raise one otheripcint.becauselI'think
it begs an answer.

You know, in light of your comments earlier, we do

pelieve that raising a Bivens claim, at "least for an
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injunction in this_Court, whether -- if it would be aséto the
individuals, that would be a different --= different.caée, and
we would ask permission to file a Bivens claim.

THE COURT: In this case?

MR. POLLOT: As far as an injunction is
concerned, your Honor, not as to the individuals.

THE COURT: If you want to, you've got to do it
in writing.

. MR. POLLOT: Yes, your Honor. I just wanted to
let you know that we intended to submitthat_inwriting and
that request so you're aware. o

THE COURT: Thank you.

MR. BARTELL: Your Honor, for clarification,
this case -- the trial has not been set for a jury trial but a
bench trial. ’

THE COURT: That's what. I'm asking for. :Did
either side ask for jury?

MR, BARTELL: ©No, your Honor.

MR. HAGE: No, your Honor.

MR. POLLOT: No.

THE COURT: All right. So it's a bench trial.

MR. POLLOT: We're content with that, your
Honor. |

THE COURT: Thank you so much.

MR. POLLOT: Thank you, your Honor.

MARGARET E. GRIENER, RDR, CCR NO. 3, OFFICIAL REPORTER




10
11
12
13

14

15 .

16

17

18

19

20

21

22

23

24

25

! 581

MR. BARTELL: Your Honor, I was going to reply
to Mr. Pollot's comments, 1f T may-

THE COURT: You c¢an, for the record.’

MR. BARTELL: And I'll be very brief.

Your Honor, I just want to -- we've said this in the
brief, we're trying to clarify this for the Court.

Mr. Pollot continues to do the same thing pefore
this Court as he does in his briefs. He ‘brings the Court's
attention to language in Hage 3. He ignores the supexrseding
language in Hage 4. .

When Mr. Hage filed all of the claims court
decisions as this Court asked him to do, he filed all of the
claims court decisions except one, the one that was ﬁoﬁ'in
their favor.

And I bring this to this Court's attention because
Mr. Pollot stands before this Court and he says Hage 3 found a
forage right around water sources, all water sSources.

THE COURT: -I think I can figure out.which
elements are entitled -to the issue preclusion in efféci and
which aren't. |

MR. BARTELL: Okay. Thank you, your Honor.

THE COURT: Thank you. I'1l issue a written
decision, and, of course, the matter is scheduled foi rrial.

Thank you so much. Thank you for the presentation.

MR. POLLOT: Thank you, your Honor.
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' MR. HAGE: Thank you.
(DiSdussLon held off the record.)é

THE COURT: Thank you, counsel, for the

_presentation,r'l appreciate it. It was very_helpful.
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transcript from the record of proceedings
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