IN THE OFFICE OF THE STATE ENGINEER OF THE STATE OF NEVADA

IN THE MATTER OF APPLICATION NUMBER 80943 FI LEB
FILED BY TRI General Improvement District : i
“““““““““ PROTEFT. i
ON June 29 20 1 DEC 09 Z;UHA{»(/-
i
, STATE ENGINEER'S OFFICE
Comes now Bureau of Reclamation
"F'rinted or typed name of protestant
whose post office address is 705 N. Plaza St., Rm 327, Carson City, NV 89701
Street No. or PO Box, City, State and ZIP Code :
whose occupation is owner of Newlands Project facilities and protests the granting
of Application Number 30943 : , filedon June 29 . ,2011
by TRI General Improvement District for the

waters of Truckee River ‘ situated in Storey

an underground source or name of stream, lake, spring or other source
County, State of Nevada, for the following reasons and on the following grounds, to wit:
see attached.

THEREFORE the Protestant requests that the application be ~ denied )
' Denied, issued subject to prior rights, etc., as the case may be

and that an order be entered for such relief as the State Engineer deemg just and proper.
Signed M p&%—/

7 Agent or protestant
Kenneth L. Parr, Area Manager
Address 705 N. Plaza St., Rm 327

Street No. or PO Box

Carson City, NV 89701
S City, State and ZIP Code
775-882-3436 : ~ ‘.-I re
Phone Number [ ST N
kparr@usbr.gov ~ 5
E-mail o e
Subscribed and sworn to before me this Sth day of December ,20 11 Seh
QuaobRle = - =
- é " Notary Public R
State of QM&AQ_ bt

ALL COPIES MUST CONTAIN ORIGINAL SIGNATURE. :
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BACKGROUND

Application Number 80943, filed on June 29, 2011, purports to change the point of diversion,
place and manner of use of Carson Division Newlands Project (Project) water rights under Claim
3 of the Orr Ditch Decree, yet it seeks to directly divert water out of an induction well adjacent to
the Truckee River, approximately 3 miles upstream from Derby Dam, on an annual basis. The
U.S. Bureau of Reclamation (Reclamation) makes several protests to this application, belovx{,
primarily predicated on the following: an application to change a right from Carson Division
Newlands Project water to a direct diversion of Truckee River water upstream from Derby Dam
must either maintain its character as a right to Newlands Project water, or it must be deemed a
request for a new appropriation of direct flow of the Truckee River, and inappropriate for a
change application. -

The applicant, TRI GID, has obtained water rights originally granted by the United States to
landowners within the Carson Division of the Project. Project water rights within the Carson
Division of the Project are served primarily by Carson River water stored in and released from
Lahontan Reservoir. While Carson River water stored in Lahontan Reservoir is comingled W1th
water diverted from the Truckee River, the Truckee River water is merely a supplemental source
of supply to the Carson Division, and Carson Division water rights are not entitled to Truckee
River water each year. Yet, the applicant claims that all the water subject to this application
comes from the United States’ right to divert Truckee River water under Claim 3 of the ()rr|
Ditch Decree. !

As a Carson Division water right holder, the applicant has no annual entitlement to a ﬁxed
supply of Truckee River water. Under the Orr Ditch Decree, Claim 3, diversion of Truckee:
River water to Lahontan Reservoir is subject to beneficial use up to the maximum amount set by
the water duties in Claim 3, thereby making the Truckee River a supplemental source of water to
Project water rights in the Carson Division. Diversion of Truckee River water at Derby Dam for
storage in Lahontan Reservoir may only occur when authorized by the Operating Criteria and
Procedures (OCAP) for the Project, and when consistent with the decree in Tribe v. Morton,
Public Law No. 101-618, and the doctrine of beneficial use. In addition, the rights obtained by
the United States under Claim 3 are for direct diversion of the flow of the Truckee River at '
Derby Dam. The applicant has acquired rights to water which is stored and delivered by
Project facilities to serve the Carson Division, not rights to directly divert from the Truckee
River. While the Orr Ditch and Alpine Decree courts have recognized the primary jurisdiction of
the Nevada State Engineer over applications to change the place of use, manner of use and point
of diversion, this authority to administer such changes to Project water rights cannot be
construed as the authority to convert a right to the stored waters of Lahontan Reservoir into a
right to directly divert the flow of the Truckee River above Derby Dam. -

The applicant, TRI GID, cannot be granted more rights under its change application tham it |
purchased from Newlands Project water users. As stated above, Carson Division water right
holders have no annual entitlement to Truckee River water. In addition, Newlands Project water
users’ rights are further defined by contracts with the United States and/or with the Truckee;
Carson Irrigation District (TCID). Two key distinctions between a standalone direct diversion
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right and rights to waters served by Project facilities are that Project water right holders are
required to share shortages and do not take in relative priority to each other (i.e., all Project water
rights share a common priority date), and all Project water users agree to pay operation and
maintenance costs of the Newlands Project facilities, including major repairs.

The original contracts state as follows:

The quantity of water to be furnished hereunder shall be that quantity which may
be applied beneficially in accordance with good usage in the irrigation of the land
described in paragraph 2: PROVIDED, That in case of a shortage at any time the amount
to be furnished shall be an equitable proportionate share, as nearly as practical operations
will permit, of the water actually available at the time for all of the area being watered
from the same source of supply, such proportionate share to be determined by the proj ect
manager. .

In addition, the Orr Ditch Decree states that diversion of Project water under Claim 3 is under
such control, disposal and regulation as the United States may make or desire. :

Reclamation protests Application No. 80943 on the grounds that it purports to give an a.nnual
Truckee River right to a Carson Division right-holder, and further purports to transform rights to
Project water into rights to directly divert flow from the Truckee River. These changes go | )
beyond a mere change in point of diversion, place of use or manner of use of a Newlands Project
water right and instead alter the nature of the rights themselves. The Application is therefore
improper and contrary to law on its face. '

While Application Number 80943 seeks only to change approximately 78 acre feet annually,
there is a companion application, Number 80944, which seeks to change approximately 233/ acre
feet annually, for a total of approximately 311 acre feet annually. There are also two similar
applications filed concurrently, 80941 and 80942, for a total of approximately 88 acre feet
annually. While these initial applications are for a relatively small amount of water, Reclan‘lﬁanon
is concerned that the precedent established by these applications, if approved, would have |
serious ramifications to the United States’ interest in Project water and facilities. Application
80943 proposes to divert Project water directly off the Truckee River, before it is diverted by the
United States at Derby Dam. Yet, the application makes no reference to the mechanisms in/place
to enforce shared shortages, operation and maintenance fees, or any other federal law or

regulation, on the applicant if the application is granted.
Reclamation hereby protests Application Number 80943 on the following grounds:

1. The applicant has purchased Carson Division rights essentially for stored water in Lahontan
Reservoir, yet it purports to be entitled to direct diversion of Truckee River water on an annual
basis. With respect to the Carson Division of the Newlands Project, the United States’ rights to
Truckee River water are supplemental and are only exercised in the event storage targets in
Lahontan Reservoir (representing the needs of the Carson Division as a whole) are not met by
Carson River inflow as required under OCAP, and all other rules and regulations determining
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Truckee River diversions are met. There is no cause to grant rights to use Truckee River water on
an annual basis to a water right holder in the Carson Division. The application can, and should
be summarily denied on that basis. ;
The application proposes to separate the diversion of water between the Truckee and Carson
Rivers based on the supposed long-term historic average supplies to the Carson Division of the
Project. The data and underlying assumptions for the division of the water supplies were nat
provided. The actual division of the sources of water to Carson Division Project water rights in
any given year are generally weighted more, or entirely, from the Carson River. Only in
extremely dry years in the Carson River basin would the Carson Division receive more Truckee
River water than Carson River water. Creating a fixed division of these water rights based mn a
long-term average, in any given year, would adversely impact either the Carson River or the
Truckee River downstream of the diversion points depending on the actual supply for that ypar.

2. The applicant has purchased Carson Division rights to water supplied from storage in
Lahontan Reservoir, and has identified the source of the water in its application as the Truckee
River. The applicant proposes to move the diversion point approximately 3 miles upstream! from
Derby Dam. As stated above, a Carson Division right cannot be satisfied with an annual right to
use Truckee River water. However, even if it could, the water subject to the change application
should retain its character as rights to Project water, or should be considered an application for a
new direct diversion from the Truckee River. A change application cannot transform rightsjto
water conveyed and stored by Project facilities, which are derivative of the United States’ nght
to directly divert flow of both of the Carson and Truckee Rivers, into an independent direct |
diversion right. The applications can, and should, be summarily denied on that basis.

3. The change application is really an application to obtain a new direct diversion off the
Truckee River, yet the Truckee River is fully appropriated in Nevada, and should be denied, on
that basis.

4. If this is an application to change the place of use, point of diversion, and manner of use of
Project water, essentially the stored waters in Lahontan Reservoir, the application has incorrectly
identified the source of the water as the Truckee River, and should be denied on that basis. In
the alternative, the applicant should be required to abide by all commitments and obligations
applicable to its predecessors in interest and cannot use a change application to expand on the
rights it has purchased. An example of the original rights granted to the stored waters of |
Lahontan, as well as a contract with the TCID to secure operation and maintenance fees is '
attached hereto as Attachment 1. In addition, the applicant would only be allowed to divert
Truckee River water in those years when such diversion would be authorized under OCAP, and
would only be allowed to divert in such quantities as the original Carson Division water right
holder (minus any water due to a change in manner of use (water duty)).

5. Assuming the application is for a change in the diversion point, place of use and manneriof

use of the stored waters in Lahontan Reservoir, the application will adversely affect the cost of
water for other holders of water rights in the district, contrary to NRS 533.370 1(b), and should
be denied on that basis.
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6. Assuming the application is for a change to the use of the stored waters in Lahontan ,
Reservoir, the application will impair the rights of other Newlands Project water right holders
and should be denied on that basis. '

A. The applications propose to move the point of diversion for these water rights to a ?
location upstream of the existing point of diversion for the remainder of the Newlands |
Project water rights. During a year when all needs cannot be met on the river systems, this
would allow the applicants to divert Truckee River water before it reaches Derby Dam, |
essentially providing for a higher priority right than the remaining Newlands Project water
rights, causing increased impacts to the Newlands Project water rights. For this reason, fthe
applications should be rejected. At a minimum, the applications should be required to be
placed subject to the determination of shortage allocations by the United States and/or its
operations and maintenance contractor for the Newlands Project (currently TCID).

B. The applications propose to change the season of use from the normal iraditional irrigation
season to a year-round season with no limitations. This will allow the applicants to
potentially supply their water right much earlier (or later) in the year than the remaining;
Project water rights. In water short years, allocations to Project water rights are not norrmally
determined until just before the beginning of the irrigation season based on predicted supply
conditions from snowmelt runoff, and often change during the course of the season to reflect
actual water supply conditions resulting from the snowmelt runoff. By taking water before
(or after) the traditional irrigation season with no oversight, limitation, or regulation by tihe
United States or TCID, the applicants may have the ability to take advantage of more ofjthe
supply of water in a water short year, thus avoiding sharing equally in shortage conditions
with the other water rights of the Newlands Project. This will have the effect of further
lessening the water supply available to other water rights of the Project, causing increased
shortage to those rights. For these reasons, the applications should be rejected. Ata
minimum, the applications should be required to be placed subject to any and all shortage
allocations er other allocation restrictions put in place by the United States and/or its
operations and maintenance contractor for the Project (currently TCID).

7. Assuming the application is for a change to the use of the stored waters in Lahontan |
Reservoir, the application will increase diversions from the Truckee River,
contrary to Public Law 101-618 Section 209(b), and should be denied on that basis.

(See, e.g., Paragraphs A. and B., above.)
8. Assuming the application is for a change to the use of the stored waters in Lahontan
Reservoir, the application proposes to use Newlands Project water for M&I purposes in Storey
County, Nevada, contrary to Public Law 101-618 Section 209(a)(1)(B) which authorizes M&I

use only in Lyon and Churchill Counties, and should be denied on that basis.

9. The application would change water used for irrigation purposes to municipal purposes, iyet
the application purports to be entitled to the full duty as used for irrigation. Under the Alpine
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Decree, applicants may not transfer a full agricultural water duty from irrigation to a different
purpose or manner of use, The applicant is not entitled to the full duty of the water as used for
irrigation purposes and should be denied on that basis.

10. The United States holds an interest in the title to the water proposed to be changed in
Application Number 80943, yet the applicant has not shown any approval by the United States to
change the water use as described in the application, and should be denied on that basis.
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Reclamation Protest of 80943 - Attachment 1
Serial No....Ji...GEE.-........

TRUCKEE-CARSON IRRIGATION DISTRICT

Newlands Irrlgatlon Project

reny

APPLICATION FOR PERMANENT WATER RIGHT | .
(For all lands except entries under the reclamation law.) ;

A6 S
. CARCA I(ﬁ-‘l*‘i@

@ete? - ‘

1. IN PURSUANCE of the provisions of the act of June 17, 1002 (32 Stat,, 388), and acts amendatory
thereof or supplementary thereto, especially the act of August 9, 1912 (87 Stat., 265), and the act of August
18, 1914 (38 Stat., 686), all herein styled the reclamation law, and the rules and regulations established

- under gaid law, and the terms of that certain Contract between the United States of America and the

Truckee-Carson Irrigation District, dated Dec, 18th, 1926, and subject to the conditiohg named in ﬁhis ingtru-
ment, application is hereby made to the TRUCKEE-CARSON JIRRIGATION DISTRICT, herein styled
Digtrict, by the UNDERSIGNED, herein styled Applicant, for & permanent water right for the irrigation

- of and to be appurtenant to all of the irrigabla area now or hereafter developed under the above-named

K I

pro,]ect witiun the tract of land deacnbed in paragraph 2. 7-: £ Th Ly ,1

2. Descriptlon of Land—The land on account of which & water nght is desn'ed, contains a total of
B0 acres, of which . 70......... acres are now classed as irrlgable, and is more partzcularly
deseribed as follows. N%E.w%mot whioh.2.a0zes..are. ..cb:mamd h;r watsr._::.tght J.eaxins-
-88..a0res. _caverad by. his. &pplina.ﬁ on..li il -

S

, Section __. 55:_-.'.‘..... Townshlp j’-ﬁ K. . Bange ..... .29, L M. D M.

3. DeSmption of Water RxghL-—The quantity of water tﬁ be furnished ha’réunder shall be that quan-
ity which may be applied beneficially in aceordance with good usage it the irrigation of thq; land de-
scribed in paragraph 2: PROVIDED, That in case of a shortage at any time the amount to beifurnished
shall be an eguitable proportionate share, as nmearly as practical operations will permit, of |the water
actually available at the time for alt of the area being wateréd from the same Bource of supply, such
proportionate share to be determined by the project manager. A plan of rotation shall be followed wher-

)  ever, in the opinion of the project manager, it is practicable. If & measuring device is not msta*lad at the
‘Point, or points of delivery to the Applicant, the amount of water delivered shall be determined by the
: estimate of the project manager. In distributing and apportionmg‘ the water the project manager ma;y
- take: into consideration the character and necessities of the land. On account of drought, inaceuracy in
-di’s%nbunon, or other cause, there may oceur at times a shortage in the water supply, and while the Dis-

trict will uge all reasonable means to guard against such shortages, hi ne event shall any liabllity ACCrne
against the Distriet or United States, or either of their ofﬂcers, agecnts or employees, for any damage
direct of indirect ansmg ther&from _ , )

4, Agreement to Pay Water Charges.;—The Apphcant hereby agrees to pay to the District the charges
now an { hereafter mssessable against said land en account of said water right, and an equitable proportion -
of ‘any charges that may become due from the Distriet to the United States under the terms of iShelr said
Contract dated Dec. 18th, 1926, together with any penalties for delinguency that may accrue, as provided
by ‘law and by the regu]a,tions, orders, rules and by-laws now or hereafter adopted by the Distnct such
payments to be made in the manner, at the times, and subject to the conditions provided by saxd law,
regulations, rules and by-laws, which charges are as follows:



-Dlstrlct, dated Deccmber 18th, 1926.

.(a}: An annial operation and maintenace charge for operating and maintaining the 1rr1g’atmn Bys-
tem, and .

(b) Cost of the Water Rights herein applled {or in the sum of §..... 555’3.00 (being _....88 i
irrigable acres at $564.00 per acre) to be paid at the times and in the manner following: The jsum of

$..91 .80...... upon the execution of this contract the receipt whereof is acknowledged by the District,

and the remaining sum of $...8580..20.. in not less than .. .78 ... . equal semi-annual mstallments,
which shall'be placed upon the District assessment roll from year to year hereafter, the first anﬁl remain-
ing installments of which shall become due and payable aa and when and in the same manner Ts similay

District assessments become due and paysble as provided by law.
|

(c) If additional area of said land is hereafter found irrigable by the District, the apphcaht agrees
to purchase water right therefor at the game ra.te per acre and under the same terms as herein| speczfied
for the above irngab]e ores. . ‘ o i Jf“' _

I }"'*-.

5. ’.l‘he Apphcant Agrees, at his own axpcnsc to construct, according to plans and spcclficapions and
at locations approved by the District, whatever ditches and | or structures or other irrigation facﬂmes may
be required to deliver water to the ibove described lands. The District shall not be required to deliver
watcr to said lands unt:l auch couatrmtion has been completed in a manner satlsfa.ctory to the D:strict {

l Lo &

6. The Applicant. hcreby acccpts, a.pproves and a.dopts, and agrees to ablde by, all and smgular the

terms, covenants awd conditions of that certain contract between the United States of AmermaJ and the

™ “, R I O S

7 Lie.nA 10 Seﬂﬂ‘ﬂ Paymcnt 0f Water ChargeS-—-For the purpose of securmg pa.yment to the District
of the cbhga.ﬁona, 4hd eath of them, dedcribed in paragraph 4, according to the conditions therein stated,

~alien in favnr of the District in the amount of the total oblig‘a.twn deseribed in paiagraph 4, ig hereby (

created and made a charge upen all of the said land, ‘both irrigable ‘and nonirrigable, togethcr. with its
privileges and appurtenances, including all water. righis. Upon the failure of Applicant to pay when due

_any installment of charges deseribed in paragraph 4, the District is empowered to forclose the hen hereby
,crea.ted and se]] sald land to sg.hsfy the obllgatlon due the Dlstrlct. ;

- .-_.. ! C—m. -

8. Righis of Way—Aa a further considera.tmn for said water nght the Applicant hercby grants, sells
and conveys to the Dlstnct, mthout cla.lm or compensatlon on account thereof thc follwmg- rlg'hts of

L

(a} A righi: of acceas to and control over all d:tchcs, gates, and other structures for the déhvery of
water to smd land. now or herea:fter placed upon said land. .

(b) Rights of way and the right to locate same over and across said Iands of a maximum .mdth of

© 100 feet, for all irrigation, drainage and power ditches, canals, flumes, and pipes, and for telegra.ph, tele-

phone and ele-tric transmission lines and other structures, now or heveafter necessary, in the opinion of
the Digtrict, fo thc proper construction and operation and maintenance of said project. If said land was
taken up under any of the public land laws subsequent to October 2, 1888, it is agreed that sa.ld land is
subject to the Cong'ream(mal nght-of-way act of August 30, 1890 (26 Stat - 391),

9. Waste and Seepage Water.-—-Thc District reserves the right to collect for use om said project all
waste and secnagze water coming from said land. The Applicant releasn the District, its officers, agents
and empioyees from every claim for damage, direct or mdircct arising by reason of the prcacnce iof waste
or geepage water on said land, : i '

10. Land Transferred for Other than Agricultural Purposes.—S8hould said land or any porticn there-
of be transferred for a railroad, manufacturing or other nonagricultural purpose, then all of the charges
described in paragraph 4, and the amount of any benefits apportioned by the District to said land, shall at



i

S,

once become due and payable, anythmg hereinbefore to the contrary notwithstanding, and upon payment
thereof such area shall be eliminated from the irrizable area of the project and shall not thereafter be
subject to fthe payment of operation and maintenance charges.

11. Remedies under Application Not Exclusive.—Nothing in this application contained shall be con-
strued ag in any manner abridging, limiting or depriving the Disirict of any mesans of enforcing any
remedy at law or in equity for the breach of any of the provisiona of this application which it would other-
wise have, .

12: The Applicant affirms that his lterest in said land is ... Fae.Simpla......., as shown by an
instrument recorded in the Records of .....Churohill County, Nevada, in Vol. .28 of

Deads at Page .. 88. .. _thereof and that the Appllcant iwill cause
his eopy of this contract be recorded forthwith in the Records of said County, :

13. Conditions of Application to be Coniinuing.—When used herein, the term “Digtrict? shall be
construed to include its successors and assigns, and the term “Applicant” shall be constrned to include the
one or more persons executing this application, and their respective heirs, executors, administrators, and
asgigns. All of the within terms and conditions, in so far as they relate to said land a.re, and each of

- them hereby. is, made a charge upon said land to run mth the txtle to same ‘

Coag
IN WITNESS WHEREQF, the Applicant has hareuntcr set hls ha.nd and seal on the date first above
written. T LA

B ="
o el N (Seal)
y TR 2
e 1 ] . oot
. S (R | TR
3 N .i'ﬂ -y ) i .
'y / o~ g
On thig day of - 7 A%nne thousand nine hundred and . : .
pamonp eared ore.ige, ; Z / a Notary Public in gnd for the said' County of
M _,M known to me to be the person.._ dexcx-i

and who executed the !oregoing instrument, who acknowledged fo me that . he... exacuted the game, freely and bo]untaﬂ]y,
for the uses and purposes therein mentioned, ;

T IR W!TNBSB WHEREQF, I have hersunto et my hand and affixed my Officizl Seal at my office in the Couniar of

, the day and year in this certiticate first abo% //ﬁ /é
“Fiblic in and for th unty of
My Commlssion expires Mﬁg/ﬁz C%& State of -@?:Ed’ﬁ%u:«

APPROVAL BY THE DISTRICT

<4
Approved and Accepted this ... %‘Z’ ..............
by authority of the Board of Directors.
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