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IN THE OFFICE OF THE STATE ENGINEER OF THE STATE OF NEVADA

IN THE MATTER. OF APPLICATION NUMBER 80942 ______________ Fl L ED

FILED BY General Improvement District _ PROTEST L

ON June 29 ,20 1 0CT:2 4 201 @V\

Comes now U.S. Bureau of Reclamation, Mid-Pacific Region STATE ENGINEER'S OFFICE
Printed or typed name of protestant
whose post office address is 2800 Cottage Way, MP-460, Sacramento, CA 95825-1898
_ Street No. or PO Box, City, State and ZIP Code

whose occupation is  owner of Newlands Project facilities : and protests the granting
of Application Number 80941 , filed on June 29 .20 11
by TRIGeneral Improvement District for the

.aters of Carson River

situated in Storey
an underground source or name of stream, lake, spring or other source

County, State of Nevada, for the following reasons and on the following grounds, to wit:
see attached

THEREFORE the Protestant requests that the application be denied

and that an order be entered for such relief as the State Engineer d just and proper.

. Signed N A @@ mm.-—

Denied, issued subject to prior rights, etc., as the case may be

Apent or protestant
Donald R. Glaser, Regional Director

Printed or typed name, if agent ;

Address  Bureau of Reclamation, 2800 Cottage Way, MP-460; =
Street No. or PO Box rj. ; .,-.-.}
Sacramento, CA 95825 _ Q W_ }
City, State and ZIP Code ~ *’
(916) 987-5000 +
Phone Number ;E e
dglaser@usbr.gov -
E-mail N
Subscribed and sworn to before me this . Q (ﬁ lllllllllll day of October Jo 11 g}

C‘F Notary Public
State of alifornia

. (et
(s yas

County of Sacramento

+ $25 FILING FEE MUST ACCOMPANY PROTEST. PROTEST MUST BE FILED IN DUPLICATE.

ALL COPIES MUST CONTAIN ORIGINAL SIGNATURE.
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BACKGROUND (0

STATE Dl
Application Number 80942 purpotts to request a change to the point of diversion, place and
manner of use of Carson Division Newlands Project (Project) water rights under the Alpine
Decree, yet it seeks to divert water out of an induction well which appears to be situated within
the high water mark of Lahontan Reservoir, upstream from Lahontan Dam. While such an
induction well may be diverting water which has been diverted and stored by Lahontan Dam and
Reservoir, because the applicant would not be re-diverting reservoir releases but directly
diverting from the reservoir pool upstream from the dam, if the applicant’s diversions are
unregulated by federal Newlands Project water rules, the applicant’s diversions would affect the
Newlands Project water supply as if it were an upstream direct diversion of Carson River water.
The U.S. Bureau of Reclamation (Reclamation) makes several protests to this application, below,
primarily predicated on the following: an application to change a right from Carson Division
Newlands Project water to a diversion of Carson River water upstream from Lahontan Dam must
either maintain its character as a right to Newlands Project water, or it must be deemed a request
for a new appropriation of direct flow of the Carson River, and inappropriate for a change
application.

The applicant, TRI GID, has obtained water rights originally granted by the United States to
landowners within the Carson Division of the Project. Project water rights within the Carson
Division of the Project are served primarily by Carson River water stored in and released from
Lahontan Reservoir. This water is a comingled supply with Truckee River water, which is
diverted to Lahontan Reservoir as a supplementary source for serving Carson Division water
rights.

The applicant, TRI GID, cannot be granted more rights under its change application than it
purchased from Newlands Project water users. Newlands Project water users’ rights are further
defined by contracts with the United States and/or with the Truckee Carson Irrigation District
(TCID). Two key distinctions between a standalone diversion right and rights to waters served
by Project facilities are that Project water right holders are required to share shortages and do not
take in relative priority to each other (i.e., all Project water rights share a common priority date),
and all Project water users agree to pay operation and maintenance costs of the Newlands Project
facilities, including major repairs.

The original contracts state as follows:

Now, therefore, be it known that, on presentation of this certificate to the
Engineer of the U.8. Reclamation Service in charge of the Truckee-Carson Project, the
said applicant shall be entitled to receive, subject to the payment of the annual charges for
building, operation, and maintenance, three (3) acre feet of water per annum per acre of
water per annum per acre of irrigable land herein described, or so much thereof as shall
constitute the proportionate share per acre from the water supply actually available for
the lands under said project: Provided, That the supply furnished shall be limited to the
amount of water beneficially used on said irrigable land.

1
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In addition, Newlands Project water rights are regulated by state and federal case law, statutes
and regulations, including Tribe v. Morton, Public Law No. 101-618; and the Newlands
Operating Criteria and Procedures (OCAP), 43 CFR § 418.1 er. seq. Reclamation hereby
protests Application Number 80942 on the following grounds:

1. The applicant has purchased Carson Division rights to water supplied from storage in
Lahontan Reservoir, and has identified the source of the water in its application as Carson River
water only. The applicant proposes to move the diversion point above Lahontan Dam to an
induction well which appears to be situated below the high water mark of Lahontan Reservoir.
The water subject to the change application should retain its character as rights to Project water,
or should be considered an application for a new diversion from the Carson River, because that
would be how the diversion of this water would affect supplies to the Newlands Project
downstream if unregulated by the same rules governing the Newlands Project. A change
application cannot transform rights to water conveyed and stored by Project facilities, which are
derivative of the United States’ right to directly divert flow of both of the Carson and Truckee
Rivers, into an independent direct diversion right, The applications can, and should, be
summarily denied on that basis.

2. The applicant has purchased Carson Division rights essentially for stored water in Lahontan
Reservoir representing a comingled supply from the Carson and Truckee Rivers, yet it purports
to be entitled to divert only Carson River water on an annual basis. With respect to the Carson
Division of the Newlands Project, the United States holds rights to supplement stored Carson
River water with water from the Truckee River in the event storage targets in Lahontan
Reservoir (representing the needs of the Carson Division as a whole) are not met by Carson
River inflow. The diversion of this supplemental supply is governed by the Newlands OCAP, as
well as other rules and regulations. There is no cause to grant rights to use only Carson River
water to a single water right holder in the Carson Division. The application can, and should, be
summarily denied on that basis.

The application, taken in conjunction with the companion application number 80941, proposes to
separate the diversion of water between the Truckee and Carson Rivers based on the supposed
long-term historic average supplies to the Carson Division of the Project. The data and
underlying assumptions for the division of the water supplies were not provided. The actual
division of the sources of water to Carson Division Project water rights in any given year are
generally weighted more, or entirely, from the Carson River. However, in extremely dry years in
the Carson River basin, the Carson Division may well receive more Truckee River water than
Carson River water. Creating a fixed division of these water rights based on a long-term
average, in any given year, would adversely impact either the Carson River or the Truckee River
downstream of the diversion points depending on the actual supply for that year.

3. The change application, absent applicable federal rules and regulations, would have the same
effect as an application to obtain a new direct diversion off the Carson River, yet the Carson
River is fully appropriated in Nevada, and should be denied on that basis.
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4. If this is an application to change the place of use, point of diversion, and manner of usibk OC T2y
Project water, essentially the stored waters in Lahontan Reservoir, the application has ingorrectly

£ 0 b

identified the source of the water as the Carson River, and should be denied on that basig, Vi Gl T

alternative, the applicant should be required to abide by all commitments and obligations
applicable to its predecessors in interest and cannot use a change application to expand on the
rights it has purchased. An example of the original rights granted to the stored waters of
Lahontan, as well as a contract with the TCID to secure operation and maintenance fees are
attached hereto as Attachments 1 and 2. Tn addition, the applicant would only be allowed to
divert Carson River water in such quantities as the original Carson Division water right holder
{minus any water due to a change in manner of use (water duty)).

5. Assuming the application is for a change in the diversion point, place of use and manner of
use of the stored waters in Lahontan Reservoir, the application will adversely affect the cost of
water for other holders of water rights in the district, contrary to NRS 533.370 1(b), and should
be denied on that basis.

6. Assuming the application is for a change to the use of the stored waters in Lahontan
Reservoir, the application will impair the rights of other Newlands Project water right holders
and should be denied on that basis.

A. The application proposes to move the point of diversion for these water rights to a
location upstream of the existing point of diversion for the remainder of the Newlands
Project water rights, and will not divert reservoir releases, but take directly from the
reservoir. During a year when all needs cannot be met on the river systems, this would allow
the applicants to divert water before it reaches and/or is released from Lahontan Dam,
essentially providing for a higher priority right than the remaining Newlands Project water
rights, causing increased impacts to the Newlands Project water rights. For this reason, the
application should be rejected. At a minimum, the application should be required to be
subject to the determination of shortage allocations by the United States and/or its operations
and maintenance contractor for the Newlands Project (currently TCID).

B. The applications propose to change the season of use from the normal traditional irrigation
season to a year-round season with no limitations. This will allow the applicants to
potentially supply their water right much earlier (or later) in the year than the remaining
Project water rights. In water short years, allocations to Project water rights are not normally
determined until just before the beginning of the irrigation season based on predicted supply
conditions from snowmelt runoff, and ofien change during the course of the season to reflect
actual water supply conditions resulting from the snowmelt runoff. By taking water before
(or after) the traditional irrigation season with no oversight, limitation, or regulation by the
United States or TCID, the applicants may have the ability to take advantage of more of the
supply of water in a water short year, thus avoiding sharing equally in shortage conditions
with the other water rights of the Newlands Project. This will have the effect of further
lessening the water supply available to other water rights of the Project, causing increased
shortage to those rights. For these reasons, the applications should be rejected. Ata
minimum, the applications should be required to be placed subject to any and all shortage

3
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allocations or other allocation restrictions put in place by the United StateSHdd6Ti® £ 13: 25
operations and maintenance contractor for the Project (currently TCID).

clbui Ul s T

7. Assuming the application is for a change to the use of the stored waters in Lahontan
Reservoir, the application could increase diversions from the Truckee River, contrary to Public
Law No. 101-618 Section 209(b) and 43 CFR § 418.17 and should be denied on that basis.

The point of diversion is an induction well which appears to derive its supply from Lahontan Reservoir.
The reservoir provides storage for a comingled volume of water, with supplies from both the Carson and
Truckee Rivers. The application purports to transfer the “Carson River” portion of the Newlands Project
water right, but by taking water from Lahontan Reservoir, would actually derive some of its supply from
the Truckee River. When taken in conjunction with the water applied for under Application 80941, this
would have the effect of increasing the demand on the Truckee River supply beyond that of the original
Carson Division water right. These applications, together, would essentially provide the applicant with
two opportunities to extract water from the Truckee River.

(See, also e.g., Paragraphs A. and B., above.)

8. Assuming the application is for a change to the use of the stored waters in Lahontan
Reservoir, the application proposes to use Newlands Project water for M&I purposes in Storey
County, Nevada, contrary to Public Law 101-618 Section 209(a)(1)(B) which authorizes Mé&I
use only in Lyon and Churchill Counties, and should be denied on that basis.

9. The application would change water used for irrigation purposes to municipal purposes, yet
the application purports to be entitled to the full duty as used for irrigation. Under the Alpine
Decree, applicants may not transfer a full agricultural water duty from irrigation to a different
purpose or manner of use. The applicant is not entitled to the full duty of the water as used for
irrigation purposes and should be denied on that basis.

10. The United States holds an interest in the title to the water proposed to be changed in
Application Number 80942, yet the applicant has not shown any approval by the United States to
change the water use as described in the application, and should be denied on that basis.

11. The United States owns the land upon which the applicant proposes to construct an
induction well. This land is also under a management agreement with the State of Nevada. The
applicant has not obtained approval for access to this land from either entity, and the application
should be denied on that basis.



¥/

§

R

10/21/11 Reclamation Protest of 80942-Attachment 1

de-1BE.
BERLAL 04488

CERTIFICATE OF FILING WATER RIGHT APPLICATION.

; \

LAl A ﬁi

RECLAMATION ACT.

Uertiﬁogita NO. ... QA4BE-m

Truoksa-Carton- ,,[-’r'qj%t

DerartMENT OF THE INTERIOR,

_,! ‘ U. 8. Laxp Orrer Ar...Carson.Ciiy,Nev

. Nove—1 741008 190
T;ixs I8 To OERTIEY that, pursuant to the provisions of the act of June 17, 1902 (52
Stat., 388), w- B ROBBABOTG oo merveemy OF FaT T ony~eevata— , has filed
}ipl;.;:&fgoi ::)11" Waﬁ;:g R1§ht (Form B_..l_) for * BarpzHnitz.that-pavt-of —
_ "i ¥ Lyne noz’th sbioh L 2. I.{.I} ﬁ&t nf 3 Ho? , range
AT Y S E P. M., containing ..o 5 _. acres of: 1r1-1gab1e land.

4008

Rl AU R Bt raghgined #0) w0 )

Now, therefore, be it known that, on presentation of this certificate to the | Engineer
of the U. 8. Reclamation Service in charge of the . . PRULKERGARSGH— - Project, the
gaid applicant shall be entitled to receive, subject to the payment of the annual charges

for bﬁilding, operation, and maintenance, _____: theae {3} acre feet of water per

annwmn per acre of irrigable land herein described, or so much thereof as shall constitute
the proportionate share per acre from the water supply actually available for the lands

under said project: Provided, That the supply ghed shall be limited to the ameunt

# Whero lund is in private pwnershlp, striko oeb the words -* Farm U/nit” and insert gubdivisional description
of lang,
}Birike out, when application is made on Formn B, for land in priville ownership.
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TRUCKEE CARSON IRRIGATION DISTRICT
Newlands Irrigation Project '

APPLICATION FOR PERMANENT WATER RIGHT

(For all lands except entries under the reclamation law.)

JUN 4- 1947

P TP PP PP T YR T

. 1. IN PURSUANCE of the provigions of the act of June 17, 1902 (32 Stat., 388), and acts amendatory

{ thereof or supplementary thereto, especially the act of August 9, 1912 (87 Stat., 265), and the act of August

“ 18, 1914 (38 Stat., 686), all herein styled the reclamation law, and the rales and regulations established
under said law, and the terms of that certain Contract between the United States of America and the
Truckee-Carson Irrigation District, dated Dec. 18th, 1926, and subject to the conditiohs named in this instru-

. ment, applcation I8 hereby made t¢ the TRUCKEE-CARSON IRRIGATION .DISTRICT, herein styled
District, by the UNDERSIGNED, hereln styled Applicant, for a permanent water right for the irrigation

%. of and to be appurtenant to all of the irrigable area now or hereafier developed under the above-named
pro,lect within the tract of land descrlbed in paragraph 2 R A T SN R o

2. Degcription of Land. —The land on account of which a water ng'ht is deslred containg a total of
........ SC8...... acres, of which .....288 ....... acres are now classed as i:frlga,ble, and is more particularly

described as follows: '
Part of the South Half of the North Half south of S.P.R.R.. the Northeaaf:

of the Southwest Quarter, the Northwest Quarter of the Southwest Quartes part gﬁa:;:r
Southweét Quarier of the Southwest Quarter, Part of the Bouthaaaf Quarter of the Southe
wost Quarter of Section 27, The Southeast Quarter of the Northeast Quarter; the North-
east Quarter of the Southeast Quarter and part of the Northwest Quartex of the Southe
838t Quarter of Section 23, of which 170 acres are covered by prior water rights leav-
ing 63 acres as shown in the follewing tabulation {being the difference between 66 .. .-
Q ) agrea irrigable in excess of water right in certain subdivisions and 1% acres of water

ght in other subdivisions in exoess of the irrigabls area thareor} covered by this
water right, all in Township 15 North, Ranga 28 Eaat, H.D.M.

!

| v " foeigable
. Totel Trricable H-Pres;.t;t . ﬂater Right .« Area In
_ . (rrigable aher glft . 1n Excess of = Exoess of Corract
‘ o orracted

. bdivision  Aree Avea Applied Irrigeble Ares Water Right Water Right

X

Section 27 o T
PV, Sk Ng south . o
of s. P. Re Re 66 4 43 ' L 49
‘ 40 , 38 19 i) 25
, 40 - 31 . 15 o 15 3L *
Pts ﬁ % " 20 4 | SR “a 3
Pte 35 28 22 82
Section 28 _ 5
_ ‘ 40 25 25 . 13- 3 35
g NG SER 40 28 15 23" 10 28 ,
o Pt. N SEL 24 19 19 19 7

Totals 305 283 128 42 13 56 223
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" (&) An aunual operation and maintenace charge for operating and mainfaining the irrigation sys-

‘ tgm, gnd

{B)  Cost of the Water Rights herein applied for in the sum of $....28682.00. (being ....03...cvrnn %

'-'."iri*ig‘able acres at $54.00 per acre) to be paid at the times and in the manner following: The sum of
§.. 2L BB, .. upon the execition of this contract, the receipt whereof is acknowledged by the District,

: and the remaining sum of §....2790.43. in not less 1110 . £ - B— equal semi-annusl installments,
*yihich ‘shall be placed ugon the District assessment roll from year to year hereafter, the first' and remain-

ing thetallments of which shall become due and payable as and when and in the same manner as similar

- District assessments become due and payable as provided by law.

U ey 1f additional area of said land is hereafter found irrigable by the District, the applicant agrees

" "4o purchage water right therefor at the same rate per acre and under the same terms as herein spscified,
" for the above lrrigable area. ' , o (“

£ B The Applleant Agrees, at his own expense, to construct, according to plang and specifications and

" "} loeitions’ spproved by the District, whatever ditches and | or structures or other {rrigation facilities may

:: " e requived to deliver water to the above described lands. The District ghall not be required to deliver
'mtar.t'gj"'s‘aid lands until such construction has been completed in a manner gatisfactory toithe District (i

: 6, ) T&e ‘Appﬁcani’. hereby accepts, approv'es and adopts, and agrees to abide by, all and singular the
- térms, covenants and conditions of that certain contract between the United States of America and the
© igtriet, dated December 18th, 1926. '

. . Lien to Secure Payment of Water Charges.—For the purpose of securing payment to the District
of the obligations, and each of them, described in paragraph 4, according to the conditions therein stated,
a lien in favor of the District in the amount of the total obligation described in paragraph 4, ia hereb
oreated and made a charge upen all of the said land, both irrigable and nonirrigable, together with its
privileges and appurtenances, including all water rights, Upon the failure of Applicant to pay when due

" iy installment of charges described in paragraph 4, the District is empowered to forclose the lien hereby
" created and sell said land to satisfy the obligation due the Digtrict.

8. Rights of Way—As & further consideration for gaid water right, the Applicant hereby grants, sells
and conveys to the Distriet, without claim or compensation on account thereof, the foliwing rights %’_’:‘"

WaY:

(a) A right of access to and control over all Jitches, gabes, and other structures for the delivery of
water to sald land, now or hereafter placed upon said land. : '

(b} Rights of way and the right ‘to locate same over and across said lands, of a maximum width ; *
100 foct, for all irrigation, drainage and power ditches, eanals, flumes, and pipes, and for telegraph, tele-
phone and elactric transmission lines and other structures, now or h-reafter necessary, in the opinion of
the Diatriet, tor the proper construction and operation and mointenancs of said project. If said land was
taken up under any of the public land laws subseguent to October 2, 1888, it is agreed that said land is
subject to the Congressional right-of-way act of Aungust 30, 1890 (26 Stat.,, 391),

9, Waste and Seepage Water.—The District reserves the right to collect for use on said project all
waste and seepage watbr’ coming from said land. The Applicant releases the District, its officers, agents
and employees from every claim for damage, direct or indirect, arising by reason of the presence of waste
or secpage water on said land. " .

- . . i
10. Land Transferred for Other than Agriculiural Purpoeses.-~Should said land or any portion there«@

of be transferred for a railroad, manufacturing or other nonagricultura] purpose, then ali of the charges

described in paragraph 4, and the amount of any benefits apportioned by the District to said land, shall av
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once become due and payable, anything hereinbefore to the contrary notwithstanding, and upon payment

thersof such area shall be eliminated from the irrizable area of the project and shall not thereafter be
JSubject to the payment of operation and maintenance charges,

11, Remedies under Application Not Excluslve,—Nothing in this application contained shall be con.
sirued as in any manner abridging, limiting or depriving the Disirict of any means of enforecing any

remedy at law or in equity for the breach of any of the provisiona of this application which it would other-
wise have. .

12. The Applicant affirms that his interest in said land is ......:E’.ea..ﬁimpla-.-._. ...... , 88 shown by an

ingtrument recorded in the Records of ... Churchill ... County, Nevada, in Vo, ......8%........ of
— -1 . af Page ... 24 thereof and that the Applicant will cause
¢ his copy of this contract be recorded forthwith in the Records of said Connty.

b 13. Conditions of Application to be Coniinuing.—When used herein, the term “District” shall be
construed to include its successors and assigns, and the term “Applicant” shall be construed to include the
one or more persons executing this application, and their respective heirs, executors, administrators, and
¢ assigns, All of the within terms ang conditions, in so far as they relate to said land, are, and each of
&‘Sthem hereby. is, made a charge upon said land to run with the title to same,

IN WITNESS WHEREOF, the A

pplicant has hereunto set his hand and seal on the date first above
written.

Stato orw 1 - : _
County of @\Mvﬂwﬂ—b

;. On this ...M ..... 0oy of f S P]@H BoEagﬂ nine hundred and‘g‘;’l" ’A"""\ 6? 4-9

a Notary Public in and for the said County of

DA, . B DR UG T e eeneerarnn ownn to me to be the person~ described in
S an tgt me that Jhe.. executed the same, freely and voluntarily,

fiten. %}'/ H
lle in and for Lhé %
b, State of i

Approved and Accepled this 5"’4"' ..... w day of . Arlete
bauthnrity of the Board of Directors,
1 .

and whe executed the foregoing insttumeni, who acknowledge
for the uses and purposes therein mentioned.

i
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