FiLED

0CT 112638
BEFORE THE STATE ENGINEER, STATE OF NEVAD '

DEPARTMENT OF CONSERVATION & NATURAL RESOU &E'I?ENG]NEER’SQFF@E
DIVISION DF WATER RESDURCES

IN THE MATTER OF PROTEST & REQUEST TO
APPLICATION NUMBER: BO0OEBO0 DENY APPLICATION BOOEBD;
FILED BYy:!: JACK WHITE PETITION FOR HEARING

OnN: AUBUST 6, 20710 ToO APPROPRIATE THE PURSUANT TO MN.R.S. 533.265.
WATERS OF! UNDERGROUND

CoMES NMOW: CHURCHILL COUNTY LR s

rT a

WHOSE ADDRESS 15! 155 NAORTH TAYLOR STREET, SLITE 153, FALLON NV 3949'6 -

WHOSE OCCUPATION IS: A POLITICAL SUBDIVISION OF THE STATE DOF NMEVADA AND E‘ﬁDT‘EETE

THE GRANTING OF APPLICATIONM NUMBER: 80080 FILED ON: AUGUST &, 2010 'aY: JACK

WHITE TO GCHANGE THE POINT DOF DIVERSION ANR FLACE DOF USE DF: UNDEﬁERQmD

a1

SITUATED IN! LYDON COUNTY, STATE OF NEVADA, FOR THE FOLLOWING REASONS AND ONIIHE
(~3

FOLLOWING GROUNDS, TE wWIT:

1. THIS APPLICATION SEEKS TO CHANGE UNDERGROUND WATERS ASSOCIATED WITH
THE BASE RIGHT 74434 WHICH WAS PROTESTED BY CHURCHILL COUNTY AND IS THE
SUBJECT OF STATE ENGINEER RULING 5823 wHICH 1S CURRENTLY LINDER APPEAL.
ACTION SHOULD BE WITHHELD ON THIS APPLICATION UNTIL THE APPEAL HAS RUN ITS
COURSE ANMD THE STATUS OF THE BASE RIGHT IS KNOW WITH CERTAINTY. |IT wOuLD
BE PREMATURE TDO ACT DN A CHANGE AFPLICATION WHD'S BASE RIGHT MAY BE IN
JEOPARDY.

2. THE APPLICANT 15 ALS0 SEEKING TO MOVE THE POINT OF DIVERSION (POD)
SIGNIFICANTLY CLOSER T THE CARSDON RIVER FROM WHICH THE PROTESTANT OWNS
SENIOR DOWNSTREAM DECREED SURFACE RIGHTS. THE PPOD 15 APPROXIMATELY
0.50 MILES FROM THE RIVER IN THE CARSON PLAINS SUB-BASIN WHILE THE EPOD
FOR BASE PERMIT 74434 1S APPROXIMATELY 1.25 MILES FROM THE RIVER AND THE
ORIGINAL BASE RIGHT PERMIT 20928 HAD ITS POD APPRDXIMATELY 5.0 MILES FROM
THE RIVER IN THE STAGE COACH SUB-BASIN. THERE IS CERTAINLY A TOFPOGRAPHIC
DIVIDE AND FPERHAPS AN IMPERMEABLE BEOUMDARY BETWEEN THE ORIGINAL EPOD
AND THE RIVER WHILE THE PPOD IS LDCATED WITHIN THE FLDOD PLAIN AQUIFER
IMMEDIATELY ADJACENT TO THE RIVER AND THE TwDO ARE HYDRAULICALLY
CONNECTED. THIS STEADY FPRDGRESSION OF MOVING WELLS CLOSER TO THE RIVER
WILL HAVE THE EFFECT DF EITHER INTERCEPTING MORE GROUNDWATER WHICH IS
PROVIDING BASE FLOW TO THE RIVER AND/OR INDUCING RECHARGE FROM THE RIVER.
AT THE 2005 Carson RIVER SYMFPFOSIUM SPONSORED BY CWSD, DOUG MAURER
FROM THE USGS PRESENTED DATA AND FINDINGS FROM STUDIES IN THE CARSON
VALLEY (ON THIS VERY SUBJECT. His cONCLUSION WAS: “aA MAJOR EFFECT OF
PUMPING 1S INCREASED INFILTRATION 0OF STREAM FLDW FROM THE CaArRSON RIVER
AND IRRIGATION CAMALS AND DECREASED QUTFLOW OF THE CaARsSON RIVER.” THE
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STATE ENGINEER HAS RECOGNIZED THIS SURFACE AND GROUND WATER COMNECTIOMN
FOR MNEARLY THIRTY YEARS AND HAS DENIED UNDERGROUND APPLICATIONS ON THE
GROUMNDS THEY WILL DIMINISH SENIOR DECREED SURFACE WATER FLOWS. SEE
RULING # 2197 DATED 1 MARCH 1977 AND GRIFFIN V. WESTEGARD DATED 29
Jury 1980 THAT WAS APFPEALED TD THE NEvADA SUPREME COURT wHICH UPHELD
RuLiNG #2197, TESTIMONY PROVIDED BY THE STATE ENGINEER AND HIS STAFF TO
THE LEGISLATIVE COMMISSION COMMITTEE SCR 26 on 21 JunNE 2006 SUPFPORTED
AND RECOGNIZED THE CONNECTION BETWEEN UNDERGROUND AMND SURFACE WATERS.
THE SCR 26 COMMITTEE RECDGENIZED THIS AS AN IMPORTANT ISSUE IN THE STATE
AND MADE THE RECOMMENDATION TO INCLUDE STATEMENTS IN THEI!R REPORT TO THE
LEGISLATURE THAT THIS ISSUE NEEDED TO BE ADDRESSED. MDORE RECENTLY, ON
APRIL 7, 2010, THE 9™ CircuIT COURT OF APPEALS IN UMITED STATES v. ORR
WATER Dr1tcH Co., ND. O7-17001 RECOGMNIZED THE SURFACE-GROUND WATER
CONNECTION AND FOUND THE DECREE PROTECTS SENIOR DOWNSTREAM SHRFACE
RIGHTS FROM JUNIOR GROUNDWATER APPROPRIATIONS. THE IMPACTS TO THE
SURFACE FLOW IN THE CARSON RIVER RESULTING FROM THE MDOVEMENT OF THE POD
CLOSER TO THE RIVER NEED TO BE EXAMINED, ADDRESSED AND MITIGATED.

3. ON 20 AucusT 2005 THE STATE ENGINEER MADE A PUBLIC POWER e0OINT
PRESENTATION AT THE LYON EoOunNTY UTILITIES FACGILITY WHICH PRDVIDED AN
OVERVIEW DF THE GEROUNDWATER RESOURCE {SSUES IN LYON DCOUNTY AND
SPECIFICALLY DAYTON VALLEY SUB-BASINS. THE PRESENTATION DUTLINED MAMNY
ISSUES INCLUDING: SEVERE HASIN OVER-APPRDPRIATION, WATER LEVEL DECLINES,
OVER PUMPAGE, SURFAGCE WATER IMPACTS, AND POTENTIAL REMEDIATION OR
CURTAILMENT OPTIONS. WATER LEVEL DECLINES IN EXBESS DF TWENTY {(20°) FEET
HAVE BEEN OBSERVED AT THE DAYTON ELEMENMTARY SCHOOL DVER A RELATIVELY
SHORT TIME SPAMN OF SEVEMN (7) YEARS. THIS APPLICATION'S POD 15 WITHIN THE
CARSON PLAINS SUB-BASIN OF DAYTON VALLEY, WHICH ACCORDING TO THE STATE
ENGINEER’S PRESENTATION HAS UNDERGROUND NON-SUPPLEMENTAL PERMITS
ISSUED IN AMOUNTS EXCEEDING ESTIMATES OF RECHARGE BY 260% OR MORE. DUE
TO THE APPLIGATION'S POD CLOSE PROXIMITY (APPROXIMATELY D.50 MILES) TO THE
CAREON RIVER, SEVERE BASIN OVER-APPROPRIATION, WATER LEVEL DEELINES,
RETURN FLOW ISSUES, THIS APPLICATION WILL BE ADVERSE AND IMPACT EXISTING
SURFACE AND UNDERGROUND RIGHTS.

3. PURSUANT T THE STATE ENGINEER’S 30 AUcUST 2005 POWER POINT AND THE
FACT THAT ALL UPPER CARSON RIVER GROUNDWATER BASINS ARE SEVERELY DVER-
APPROPRIATED, THE STATE ENGINEER SHOULD EITHER DENY THIS APPLICATION OR
WITHHDOLD ACTION UNTIL ONE OR MORE OF THE REMEDIATION ACTIONS HE PRESENTED
ARE IMPLEMENTED AND THE PROBLEM(S) CDORRECTED. THE STATE ENGINEER IS
OBLIGATED UNDER NRS CHAPTERS 5332, 534 AND 27B TDO RERQUIRE THAT THERE BE
ADEQUATE PLANS TO PROTECT EXISTING RIGHTS AND COMMITMENTS oF

GROUNDWATER AND TDO EXERCISE ALL AFPPROPRIATE AUTHDRITY AND DISGRETION TO

10/11/2010 PAGE 2 DF 4 CCPROTEST_JackWriTe_BOD80O.poOC



CONTROL OVER-APPROPRIATION/DEMAND ON THE SOURGE TO PROTECT BOTH THE
PUBLIC AND EXISTING RIGHTS OF BEOTH SURFACE AMD UNDERGROUND RIGHTS.

5. THE APPLICATION iF APPROVED IS NOT IN THE PLEBELIC INTEREST AS IT WILL CAUSE
LESS WATER TO REACH LAHONTAN RESERVOIR, THEREBY POTENTIALLY INCREASING
DIVERSIONS FROM THE TRUGCKEE RIVER CAUSING ALLEGEDRD HARM BY THE PLIT AND
USFWS TO THREATENED AND ENDANGERED SPECIES IN PYRAMID LAKE. ONE OF THE
MAIN PURPDSES OF THE NEWLANDS PROJEGST OCAP'S IS TO MAXIMIZE THE USE OF
THE CARSOM RIVER FOR THE PROJECT WHILE MINIMIZING DIVERSIONS FROM THE
TRUCKEE TO THE PROJECT.

&, THE GRANTING OF THE APPLICATION WOULD CONFLICT WITH EXISTING RIGHTS,
THEREFORE THE STATE ENGINEER MUST DENY THE APPLICATION PURSUANT TO NRS
523.370({4).

7. THE APPLICATION WOULD PROVE DETRIMENTAL TO THE PUBLIC INTEREST FOR THE
ABOVE REFERENCED REASONS, HOWEVER THE PROTESTANT RESERVES THE RIGHT TD
ADR TO OR AMEND THIS PROTEST. PUBLIC INTEREST CRITERIA ARE DYMNAMIC AND
WHAT MAY BE IN 0OR DETRIMENTAL TO THE PUBLIC INTERESET TODAY LCAN BE

DIFFERENT IN THE FUTURE FOR ANY NUMBER OF REASORNS BEYORD THE COMNTROL OF

THE PROTESTANT.

THEREFORE, BASED ON THE FORGOING REASONS!
O THERE IS NO UN-APPROPRIATED WATER IN THE SOUREGE,
¢ GRANTING OF THE APPLICATIONS WOULD CONFLICT WITH EXISTING RIGHTS,

& AND COULD PROVE DETRIMENTAL TO THE PUBLIC INTEREST

THEREFORE, FOR THE FOREGOING REASONS, THE PROTESTANMT RESPECTFULLY REQUESTS

THAT THE STATE ENGINEER DENY THE APPLICATION OMTRIGHT, OR

aOLD ACTION UNTIL

THE APPEAL OF RULING SBZ232 HAS RUN IT’S COURSE.

™3
Lagtet)
SIGNEDS —
CHrIs C. MAHAMNAH, P.E., SWRS5#976 (AG_'ENZ"H, :
MAHANMNAH & ASSOCIATES, LLC - —1 -
P.O. Box 2494 - o
RENO, NV B9505 -
(775) 223-1804 ' )
STATE DF NEVADA .
COUNTY OF WASHDE
SUBSCRIBED AND SWORN TO BEFORE ME THIS 11" DAY OF OCTOBER , 20710 o

By CHRIS C. MAHANNAH p ( o
P ariin Lim 7

Notary Public - Nevada STATE OF: -",I;I/I-:VADA
Washos County

Comm. No #10-2312:2

COUNTY OF: _ WASHOE

. PROTEST MUST BE FILED IN DUPLICATE.
ALL COPFIES MUST CONTAIN DRIGINAL SIGNATURE.
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STATE OF NEvADA DIvISION OF WATER RESOURCES
- REQUEST FOR NOTICE

iN REGARDS TO APPLICATION/PERMITS NMUMBERS: BOO79 & 80080

PLEASE ADD THE FOLLOWING INDIVIDUALS TO THE MAILING LIST AND SEND GCOPIES OF ALL
CORRESPONDENCE TO THE ADDRESSES BELOW!:

1. MR, BRADP GOETSCH, MANAGER
CHURCHILL COUNTY
155 N. TAYLOR ST, SUITE #153
FaLLoN, NV B9406

2. MR. CRAIG MINGAY, Esq.
CHURCHILL COUNTY DEPUTY DISTRICT ATTORNEY
155 M. TAYLOR ST., SUITe # 170
FaLLON, NV BE9406

3. CHRIS C. MAHANNAH, P.E.
MAHANNAH & ASSOCIATES, LLE
P.Q. Box 2494
RENO, NV B9S505
I AM THE AGENT DR REPRESENTATIVE FOR CHURCHILL COUNTY.
THIS FORM ACCURATELY REFLECTS THE MAILING ADDRES OR THE DIVIpUALS IDENTIFIED

ABOVE.

SIENATURE

CHRisE C. MAHANNAH, P.E., SWRES #9766 (AGENT)
MAHANNAH & ASSOCIATES, LLE

P.0O. Box 2494

RENMD, NV B9505

(775) 223-1804

e
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