FILED
0CT 11 20108,

RCES
STATE ENGINEER'S OFFICE

BEFORE THE STATE ENGINEER, STATE OF NEVALQA
DEPARTMENT OF CAONSERVATION & NATURAL RESOU
DIVISION OF WATER RESOURCES

re

IN THE MATTER OF PROTEST & REQUEST TO
APPLICATION NUMBER: B0079 DENY APPLICATION 80079;
FILED BY: RETIREMEN, LLC PETITION FOR HEARING

ON: AUGUST 6, 2010 TD APPROPRIATE THE PURSUANT TO N.R.S. 533.365.

WATERS OF: UNDERGRBUND

CoMES NOw: CHURCHILL COUNTY

WHOSE ADDRESS 15! 155 NORTH TAYLCOR STREET, SUI'i'l-: 153, FaLLaon NV B9406

WHOSE OCCUPATION IS: A POLITICAL SUEBDIVISION OF THE STATE OF NEVADA ANMD PROTESTS

THE GRANTING OF APPLICATION NUMBER: BOO79 FILED ON: AUGUST 6, ZVI:|1D BY:

ol ~2
RETIREMEN, LLD TO CHANGE THE POINT aorF DIVERSION AND PLACE arF --.L'_EE::;‘.ﬂF':

- o
UNDERGROUND SITUATED IN: LYON EﬂUNTY: STATE OF NEvVaAaDA, FOR THE FET['..LD_\“V-_IJNE E
EE ] e

REASONS AND ON THE FOLLOWING GROUNDS, TD WIT! Py i

T. THIS APPLICATION SEEKS TO CHANGE UNDERGROUND WATERS ASSUOCIATED WHTH

THE BASE RIGHT 744324 WHIGH WAS PROTESTED 8Y CHURCHILL COUNTY AN:_.Q IEEIE-:-IE
SUBJECT OF STATE ENGINEER RULING 5823 wHICH IS CURRENTLY UNDER. AF’P{E}\L.
ACTIDN SHOULD BE WITHHELD ON THIS APPLICATION UNTIL THE APPEAL HAS R'Lll\i\?TEi
COURSE AND THE STATUS OF THE BASE RIGHT IS KNOW WITH CERTAINTY. [T wouLD
BE PREMATURE TO ACT OM A CHAMNGE APPLICATION WHDO’S BASE RIGHT MAY BE IN
JEDPARDY.

2. THE APPLICANT |.§. ALSD SEEKING TO MAOVE THE POINT OF DIVERSION (POD)
SIGNIFICANTLY CLOSER TD THE DCARSON RIVER FROM WHIGCH THE PROTESTANT ODWNS
SENIOR DOWNSTREAM DECREED SURFACE RIGHTS. THE PPOD 15 APPRDOXIMATELY
0.50 MILES FROM THE RIVER IN THE CARSON PLAINS SUB-BASIN WHILE THE EPOD
FOR BASE PERMIT 74434 IS APPROXIMATELY 1.25 MILES FRIOOM THE RIVER AND THE
ORIGINAL BASE RIGHT PERMIT ZO0928 HAD ITS POD APPRAOXIMATELY 5.0 MILES FROM
THE RIVER IN THE STAGE COACH SUB-BASIN.,. THERE IS CERTAINLY A TOPOGRAPHIC
DIVIDE AND PERHAPS AN IMPERMEABLE BOUNDARY BETWEEN THE ORIGINAL EPOD
AND THE RIVER WHILE THE PPOD IS LOCATED WITHIN THE FLODOD PLAIN ARUIFER
IMMEDIATELY ADJACENT TO THE RKRIVER AND THE TwO ARE HYDRAULIGCALLY
CONNECTED, THIS STEADY PROGRESSION OF MOVING WELLS CLOSER TD THE RIVER
WILL HMAWVE THE EFFECT OF EITHER INTERGCEPTING MORE GRDUNDWATER WHICH IS

" PROVIDING BASE FLOW TO THE RIVER AND/OR INDUCING RECHARGE FRDM THE RIVER.
AT THE Z00E5 CARSDN RIVER SYMPOSIUM SPONSORED BY CWSD, DOUBE MAURER
FROM THE LISGS FRESENTED DATA AND FINDINGS FROM STUDIES IN THE CARSDN
VALLEY ON THIS VERY SUBJEDT. HIS coNELUSION WAS! “aA MaAJOR EFFECT OF
FPUMPING 15 INCREASED INFILTRATION OF STREAM FLOW FROM THE CARSON RIVER

AND IRRIGATION CAMNALS AND DECREASED OUTFLDOW OF THE CARSON RIVER.” THE
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STATE EMGINEER HAS RECOGHMIZED THIS SURFACE AMD GROUNMD WATER CONRKECTION
FOR NEARLY THIRTY YEARS ARND HAS DERIED UNDERGROUMBP APPLICATIONS ON THE
GROUJUNDS THEY WILL DIMINISH SENIOR DECREED SWURFACE WATER FLOWS. SEE

RULING # 2197 paTED 1 MARGH 1977 AnND GRIFFIN v. WESTEGARD DATED 29

duLy 1980 THAT WAS APPEALED TO THE NEVADA SUPREME COURT WHICH UPHELD
RULING #Z197. TESTIMONY PROVIDED BY THE STATE ENGINEER AND HIS STAFF TO
THE LEGISLATIVE COMMISSION COMMITTEE SCR 26 on 21 JUuNE 2006 SUPPORTED
AND RECOGMNIZED THE CONNMEGTION BETWEEN UNDERGRODOUND AND SURFACE WATERS.
THE SCR 26 COMMITTEE RECOGNIZED THIS AS AN IMPORTANT ISSUE IN THE STATE
AND MADE THE RECOMMENDATICN TO INCLUDE STATEMENTS IN THEIR REPORT TO THE
LEGISLATURE THAT THIS ISSUE NEEDED TO BE ADDRESSED. MORE RECENTLY, ON
APRIL 7, 2010, THE 9™ CiIRCUIT COURT OF APPEALS IN UMTED STATES V. ORR
WATER DiTcH Co., NO. 07-17001 RECOGNIZED THE SURFACE-GROUND WATER
CONNECTION AND FDUND THE DECREE PROTECTS SENIOR DOWNSTREAM SURFACE
RIGHTS FROM JUNIOR GROUNDWATER APPROPRIATIONS. THE IMPACTS TO THE
SURFACE FLOW IN THE CARSON RIVER RESULTING FROM THE MOVEMENT OF THE FPOD
CLOSER TO THE RIVER NEED TD BE EXAMINED, ADDRESSED AND MITIGATED.

3. ON 30 AuGUST Z2005 THE STATE ENGINEER MADE A PUBLIC POWER POINT
PRESENTATION AT THE LYDON COUNTY UTILITIES FACILITY WHICH PROVIDED AN
OVERVIEW DOF THE BGSROUNDWATER RESOURECE [ISSUES (N LYyON COuNTY AND
SPECIFICALLY DAYTON WVALLEY SUB-BASINS. THE PRESENTATION OUTLINED MANY
ISSUES INCLUDING: SEVERE BASIN OVER-APPROPRIATION, WATER LEVEL DECLINES,
OVER PUMPAGE, SURFACE WATER IMPACTS, AND POTENTIAL REMEDIATION OR
CURTAILMENT OPTIONS. WATER LEVEL DECLINES IN EXGCESS OF TWENTY {20 rFeEET
HMAVE BEEN OBSERVED AT THE DaAYTON ELEMENTARY SCHOOL OVER A RELATIVELY
SHORT TIME SPAN OF SEVEN (7} YEARS. THIE APPLICATION'S POD 1S WITHIN THE
CARSON PLAINS SUB-BASIN OF DAYTON VALLEY, WHICH ACCORDING TD THE STATE
ENGINEER’S FRESENTATION HAS UNDERGRDUND NON-SUPPLEMENTAL PERMITS
ISSUED iN AMOUNTS EXCEEDING ESTIMATES OF RECHARGE BY Z260% OR MORE. DuE
TD THE APPLICATION'S POD CLOSE PROXIMITY (APPROXIMATELY 0.50 MILES) TD THE
CARSON RIVER, SEVERE BASIN OVER-APPROPRIATION, WATER LEVEL DECLINES,
RETURN FLDOW ISS5UES, THIS APPLICATION WILL BE ADVERSE AND IMPACT EXISTING
SURFACE AND UNDERGROUND RIGHTS.

4. PURSUANT TO THE STATE ENGINEER'S 20 AuGusST 2005 POWER POINT AND THE
FACT THAT ALL UPPER CARSON RIVER GROUNDWATER BASINS ARE SEVERELY OVER-
APPROPRIATED, THE STATE ENGINEER SHOULD EITHER DENY THIS APPLICATION OR
WITHHDLD ACTION UNTIL ONE OR MORE OF THE REMEDIATION ACTIONS HE PRESENTED
ARE IMPLEMENTED AND THE PROBLEM{(S)} CORRECTED. THE STATE ENGINEER IS
OHLIBATED UNDER NRS CHAPTERS 533, 524 AND Z27H TO REQUIRE THAT THERE BE
ADERQUATE PLANS TO PROTECT EXISTING RIGHTS AND COMMITMENTS DF

GROUNDWATER AND TO EXERGCISE ALL APPROFPRIATE AUTHORITY AND DISCRETION TO
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CONTROL OVER-APPROPRIATION/DEMAND ON THE SOURCE TO PROTECT BOTH THE
PUBLIC AND EXISTING RIGHTS OF BOTH SURFACE AND UNDERGROUND RIGHTS.

5. THE APPLICATION IF APPROVED IS NOT IN THE PUBLIC INTEREST AS IT WILL CAUSE
LESS WATER TO REACH LAHONTAN RESERVOIR, THEREBY POTENTIALLY INCREASING
DIVERSIONS FROM THE TRUCKEE RIVER CAUSING ALLEGED HARM BY THE PLIT aAND
USFWS TO THREATENED AND ENDANIERED SPECIES IN PYrRAMID LAKE, ONE OF THE
MAIN PURPOSES OF THE NEWLANDS PROJECT OCAP'S IS TD MAXIMIZE THE WSE OF
THE CARSON RIVER FOR THE PRDJECT WHILE MINIMIZING DIVERSIONS FROM THE
TRUCKEE TO THE PROJECT.

6. THE GRANTING DOF THE AFPPLICATIDN wWOULD CONFLIBT WITH EXISTING RIGHTS,
THEREFORE THE STATE ENGINEER MUST DENY THE APPLICATION PURSUANT TO NRS
533.370(4).

7. THE APPLICATION WOULD PROVE DETRIMENTAL TO THE FUBLIC INTEREST FOR THE
ABOVE REFEREMNMCED REASONS, HOWEVER THE PROTESTANT RESERVES THE RIGHT TO
ADD TO OR AMEND THIS PROTEST. PUBLIC INTEREST CRITERIA ARE DYMNAMIC AND
WHAT MAY EBE IN 0OR DETRIMENTAL TO THE FUBLIC INTEREST TODAY CAN BE
DIFFERENT IN THE FUTURE FOR ANY NUMBER OF REASONS BEYODND THE EONTROL OF
THE PROTESTAMNT.

THEREFORE, BASED ON THE FDORGOING REASONS!
& THERE IS NO UN-APPRDOPRIATED WATER IN THE SOURCGE,
& GRANTING DF THE AFPLICATIONS wOULD CONFLICT WITH EXISTING RIGHTS,

& AND COULD PROVE DETRIMENTAL TO THE PUBLIC INTEREST

THEREFORE, FOR THE FOREGOING REASONS, THE PROTESTANT RESPECTFMLLY RERQUESTS

THAT THE STATE ENGINEER DENY THE APPLICATION O IGHT OR wili ACTION UNTIL
THE AFPPEAL DF RULING 5822 HAS RUN IT’S CO . ' \;
i =
SIGNED: C : o
e =

CHRIS C. MaHANNAH, P.E., EWRE#Q'?&-,(AQ-E;-JT)T_":

MAHAMNAH & ASSOGIATES, LLE S S
P.O. Box 2494 o _—

RENDO, NV B9505 T e
(775) 323-1804 :
STATE OF MEVADA

COuNTY OF WASHDE

SUBSCRIBED AMD SWORN TO BEFORE ME THIS 1™ DAY OF OCTOBER

By CHRIS C. MAHANNAH

Martin Lim
Notary Public - Nevada
BG4  Washos County

Sl Comm.No#1023122 CpuNTY oF: _Wasmoe

My Comm. Expires April 8, 2014

$25 FILING FEE MUST AECDMPAN‘I’_ﬁE‘TEST- ROTEST MUST BE FILED IN DUPLICEATE.
ALL COPIES MUST CONTAIN ORIGINAL SIENATURE,

STATE OFT MNEVADA
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STATE OF NEVADA DIvISIODN DF WATER RESOURCES
REQUEST FOR NOTICE

IN REGARDS TO APPLICATION/PERMITS NUMBERS: BODO'79 & BOOSO

PLEASE ADD THE FOLLOWING INDIVIDUALS TO THE MAILING LIST AND SEND COfFIES OF ALL
CORRESPOMNDENCE TO THE ADDRESSES BELOW!

1. MR. BRAD BAeETSCH, MANAGER
CHURCHILL COUNTY
155 N. TayLor ST, SuiTE #153
FALLON, NV B9406

2. MR. CRaIG MINGAY, ESQ.
CHURCHILL COuNTY DEPUTY DISTRICT ATTORNEY
155 N. TAYLOR ST., SmTE # 170
FaLLon, NV B9408

3. CHRIS B. MAHANNAH, P.E.
MAHANNAH & ASSOCIATES, LLE
P.0O. Box 2494
RENO, NV B9505

| AM THE AGENT OR REFRESENTATIVE FOR CHURCHILL COUNTY.

THIS FORM ACCURATELY REFLECTS THE MAILING ADDRESS FQR THE INDI
ABOVE.

c. .

SIGNATURE!

CHRIS B. MAHANNAH, P.E., SWRS #976 (AGENT)
MAHANNAH & ASSOCGIATES, LLC
P.O. Box 2494

REND, NV B9505

(775) 323-1804
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