IN THE OFFICE OF THE STATE ENGINEER OF THE STAT

EG_F!LEEWME

OF NEVADA
JAN B3

3

In the matter of Application No.:_77573 > 48{&3‘.‘5&" OFHCE
Filed By:_National Department of Wildlife z
On November 3, 2008  to appropriate the waters of | > PROTEST ;’ n
Big Onion Reservoir and tributaries, including Alder Z r; = .
’ > N [ -
Creek and tributaries - o 22
l A
o
Comes now Julian Marcuerquiaga 2
Printed oo typed name of prolestant N
whose address is 5255 Palisade Drive, Winnemucca, NV 89445 S

State Na, or PO Box, City, Sate and Zig Code

whose occupation is Retired Rancher

. .
and protests the granting

of Application Number 77573 , filed on November 5, 2008

by National Department of Wildlife

to appropriate the

waters of Big Onion Reservoir and tributaries, including Alder Creek and tributaries

Underground or aameé of siream, lake, spring or olher source

situated in Washoe County, State of Nevada, for the following reasons and on the following

grounds, to wit:

P Exhibit 1, »Exhibit2 - Memorandum of Understanding, and P Exhibit3 -

See:

o Memorandum of Agreement.

THEREFORE, the Protestant requests that the application be denied

and that an order be entered for such relief as the State Engineer deems just g

Subscribed and swom to before me this g i day of W

ROSARIO TINNELL
Notary Public - State of Nevada
Appointment Recorded in Washee County
ko: 07-1070-2 - Expires December 1, 2010

Denied, issued subject to paor rights, etc., as the case may be

d proper. |

Signed A4 (¥
By:_Ross E. de Lipkau

Printed or Typed name, lfaﬁm

Address:_S0 W. Liberty St., Ste. 750

Street Mo. ar PO Bax Ne.

Address: Reno, NY 89501

City, Stae and Zip Code

2009

..

County of __A)

Nevgdo—

State of

$25 Filing Fee Must Accompany Protest.
Protest Must Be Filed In Duplicate. Aft Copies Must Contain Qriginal Signature.

16065.002/4821-8762-4707.1
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EXHIBIT 1

to
Protest to Application 77573 Submitted by National Department of Wildlife

Applicant, National Department of Wildlife, has no legal right to seek to appropriate the
waters of Big Onion Reservoir, together with tributaries thereto. The Applicant is attempting to
create or appropriate a “minimum pool” consisting of 950 acre-feet. This 950 acre-feet, the
subject of Applicant’s Application, is owned by the Third Parties. Water impounded within Big
Onion Reservoir is fully appropriated by the Third Parties; therefore, no unappropriated water
exists in the proposed source of supply. Based upon this element, the State Engineer is required
by NRS 533.370(5) to deny the application.

Inasmuch as Third Parties are the lawful owners of the water rights impounded in Big
Onion Reservoir and in tributaries thereto, failure to release water would adversely effect such
rights. Based upon this element alone, even without other involved factors, the State Engineer is
required by the above-quoted statute to deny Applicant’s Application.

Unfortunately, the Applicant ignores its contractual obligation pursuant to the
MEMORANDUM OF UNDERSTANDING, and MEMORANDUM OF AGREEMENT duly
executed by Applicant. Copies of these documents, duly recorded with the Humboldt County
Recorder, are attached hereto and incorporated herein by reference. It is most difficult to
understand how an agency of the State of Nevada could simply ignore its contractual obligations,
and seek to obtain, without compensation, the very rights which it is currently under contract to
fulfill.

Based upon the foregoing, all provisions or elements of the above-quoted statute are

present, and the State Engineer is mandated by law to deny Application 77573,

TITIT.ITIA836-0719-9491 1 : 1ofl
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MEMORANDUM OF UNDERSTANDING 4
{CONSERVATION EASEMENT PURSUANT TO NRS 111.390-111.440)

On the day of , 2001, the parties listed below entered into this

Memorandum of Understanding with regard tn the acquisition of 1 Conservation Easement and

Restrictive Covenant evidencing the perpetual right to store a minimum poal of water in the Big

Onion Reserveir in Humboldt Couaty, Nevada, by the State of Nevada, Division of State Lands, on

behalf' of the Division of Wildlife (hereinafter referred to as a conservation easement pursuant to

NRS 111.380-11 1.440, inclusive), and further agree to the dismissal of the consolidated Supreme
. Court cases entitied JULIAN and EDITH MARCUERQUIAGA, Trustees of the JULIAN W,
MARCUERQUIAGA and EDITHM. MARCUER_Q[HAGA 1980 LIVING TRUST vs. STATE OF
NEVADA, Dl‘v‘!SIdN OF WILDLIFE, and JULIAN and EDITH MARCUERQUIAGA, Trustees
of the JULIAN W MARCUERQUIAGA and EDITH M. MARCUERQUIAGA 1980 LIVING
TRUST, and MANUEL ELIAS v8. STATE QF NEVADA, DIVISION OF WILDLIFE, Supreme
Court Case Numbers 33658 and 35628, respectively.

1. [he parties to this Agreement are the Julian and Edith Marcuerquisga Trust,
(hereinafter “Marcuerquiaga™), Manuel Ejias (hereinafter "Elias"}, and the State of Nevada, Division
‘ of Wildlife (hercinafter "NDOW"),

. 2, The subject matter of this Agreement is the perpetal right to store water for a
permanent minimum water storage pool to sustain a fishery at Big Onion Reservoir, and the
dismissal of case mumbers 33658 and 35628 Bled in the Supreme Court of the State of Nevada,

3. Acquisition of Minimum Pool NDOW shalf have the perpetual right to store
930 acre fect annualty ("Minimum Paoi”) of water rights in Big Onion Reservoir. To create such ‘

right, Marcuerquiaga and Eliay, their beirs, successors and assigns, agree to execute in favor of

-1- Mo of Uisictmntiog 30w
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NDOW an affirmative perpetual covenant to: (i) maintain wager storage in Big Onion Rescrvoir of
no less thag 950 acre feet; (i) not to divert or discharge water from Big Onion Reservoir which
would reducs the starage of water therein to less than the Minimmm Pool, provided, however,
NDOW may suthorize at any time, or from time to time, the discharge of water befow the Minimum
Pool and, further provided, the affirmative covenant to majntain the Minimum Pool is subject to refill
Big Onion Reservoir from ippurtenant water rights. The affirmative covenant and other pertinent
matters shall be evidenced by an appropriate recordable document. The parties hereto acknowledge
that the dam and related diversion works are located upon real property owned by the United States,
as admiaistered by the Department of Interior, Bureay of Land Management.

4 The Mininum Pool shall be marked by NDOW, by 4 staff gauge which shall be
maintained aad adjusted by NDOW at the 950 acre-feet level. No discharge or release of water from
Big Onion Reservoir will oceur unlegs atherwisc permitted by NDOW unless the water levelis above
the staff gauge.

5. Elias shall provide evidence that he is the lawful owner of necessary dam permits and
water rights appurtenant tg Big Onion Reservair, together with storage rights to serve the subject
matter of this Agreement, NDOW shall, if applicable, file and obtain alf applicable water storage
permits with the Nevada State Engineer, which are required to carry out the intentions and purposes
of this Memarandum Of Understanding. The parties acknowledge that ownership of all water rights
ghall remain in the name of Elias, his heirs, successors and assigns and shall not be conveyed to
NDOW by this agreement.

6. Appraisal. The parties agree as part of this transaction, an appraisal shall be
conducted, NDOW shail be respoasible for selucting the appraiser as legally required. The appraisal
ig also subject to the approval of Federal Aid Authorities.

-2- Moma of Didcrsinnting 149, 4ped
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7. The appraisal will be conducted at NDOW's expense. The appraiser shall appraise
the value of 950 acre feet of permitted water rights and the right to perpetually maintain g
minimuro pool within Big Onion Reservoir.

Tenns

8. It is specifically represented by NDOW that it is its intention to acquire the right to
permanently and perpetually store appraximately 950 acre feet of water in Big Oanion Reservoir,
which shall be a non-possessory interest in Big Onion Reservoir. Marcuerquiaga and Elfias agree not
to divert or file applications with the Nevada State Engineer which seek to divert any water
upgradient of Big Onion Reservoir. Marcuerquiaga and Elias also agree that their water rights will
be subordinated to the perpetual right of NDOW to store 950 acre-feet of water in Big Onion
Reservoir. Based upon these facts, thig Memorandum of Understanding is entered into by
Marcuerquiaga and Elias specifically based upon that representation,

9. NDOW agrees tu pay joimtly to Marcuerquiaga and to Elias the sum of Ore Milliog
Dollars ($1,000,000), plus lease option payments over time, as listed below, for and in consideration
of the transfer by restrictive covenants by Marcuerquiaga and Elias of permanent storage rights as
described herein.

10, Marcuerquiaga and Elias agree to divide those funds, as received, an a pro rated basis
in accordance with the Settlement Agrecment reached before the United States Bankruptcy Cdurt
on Januvary 13, 1997,

1. The form of the documents for the perpetual right of use of the water rights and right
to store shall be a Conservation Agreement and Restrictive Covenants. NDOW has eight (8) years
in which to pay the above referenced One Million Dollars ($1,000,000), plus il annual lease option
monies for each successive year it takes NDOW to pay off the balance called for hereunder.

-3. Mot of Clgessain iy 30wl
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12, NDOW, on an annual basis, will furchase from Marcuerquiaga and Elias a minimum
of one-¢ighth (1/8thyof the perpetdal use of the right to store, and have the right to control all water
rights, on which that one-cighth (1/8th) of the minimum water rights and the perpetual right to store
is based, until the total water rights and the petpemaj right to store is acquired. The annual purchase
price for one-eighth ( 1/8th} of the use of the water rights and right to store is One Hundred Twenty-
Five Thousand Dollars (3125,000).

13. NDOW will also pay on an anmal basis, a lease aption fee of Twenty Thousand
Dollars ($20,000) for each year of the lease option. Each succeeding year, the lease option payment
shall remain the same, but shall be consideration for the non-purchased balance of the use of water
fights and the perpetual right to store (e.g. as of December 1, 2001, three-fourths (3/4ths) of the usa
of the water rights and the perpetual right to store),

14 NDOW may prepay all monies, or any portion thereof, in advance and avoid
subsequent annual lease option payments. To close this transaction, NDOW agrees to pay Two
Hundred Fifty Thousand Dollars (§250,000) on or before Fune [, 2001 (subject to State and Federal
approvals), and receive one-fourth (1/4) of the perpetyal night to store 950 acre fect (237.5 acre feet),
Itis fully understoad that NDOW shall have the right to maintain the Minimum Pool 0f 950 acre feet
comwmencing upon payment of the abave mentioned $250,000, On or before December 1, 2001,
NDOW agrees to pay One Hundred Twenty-Five Thousand Dollars ($125,000) for the next 1/8 of
the use of the water rights and the perpetual right to store, plus 2 leage option payment of Twenty
Thousand Dollars ($20,000) on ar before each succeeding December 1%, NDOW agrees to pay 2

minimum of $125,000 plus a $20,000 lease option payment until the balance is paid in full

-4- et of Undwmtarsting 3-7.wpd
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15, Atany ime NDOW Pays the total purchase price, it will receive a completed transfer
of the yet unpaid for perpetual right to store the water rights and thus avoid contimed anoual lease
option payments,

16,  Hatanytime NDOW defaultsin its annnal payment for acquisition and/or lease option
monies for the perpetual right to store water rights due December 1% and shouid NDOW continue
in default until the following December 1% payment date, NDXOW is theq required to make a payment
of $125,000 for the purchase of 1/8 of the perpetual right 1o store water rights, pius twa lease option
payments, a total of $40,000, in order to reinstate the default under this Agreement. This will only
occur when NDOW fails to make jts proper anqual payments in a timely fashion, being on or before
December 1* of each year. Should a default not be cured, any unpaid for storage right would be
terminated, with the 950 acre feet of storage right being reduced in proportion to the principal sum
(0ot including lesse payments} paid to One Million Dollars ($1,000,000).

17.  Payments shall be made on or before the 1" day of each December, unless Federal
funding is oot availablc, in which event the default provisians in paragraph 17 sbove, would apply.
The first payment is due and payable as described in Paragraph 14 ahove.

8. Further, in the event of 2 default and unless otherwise agreed to in writing by all
parties, NDOW shall be entitled to retain any portion or rights already paid for and acquired;
however, NDOW would lose the opportunity to purchase further unacquired rights after reasonable

notice and an opportunity of one (1) year to cure any default in payment.

«4- S of Vptrxsandieg 39,994
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Maintepance of the Dam

18.  The parties have agrced that ownership and maintenacce of the dam is the
responsibility of Elias. Evidence of that responsibility shall be recorded and shall run with the land,
Neither Marcuerquisga nor NDOW ars to concem themselves with maintenance.

20.  Elias, as dam owner, shall be fully responsible for all dam maintenance, repair,
fecoastruction, or other necessary requirements, including replacement upon failure of any portion
of the dam which would materially impair the Minimum Pool, Elias shall have the right to decide
what repairs and maintenance shall be made. Elias agrees to make all repairs in a timely and
reasonable fashion if the required repairs, if not performed, would materially impair the Minimum
Pool

21.  Elias agrees to acquire an insurance policy and/or an annuity to insure the dam.
Proof of such insurance or proof of an anauity shall be presented to NDOW by Elias upon
execution of such document and ugon uny and all renewals thereof.

21{(a). With thc permission of responsible representatives of Humboldt County, all moneys
that currently exist or any eatity that would be willing to contribute/donate shall be utilized
for: (1) dam maintenance and its operating equipment; (2) future dam maintenance; (3) the
dam/reservoir; (4) the public use of the rescrvoir for fishing purposes; and (5) associated camping
activities. Number 21(a)(1), above, shall have the highest priority and each succeeding number
thereafter shall have a lower priority for use of those fuads. Annuity funds not expended shall remain
in an interest-bearing account and may not be remaved by Elias, but must be retained for the above

enumerated purposes.

-6~ iams of Usinnisnfioy 3-8t

b |

-3



+ SENT BY:NV AG CONSERVATION  : 2- 6- 2 :11:194¥ : .

State Lishility
22.  Elias shall hold the State of Nevada barmless and indemnify it from any liability
associated with dam failure or damages resulting therefrom unless such fiability arises from the State
of Nevada's own acts of negligence or misconduct,
22(a). Should the dam be destroyed, the State of Nevada's responsibility for payments shall
be suspended uaril the dam is replaced and the Minimum Poot restored mt to this agreement.
Conditions For Approval
23, Any Agreement entered into between the parties js subject to the approval of the:
(3  Nevada Division of State Lands;
(b)  Unterim Finance Committec of the Nevada Legislature;
(c)  Nevada Board of Examiners; and
(d Federal Aid, Approval of Project and Grant Agreements,
24.  Approval of all agencies herein is 3 oo_ndition precedence to performance by NDOW.
24(a). Additionally, approval is conditioged upon NDOW review and approval of all
subordinate water rights above and below the dam.
Closing
25.  Closing shall accur on or before the 30% day of June, 2001, subject to State and
Federal approvals.

26.  Closing documents shall be drawn conzistent with the terms tisted above. However,
the parties understand and agree to complete the transaction herein. Numerous additional terms not
inconsistent with the above shall be added in the permanent closing documents.

27.  The parties agree to cooperate in the preparation of thoss documents and to abide by
the terms and conditions listed above untit such closing documents are completed,

-1- Ml of Useburviapiiay 38908
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27(a). Bscrow closing costs shall ba split equally: NDOW, ane half, Julian } Marcuerquinga,
Edith Marcuerquiaga and Manus| Elizs, one half,

28, Ated Cazes. The parties further agree that
the Suprems Court cases listed above shall be dismissed with prejudice.
29,

Binding Fffect. This dgreement shall be binding upon the heirs, successors,
administrators and as3igns of the parties hersto

® Damnmslzayof@ad@
. DATED this Zdayofé%;Q;éL ,

DATED this day of , 2001,
MANUEL ELIAS
- DATED this day of 2001,
ST ATE OF NEVADA
ION OF wIiLL
DATED this /2 _4ay ot M_,
@ 2001
Reed and Approved by: Date
. GEORGE TAYLOR,
Deputy Attornoy General, State of Nevada
3

ey of Unibostnteling 34 gl
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27(a). Escrow closing costs shali be split equally: NDOW, one half Julian Marcuerquiaga,
Edith Marcuerquisga and Manual Elias, one half,

#%. Dismissslofthe Sunreme Court Consolidated Cases, The partis urter agree har
the Suprema Court cases fisted above shall be dismissed with prejudice.

29.  Binding Effect. This agreement shall be binding upon the heirs, successors,
administrators and assigns of the parties hereto.

DATED this day of , 2001

. JULIAN MARCUERQUIAGA

DATED this . day of , 2001,

EDITH MARCUERQUIAGA

DATED this _9" _day of é;ﬂz. ,ZWE.W
YUEL ELIAS

DATED this day of 2001.

STATE OF NEVADA
DIVISION OF WILDLIFE

DATED this day of , 2001,

STATE OF NEVADA
BOARD OF EXAMINERS

Q | , 2001.

Read and Approved by: Date
GEORGE TAYLOR,
Deputy Artorney General, State of Nevads

-1
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27(a). Bsctow closing costs shall be spit equally: NDOW, one hatf, Julian Marcuerquiags, ;
Edith Marcuerquiaga and Manuel Elias, one half

28.  Dismissal ofthe Supreme Court Conzsolidated Casey. The parties further agree that

the Supreme Court cases listed above shall be dismissed with prejudice.
29.  Binding Effect This agréement shall be binding upon the heirs, successors,
edministrators and assigns of the parties hereto. :

DATED this day of , 200€.

JULIAN MARCUERQUIAGA
DATED this day of ., 2001
EDITH MARCUERQUTAGA
DATED this day of . 2001
MANUEL ELIAS
DATED this ! 3 day of ’\'V“”“')"\ 2001, Mm
STATE OP-NBVADA
DIVISION OF WILDLIFE
DATED this day of , 2001, N
STATE OF NEVADA .
BOARD OF EXAMINERS

%WW/AZ Maned, 12, 2001,

md?Approved w/as b 'ﬁf‘m oﬂﬂf Date
GEORGE TAYLOR,

Deputy Atorney Ge.neral, State of Nevada

-4
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All that real property situate in the County of Humboldt, State of Nevada, described as follows:
TOWNSHIP 45 NORTH, RANGE 30 EAST, M.D.B.&M.

Section 25: NW1/4; SW1/4 NE1/4; W1/2 SW1/4
Section 36: W12 W1

EXCEPTING FROM THE ABOVE DESCRIBED PARCELS any portions thereof lying within the

+ roadways shown on the Assessor’s Parcel Maps of said land and eny portions thereof lying within the
boundaries of the land described in document recorded Janvary 31, 1968, in Book 28, Page 138,
Document No. 131094, Official Records, Humboldt County, Nevada.

‘OWNSHIP 44 NORTH, RANGE 30 EAST, M.D.B.&M.

Section |: W12 W12

Section 4: Lots 3 and 4 (N1/2 NW1/4)

Section 12: W1/2 W12

Section 13: W12 W12

Section 19: S1/2 N1/2; N1/2 S1/2; SW1/4 SW1/4; SE1/4 SW1/4
Section 20; S1/2 N1/2

Section 30: NWi/4

TOWNSHIP 45 NORTH, RANGE 23§ EAST, M.D.B.&M,

Section 26: W1/2 SW1/4
Section 27: E1/2 SB1/4
Section 34: E1/2 E1/2
‘ection 35 Wi W12
W,

TOWNSHIP 45 NORTH, RANGE 30 EAST, M.D.B.&M.

. Section 17: S1/2 §1/2
Section 18: SE1/4 SE1/4
Section 19: NE1/4 NE1/4; SE1/4 NE1/4
Section 20: El/2 NE1/4; NW1/4; W1/2 NE1/4

TOWNSHIP 44 NORTH, RANGE 18 EAST, M.D.B.&M,

Section 3: E1/2; E1/2 NW1/4; NE1/4 SW1/4

Section 10: N1/2 NE1/4; SW1/4 NE1/4; W1/2 SB)/4

Section 11; SW1/4 NW1/4; S1/2 SE1/4; NW1/4 SW1/4; SE1/4 SW1/4
Section 15: W1/2 NE1/4; N1/2 SE1/4; SW1/4 SE1/4



TOWNSHIP 45 NORTH, RANGE 28 EAST, M.D.B.&M.
Section 22: SW1/4 SE1/4; SE1/4 SW1/4

Section 27: W1/2 E1/2; W1/2

Section 28: E1/2 Bi/2

Scetion 34: W1/2 E1/2; W1/2

TOWNSHIP 45 NORTH, RANGE 30 EAST, M.D.B.&M.

" Section 32: SE1/4 SEl/4
Section 33: S1/2 SW1/4

TOWNSHIP 45 NORTH, RANGE 28 EAST, M.D.B.&M.
Section 10: SEL/4 SW1/4; SW1/4 SE1/4
ion 15: E1/2 W1/2; W1/2; E1/2
$Wiion 22: BL/2 NW1/4; W1/2 NEV/4; NEL/4 SW1/d; NW1/4 SE1/4
@ owxsHIP 44 NORTH, RANGE 27 EAST, M.D.B.&M.
Section 12: SW1/45WI/4

EXCEPTING THEREFROM gll abovc described property any portions {ying within the boundaries of
the roadways shown an the Assessor's Parcel Map of said land,
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RECORDING REQUESTED BY AND b ot
WHEN RECORDED MAIL TO: . V/’a
%4
ROBERT E. LYLE, ESQ.
201 West Liberty Street, Suite 200
Reno, NV 89501 :

APN: 02-221-15, 02-291-13, 02-291-02, 02-291-13,02-291-05, 02-211-02
02-221-03,702-271-03, 02-271-05, 02-271-06, 02-211-02, 02-221-10
02-211-02, 02-261-03

MEMORANDUM OF AGREEMENT

_, THIS MEMORANDUM OF AGREEMENT, dated this /7% day of
® 7. » 2002, is made by JULIAN and EDITH MARCUERGUIAGA. Trustees
of the JULFAN W. MARCUERQUIAGA and EDITH M. MARCUERQUIAGA 1980 LIVING

. TRUST.
The parties identified below made and executed a Memorandum of Understanding
(Conservation Easement Pursuant to NRS 111.390-111.440) relating, in part, to the perpetual
right to store water for a permarnent minimum water storage pool to sustain a fishery at Big Onion
Reservoir. A copy of the Memorandum of Understanding is attached hereto as Exhibit A and,
by reference, made 2 part hereof. Reference is hereby made to Exhibit A for further particuiars.
The parties to the Memorandum of Understanding are:

Parties Datg Executed
State of Nevada, Division of Wildlife March 13, 2001
. Manuel Elias April 4, 2001
. Julian Marcuerquiaga April 7, 2001
Edith Marcuerquiaga April 7, 2001
State of Nevada, Board of Examiners April 10, 2001

The water and water rights which are the subject of the Memorandum of

Understanding are appurtenant to the real property located in the County ofmf ; ﬂ m
e

EXHIBIT 3
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Nevada, more particularly described on Exhibit B attached hereto and, by reference, made a part
hereof.

of the Julian W. Marcuerquiaga and
Edith M. Marcuerquiaga 1980 Living Trust

oy '
. (!b.-‘f '/, .../ A/}' 2 p gt s = %
EDITH MARCUERQUIA@GA, Trustee
of the Julian W. Marcuerquia and

Edith M. Marcuerquiaga 1980 Living Trust

STATE OF NEVADA }
) 88.

COUNTY OF duw@r)

. This instruments was acknowledged before me on M / 7 , 2002, by

JULIAN and EDITH MARCUERQUIAGA, Trustees of the JULIAN W. MARCUERQUIAGA
. and EDITH M. MARCUERQUIAGA 1980 LIVING RUST.

o Notary Pubic. State of Nevada
e Appointment No. 92-1048-9
Myt. Expires May 23, 2004

2

HUNBOLBT CO. MV, MARY ANN HANMOND
. , A, - RECCRBER* BY.
DATE: 05/17/2002 TINE: 02:47 PAGE #: 0002 SE ﬂgh Juhtl)é{‘lifh%ggmgagﬁ



MAY-17-2002 FRI 02:04 PH _ FAX NO.

SENT BY:NV AG CONSERVAT{ON D 2-6- 2 111317AM ; TEN0: Logibily of 22

writing, typing r;r g;‘iﬂﬂﬁ
UNSATISFAC i s
document whan raceived.

MEMORANDUM OF UNDERSTANDING
(CONSERVATION EASEMENT PURSUANT TO NRS 111,390-111.440)

On the day of , 2001, the parties listed below entered ito this

Memorandum of Understanding with regard to the acquisition of & Conservation Easement and
Restrictive Covenant evidencing the perpetual right to store a mitimum pool nfwataf in the Big
Onion Reservoir in Humboldt Couaty, Nevada, by the State of Nevada, Division of State Landa, on
bebalf of the Division of Wildlife (hereinafter referred to as a conservation eassment pursuant ta
INRS 111.390-111.440, inclusive), and further agree ta the diamisssl of the consolidated Supreme
Court cascs eatitled JULIAN znd EDITH MARCUERQUIAGA, Trustees of the JULIAN W.
MARCUERQUIAGA and EDITHM. MARCUERQUEAGA 1980 LIVING TRUST vs, STATE OF
NEVADA, DIVISION OF WILDLIFE, and JULTAN and EDITH MARCUERQUIAGA, Trustees
of the JULIAN W. MARCUERQUIAGA and EDITH M. MARCUERQUIAGA 1980 LIVING
TRUST, and MANUEL ELIAS vs. STATE OF NEVADA, DIVISION OF WILDLIFE, Supreme
Court Case Numbers 33658 and 35628, respectively.

. The parties to thiz Agreement are the julian and Edith Marcuerquisgs Trust,
(hercinafter "Marcuerquiage"), Manuel Elias (hereinafter "Elias"), and the State of Nevada, Division
of Witdlife (hercinaftar "NDOW").

2. Yhe sybject matter of this Agreement is the perpetual right to store water for a
perminert minimum water storage pool to sustain a fishery at Big Onion Reservoir, and the
dismissal of case mumbers 33658 and 35628 filed in the Supreme Court of the State of Nevada.

3. Acquisition of Minjmum Pool. NDOW shall have the perpetual right to store
950 acre fect anmually ("Misimum Pool") of water rights in Big Onion Reservoir. To create such

right, Marcucrquiaga and Elias, their heirs, sucoessars and assigns, agree to executs in favor of

-1- Woame of Unlaasiandleg 7. w98
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would reduce the starage of water therein to less than the Misimym Pool; provided, bowaver,
NDOW may suthorize at any time, or fom time to timte, the discharge of water below the Minitmum
Pooland, further provided, the affirmative covepant to maiatain the Minimum Pool is Subject to refill
Big Onion Reservoir ﬁ'om Sppurtenant water rights. The affinnative tovenant and other pertinent
matters shall be evidenced by an appropriate recordable document. The partiss hereto acknowledge
. that the dam and related diversion works are located upon real property awned by the United States,
® | 4 admiistered by the Department of Interior, Bureau of Lagg Managemeat.
4 The Mininmum Pool shallbemarkedbyNDOW,byamﬂ‘gmgewhichMbe
raaintzined agd adjusted by NDOW at the 950 acre-feet level. No discharge or release of water from
Big Onion Reservoir will oceqr unless otherwise permitted by NDOW ualess the water level is sbgve
the ntaff gauge.
5. Elias shall provide evidence that be is the lawful owner of Gecesgary dam permits and
water rights appurtenant to Big Onion Reservoir, together with storage rights to serve the subject
. matter of this Agreerent, NDOW shall i spplicable, file and obtain all applicable water sorags
. permits with the Nevada State Bagincer, which are required to carry out the intentions and purposes
of this Memaraadum Of Understanding. The parties acknowledge that ownership of al water rights
shall remain in the pame of Elias, his heirs, Succedsors and assigns and shall not be canveyed to
hﬂ)()VV’byiiusagmeenuun, |
6. Appral;al The partics a8reo as pant of this transaction, an appraisal shall be
conducted. NDOW shall be responsibe for selcting the appraiser as legall required. The appraisal
12 also subject to the approval of Federal Aid Authorities.
2. Mo of Thteciuutog 34,59

EXHIBIT A

: HARCUERQUIAGA
0, NV, HARY ANN HANNOKD - RECORDER® BY: JULIAN .
BHE?LRE/%!ZBGZ TINE: 02:47 PAGE #: 0004 OF 0014  DOCUF: 2002 2084



MAY-17-2002 FRI 02:05 PH

T
e ——— e —— —_—

SENT BY:NY AG CONSERVATION ;2 6 2 311:18aM mm-smwuﬁuoi %4

7. The appraisal will be conducted at NDOW's cxpense. The appraiser shall appraise
the value of 950 acre feet of permitied water rights and the right to perpetually maintain &
minimum pool within Big Onion Reservair.

Termt

8. Tt is specifically rcpresented by NDOW that it is it intention to acquire the right to
permanently and perpetually store approximately 950 acre feet of water in Big Onion Reservoir,
which shall be a non-possessary interest in Big Oniou Reservoir. Marcuerquiaga and Elias agrec not
to divert or file applications with the Nevada Stats Engineer which seek to divert aoy water
vpgradient of Big Onion Reservoir. Marcuerquiaga and Elias also agree that their water rights wilt
be subordinated (o the perpetual right of NDOW to store 950 acre-foct of water in Big Omion
Reservoir. Based upon these facts, this Memorandum of Understanding is entered into by
Marcuerquisga and Elias specifically based upon that representation.

9. NDOW agrees tu pay joiutly to Marcuerquiaga and to Elias the sum of One Million
Dollars ($1,000,000), plus leaso option payments over time, as listed below, for and in consideration
of the transfes by restrictive cavenants by Marcuerquiags aad Eliss of permancot storage rights as
described herein.

10.  Marcuerquiaga and Elias agree to divide those fundg, asrecsived, ona pro rated basis
in accordance with the Settlement Agrccment reached before the tnited States Bankruptcy Court
on January 13, 1997.

11.  The form of the documents for the perpetual right of use of the water rights and right
to store shall be 8 Conservation Agreement and Restrictive Covenants. NDOW hns eight (B) years

in which to mthoabowrdumcedﬂmmﬁunbonm (Sl,OD0.00D),pImdlamnﬂleaaoptiﬂn
e fot each succeative year it takes NDOW to pay off the balance calted for hereunder.

e ke +f Cbagimilgy 23 wpd
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12, NDOW, on an annual basis, will purchase from Marcuerquiaga and Elias a myipimum
of one-cighth (1/8th)of the perpetual yse qf' the right to store, and have (he right to contral all water

price for one-cighth (1/8th) of the uge of the water rights and righ to store is One Hundred Twenty-
Five Thousand Dollars (§125,000),
13.  NDOW will also Pay on an anmal basis, 3 lease option fee of Twenty Thousand
. Dollars ($20,000) for each year of the lease option. Each Sicceeding yeas, the lease option payment
. shall remain the same, but shall be consideration for the non-purchased balance of the use of water
rights and the Pefpetual right to stora (e.g, as of December B, 2001, three-fourths (3/4ths) of the use
of the water rights and the perpetual right to store).
1. NDOW may prepay all monies, or any portion thereof, i advance and avoid
subsequent annual lease apﬁon paymients. To cloye this trapsaction, NDOW agrees to pay Two
Hundred Fifty Thousand Dollars ($250,000) on or before June 1, 2001 (subject ta State and Federal
approvals), and recerve one-fourth (1/4) of the parpetuai right to store 950 acre foet (237.5 acre feet),
. Tt4 fully understood that NDOW shall have the right 10 maintais the Minimm Pool 0f 950 acre feet
. commencing upon payment of the abave menrioned $250,000, On or before December 1, 2001,
NDOW agrees to pay One Hundred Twenty-Five Thousand Dollars ($125,000) for the next 1/8 of
the use of the water rights and the perpetual right to atare, plus g lease option payment of Twenty
Thousand Dollars ($20,000) on or before each succoeding December 1%, NDOW agrees to pay s
minimum of $125,000 plus a $20,000 lease option payment until the balance i paid i full.

oA
I--HIII--HM
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15, | Al any time NDOW pays the total purchase price, It will teceive & compieted transfer
of the yet unpaid for perpetual right to store the water rights and thus avoid contimed anoua lease
option payments.

16, Ifaxaqythne!¢£N3\Nfdeﬁndhlhlﬁaamnualpmatneumﬁaracquﬁﬁtkumandﬂorlaasecuninn
monies for the perpetual right to store water rights due December 1%, ynd shauld NDOW coatinue
in default until the following December 1* payment date, NDOW is then required to make s payment
of $125,000 for the purchase of 1/8 of the perpetual right to store water tights, plus twa lease option

. Payments, a total of $40,000, in order to reinatate the defiult under this Agreement. This will only
. occur witen NDOW fails to makeitsproperanuualpaymaminntimelyfnhion,haingonorbd‘ore
Decesber 1* of each year. Should a default not be cured, any unpaid for storage right would be
termmated, with the 950 acre feet of stornge right being reduced in proportion to the principal sum

(not including lease Paymenits) paid to One Million Dollars ($1,000,000).
7. Payments shall be made ou or before the 1" day of each December, unleas Federal
funding is oot available, in which event the defuult provisions in paragraph 17 sbove, would apply.
The first paymeat is due and payable as described in Paragraph 14 sbove,
‘ 18.  Further, i the event of a default and unlesg otha:wiaeagreedtoinwﬁtingbyalt
. parties, NDOW shall be entitled o retain any portion or rights already paid for and scquired;
howsver, NDOW would lose the opportunity to purchase further unacquired rights after reasonable

Botice and an opportunity of one (1) year to cure agy default in paymont,

5 M of Vindustandiy 3.5, 1
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Maintenance of the Dam document when recelved.

15. Theparﬁeahaveagmcdthutowwnhpmdmuntenmeoﬂhedamuthe
tesponsibility of Elias. Evidencs of that responsibility shall be cocorded and shall run with the land,
Neither Marcucrquiags nor NDOW are to concern themselves with maintenance.

20.  Elias, as dam owner, shall be fully fesponsible for &l dam maintenance, repair,
fecoustruction, or other necessary requirements, including replacement upon failure of any portion
of the dam which would matetially impair the Minimum Pool. Eliag shall have the right to decide
whatrepairsmdmaintmancesbal!bemde. Eliasagreeatnmkeallmpuhuinaﬁmdyud
reasanable fashion if the required repairs, if not performed, would matertally impair the Minimum
Poolk

21.  Eias agrees o acquire an insurance poticy and/or an anuuity to insure the dam.
Proof of such insurance or Proof of an anauity shall be presented to NDOW by Elias ypon
execution of such docnuneumauuiumunxanuraxulaJlrenunwah!ﬂhcnunh

21(a). With the permission of responsible representatives of Humboldt County, all moneys
that currently exist or any entity that would be willing to contribute/dopate shail be utilized
for: (1) dam maintepance snd its Opersting equipment; (2) future dam maintenance; (3) the
dam/reservoir; (4) the public use of the reservoir for fishing purpases; and (5) associated catping
activitiea. Number 21(a)(1), above, shall have the highest prictity and each succeeding number
ﬁuuamﬁersbnﬂhmveancnuarpdorhyﬁbruweciihoscfhnd& Asnuity fands not expended shall remain
inan intevest-bearing account and may got be remaved by Efias, but must be retained for the above
enumerated purpoges.

_'6' ' nnss of Uninmboting 3.8
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State Lishility document when recsived.
22.  Elias shall hold the Stiate of Nevada harmless and indemnify it from any lishilicy

associated with dam failure or damages mdung.thcre&om unless such fiability arises from the State
of Navada's own acts of negligence or misconduct.

22(s). Should the dam be destroyed, the State of Nevada's responsibility for payments shall
be suspended until the dam iz replaced and the Minimum Pool restored pursuant to this agreement.

23.  Any Agreement cutered into betwen the parties is subject to the approval of the:

(a} Nevada Division of State Lands;

(®  Intertm Finance Committee of the Nevada Legislature;
()}  Nevada Board of Examiners; and

(d Federal Aid, Approval of Project anct Grant Agroements,

24.  Approval of all agencics herein is & condition precedence to performance by NDOW.

24(a). Additionally, approval is conditionsd upon NDOW review and approval of all
subordinate water rights above and below the dam.

Closing

25.  Closing shall accur on or before the 30% day of June, 2001, subject to State and

Federal approvals.

26.  Closing documents shail be drawn consistent with the terms tisted above. However,
the parties understand and agree ta copaplete the transaction herein. Numerous additional terms not
incopsistent with the above shall be added in the permanent closing documents.

27.  The parties agree to caoperate in the preparution of those documents and to abide by
the terms and conditions listed above until such closing documents sre completed.

-1- W of Unlrvionding 3-5. 094
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] Thapaﬁesﬁmhr%ﬂm
ﬂmSWoCmﬂmuHmlbochb-Msudwiﬂ:pmjuﬁn

idminmmorsmdnsimoﬂhepmmn .
. DATED:ﬁgud‘deE.ﬂ 200
mmmncmmq '

. DATED"“’_.L&NQ %;Q‘ Z g
ITH MAR: : G

DATED this ___

N DATED thi

DATED tis /) day of -%_. 2001

Read 2ad Appeoved by: -
. GEORGE mma,by Date
Deputy Artorney General, State of Nevada
N’
& ——s

R |
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27(z). Escrow closing costs shall be split equally: NDOW, one half: IulunMnrwemuiaau,
Edith Marcuerquiaga and Manuel Elizs, one half,

28, Dississal ofthe Supreme Court Cogsolidated Cascy. The pasties frther agree that
the Suprema Court cases fisted abave shall be dismissed with prejudice.

29. Binding Effect. This agreement shall be binding upon the heirs, successors,
adms&mandumsna of the parties hereto.

. DATED this ____ day of

, 2001.

JULIAN MARCUERQUIAGA

. DATED this day of 2001,

EDITH MARCUERQUIAGA iy ’
DATED this _¥__day of %‘:"’"/ %/ o

DATED this day of

, 2001.

STATE OF NEVADA
DIVISION OF WILDLIFE
DATED this day of , 2001, i
STATE OF NEVADA .
. BOARD OF EXAMINERS :
. , 2001.
Rsad and Approved by: Datc
GEORGE TAYLOR,
Deputy Attorney General, State of Nevada -
]
T
. g
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27(a). Escrow closing Caats shall be split equally: NDOW, oae haif: Julian Marcuerquiaga, .
Edith Marcuerquiaga and Manuel Elias, one half

28. 4% The parties further ugrec that
the&:mewnmesliuedaboveslm!lbcdismiamdwhhpmjudice.

29.  Binding Effect This agreement shall be binding upon the heirs, sucoessors,
sdministrators and assigns of the partics hecato, 7

DATED this day of 2001,
JULIAN MARCUERQUIAGA

DATED this day of ,2000

- - EDITH MARCUERGUIAGA

DATED this ___ dayof . 2001,
MANUEL ELIAS _

DATED this 13 day of rancly 2001./(* N A jn N
STATE OANEVADA
DIVISION OF WILDLIFE

DATED this day of , 2001, T
STATE OF NEVADA ;
BOAWD OF EXAMINERS .

Maccd 12-, 2001
! Dhate -

Approved
GEORGE TAYLOR,

Deputy Attomey General, State of Nevada

. =

-5
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All that vesl property situate in the County of Humboldt, State of Nevada, described as follows:
TOWNSHIP 45 NORTH, RANGE 10 EAST, M.D.B.&M. APN: 02-221-15 % ;%
Section 25: NW1i/4; SW1/4 NE1/4; W1/2 SW1/4
Section 36: W1/2 W1/2 '
EXCEPTING FROM THE ABOVE DESCRIBED PARCELS any portions thereof lyi:.'lg within the
. roadways shown on the Assessor’s Parcel Maps of said land and any portions thereof lying within the
boundarics of the land described in document recorded January 31, 1968, in Book 28, Pege 138,
Document No. 131094, Official Records, Humboldt County, Nevada,
.WNSHIP 44 NORTH, RANGE 30 EAST, M.D.B.&M.
.Section 1: W12 W1/2 APN 02-291-13
Section 4: Lots 3 and 4 (N1/2NW1/4) APN 02-291-02 Y
Section 12; W1/2W1/2 APN 02-291-13
Section 13: W1/2 W1/2 APN 02-291-13 777
Section 19: S1/2 N1/2; N1/2 §1/2; SW1/4 SW1/4; SB1/4 SW1/4 APN 02-291-05
Section 20; S1/2N1/2 e
Section 30: NW1/4 e
TOWNSHIP 45 NORTH, RANGE 28 RAST. M.D.B.&M.,
Section 26: W1/2 SW1/4
Section 27: E1/2 SE1/4 APN 82-211-02
ection 34: El/2 E1/2
ction 35: W1/2 W1/2
.TOWNSHIP 45 NORTH, RANGE 30 EAST, M.D.B.&M.
Section 17: S1/2 8§12 . 7%,
Section 18: SE1/4 SE1/4 APN 02-221-03
Seclion 19: NE1/4 NE1/4; SE1/4 NE1/4
Section 20: El/2 NEL/4; NW1/4, W1/2 NE1/4
TOWNSHIP 44 NORTH, RANGE Z8 EAST, M.D.B. &M,
Section 3: B1/2; E1/2 NW1/4; NE1/4 8W1/4
Section 10: N1/2 NE1/4; SW1/4 NE1/4; W1/2 SBI/4 APN'S: 02-271-03 )ﬂf
Section 11; SW1/4 NW1/4; §1/2 SE1/4; NW1/4 SW1/4; SE1/4 SW1/4 02-271-05
Section 15© W1/2 NE1/4; N1/2 SE1/4; SW1/4 SEL/4 02-271-06
EXHIBIT B
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TOWNSHIP 45 NORTH, RANGE 28 £AST, M.D.B.&M.

Section 22: SW1/4 SE1/4; SE1/4 SW1/4 Q %
Seetion 27: W1/2 E1/2: W1/2 _911-
Section 28: E1/2 B1/2 APN 02-211-02

Section 34: W1/2 EL/2; W1/2

TOWNSHIP 4§ NORTH, RANGE 30 EAST, M.D.B.&M.
© Qection 32: SE1/4 SE1/4 WZ
Section 33: S1/2 SW/4 APN 02-221-10
TOWNSHIP 45 NORTH, RANGE 28 EAST, M.D.B.&M.
‘ﬁon 10: SEL/4 SW1/4; SW1/4 SEL/4- %
Section 15: R1/2 W1/2; W1/2; E1/2 APN 02-211-02
Sactian 22: E1/2 NWwWl/4: Wi1/2 NEL/4, NE1/4 SW1/4; NW1/4 SEV/4
TOWNSHIP 44 NORTH, RANGE 27 EAST, M.D;B.&M.

Sectiont 12; SW1/485Wi/M4 02-261-03

EXCEPTING THEREFROM all above described proparty any portions lying within the boundaries of
the readways shown on the Agsessor's Parcel Map of said land.
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