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June 20, 2007

Tracy Taylor, P.E.

Nevada Division of Water Resources
901 S. Stewart Street, Ste. 2002
Carson City, Nevada 89701

Re: Protest of Application Nos. 75680 and 75681
David L. Novotny and Leanne Jennings - Applicants

To Whom it May Concern:

Please be advised I represent Wass Investments, a Nevada Limited Partnership and the
principals of its general partner, Chesley and Janet Wass (“Wass”). Wass owns the parcel of real property
located to the south of and adjacent to the property of the Applicants and appurtenant Carson River decreed
rights under Claim 309 used to irrigate the Wass property. My clients desire to protest the above
applications on three points:

1. The Applicants cannot put the water to beneficial use as they do not have legal
irrigation easements to deliver the water to their property.

2.  The Applicants change of point of diversion will negatively affect the rights of existing
users of the proposed ditch system.

3.  The Applicants have abandoned their decreed water rights and such rights should be
. subject to appropriation by others.

To change a point of diversion of surface rights, NRS 533.345 requires the applicant to
provide a “full understanding” of the proposed change. The above applications do not provide sufficient
information, but are actually misleading. The State Engineer should require additional information before
proceeding with either application, including a complete map indicating all appropriate, legal irrigation
easements to demonstrate the manner in which the Applicants will be able to put their water rights to the
use intended. -

As indicated, Wass owns property immediately to the south of the Applicants’ property.
Wass presently obtains delivery of their decreed rights under claim #309 (and 276) through the vestiges
of the L. Heitmann ditch system, crossing Edna Road at the southeastern corner of their property. From
that point, Wass flood irrigates their property using a ditch system contained wholly within their property.
There is no other known method to deliver water to Wass and the system has been used by Wass for well
over twenty years.

Both applications state that the Applicants “... desire to receive water in the same way as
others who also have decreed rights from the H. Heitmann/Pedrojetta Ditch, and are presently being served
from the Nelson/Tholke Ditch system ...” This statement is incorrect and misleading. The H.
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Heitmann/Pedrojetta ditch was destroyed in 1951 and never reestablished. The Tholke ditch has been
closed for a number of years. Thus, the Applicants incorrectly state that the water can be delivered through
these systems. The Applicants do not provide a map with information on how the water is to be nsed for
the intended beneficial use and their reference to the Carson River Map is irrelevant.

To the best information of Wass, because of the changes in the area, including the build out
of urban residential development, abandonment of ditch systems, and the change in elevations of the
surrounding properties, it is physically impossible to get the water to the Applicants’ property through any
existing ditch system except through the Wass property.

The Applicants, through their attorney, have made claim for an easement for irrigation
purposes across the Wass property. There is no easement and the statement that the Applicants desire to
to “receive water in the same way as others” incorrectly assumes the Applicants can traverse the Wass
property for delivery of their water. The Applicants refuse to acknowledge the lack of a proper easement
and their applications mislead the State Engineer into believing the Applicants have legal rights to cross
the property of others to convey the water form the point of diversion. Wass will not agree to the
additional burden on their property and the Applicants do not have permission or legal right to cross the

Wass property.

Wass also joins in the protests filed by the Edna Ditch Company against both applications.
It is clear that the existing ditch system is overtaxed without adding more water to the system. The
proposed increase will negatively affect Wass and other users through the inability to convey the additional
capacity and flood damage likely to occur to the exisfing infrastructure. Please see the Protests filed by
Edna Ditch Company dated June 13, 2007, for facts supporting this issue.

In addition, the Applicanis have abandoned their water rights under NRS 533.060. As the
Edna Ditch Company has pointed out, delivery of water to the Applicants’ property ceased after the flood
in 1951. Other users (including Wass) have developed systems to deliver water to their property and have
received their water for decades. Prior to the applications, neither the Applicants nor their predecessors
in interest have ever irrigated the subject property since 1951. Thus, abandonment of the water rights is
an issue under this protest.

We request that the State Engineer deny both applications and enter an order of abandonment
for the Applicants’ decreed water rights.

KELLY R. CHASE

cc: Client



