®RIGINAL

BEFORE THE STATE ENGINEER, STATE OF NEVADA {
DEPARTMENT OF CONSERVATION AND NATURAL '

RESOURCES, DIVISION OF WATER RESOURCES (] .11 26 Fii 2: 39

IN THE MATTER OF CHANGE APPLICATION PROTEST AND REQUEST TO 1
75580 FILED BY WASHOE COUNTY, NEVADA, DENY APPLICATION 75580;
THE CITY OF RENQ, NEVADA AND THE CITY | PETITION FOR HEARING

OF SPARKS, NEVADA TO CHANGE THE PLACE | PURSUANT TO N.R.S. 533.365;
AND MANNER OF USE OF WATER HERETOFORE =~ AND ENVIRONMENTAL
APPROPRIATED UNDER CLAIM 626 OF THE ORR - STUDY PURSUANT TO N.R.S.
DITCH DECREE AND PERMIT 67183 - 533.368

COMES NOW THE TRUCKEE-CARSON IRRIGATION DISTRICT (“TCID™), by and
through its attorneys, organized under Chapter 539 of the Nevada Revised Statutes, whose
address is Box 1356, Fallon, Nevada, 83407-1356, with responsibilities under contract to operate
and maintain the Newlands Reclamation Project and to deliver water to landowners who have
contracted either with the United States or with TCID, and to comply with water rights decrees
for water rights appropriated by the United States under the Reclamation Act (43 U.5.C. 371, et
seq.) and as a party to the water rights decree of the Truckee River, known as the Orr Ditch
Decree (U.S. v. Orr Water Ditch Co., Equity A-3-LDG U.S. District Court, Nevada, September
8, 1944), hereby protests the granting of change application 75580 filed by Washoe County,
Nevada, the City of Reno, Nevada and the City of Sparks, Nevada (hereinafter referred to
as “Applicants™), to change the place and manner of use of water heretofore appropriated under
Claim No. 626 of the Orr Ditch Decree (or Truckee River Decree) and Permit 67183. TCID
protests the application for the following reasons and on the grounds, to wit:

1. The Applicants propose to change the point of diversion, manner of use and place
of use of water rights described in the Application to facilitate and implement the Truckee River

Operating Agreement (“TROA™), a new management scheme for the Truckee River that
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proposes to unravel the current Truckee River management system governed by the Orr Ditch
Decree and the Truckee River Agreement (“TRA™) used to manage the Truckee River and the
Truckee River reservoirs for the past 72 years. In order to implement TROA, many other
Change Applications and Applications to Appropriate have previously been filed with the
Nevada State Engineer and the California State Water Resources Control Board. For reference,
an example of TCID’s protest to the California TROA change applications and applications to
appropriate is attached as Exhibit A to this protest. Protestant hereby incorporates each and
every protest point in Exhibit A by reference.

2. On information and belief, the purporied water rights in the Application arise
from the TRA, to which TCID is a party, and which is incorporated by reference into the Orr
Ditch Decree (U.S. v. Orr Water Ditch Co., et al., CV-N-73-003. D. Nev. (1944)), and such
rights arise, if at all, based upon an express agreement of the parties to the TRA and not
otherwise, and granting the application would violate the compromise reached in the TRA that
allowed the Orr Ditch Decree to be entered.

3. The TRA and the Orr Ditch Decree control the distribution and storage of water in
the Truckee River Basin. The TRA is incorporated into the Orr Ditch Decree as a part of the
decree itself. See U. S. v. Orr Water Ditch Company, CV-N-73-0003 LDG at p. 86. The TRA
sets forth the principles under which the Truckee River would be operated and allowed for the
stipulated entry of the Orr Ditch Decree. The parties to the Truckee River Agreement are: The
United States of America; Truckee-Carson Irrigation District; Washoe County Water
Conservation District (Conservation District); Sierra Pacific Power Company (Sierra), and such
other users of the waters of the Truckee River and/or its tributaries, known as Parties of Fifth

Part. The TRA required the Truckee River to be operated on the basis of Floriston Rates, as
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established in the 1915 General Electric Decree, United States v. The Truckee River General
Electric Company, Case No. 14861 (N.D. Cal. 1915).

4. The GE Decree provided for the condemnation of the Lake Tahoe Dam and the
assumption of rights to store and release water from Lake Tahoe by the United States. These
rights required the United States to release water from Lake Tahoe in order to maintain Floriston
Rates. - Floriston Rates measure the rate of flow in the Truckee River at the Iceland Gage, and
consist of an average flow of 500 cubic feet per second (cfs) each day during the year,
commencing March 1 and ending September 30 of any year, and an average flow of 400 cfs each
day from October 1 to the last day of February of the next year. Three types of water are used to
achieve Floriston Rates: (1) project water stored in Lake Tahoe and Boca Reservoir pursuant to
the Orr Ditch Decree, (2) water exchanged under the Tahoe-Prosser Exchange Agreement, and
(3) unregulated flow in the Truckee River. If the General Electric Company requested that
Floriston Rates be reduced, then the difference was considered saved water and was stored for
the benefit of the Newlands Project.

5. Further, the TRA also allocates rights to the Truckee River, recognizes specific
claims to be included in the final decree, sets rates of flow in the river, allows for construction of
supplemental reservoirs, recognizes privately owned stored water, sets diversions by Sierra
Pacific for municipal and domestic uses, allows use of water for power generation, allocates
Diverted Flow to TCID and the Conservation District, and creates the framework for managing
the Truckee River. The TRA was used as the basis for a stipulation that allowed the entry of the
final Orr Ditch Decree. Once a party signed the stipulation, the signing party could not rescind
its signature. The signatories to the TRA include: The United States of America; Truckee-

Carson Irrigation District; Washoe County Water Conservation District (“Conservation
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District™); Sierra Pacific Power Company (“Sierra”), and such other users of the waters of the
Truckee River and/or its tributaries, known as Parties of Fitth Part.

6. The TRA explicitly provides that the original intent of supplemental stored water
in Boca Reservoir was for irrigation purposes. After the TRA was executed, The Washoe
Project added additional reservoirs to the Truckee River system to supply water for downstream
irrigation in the Newlands Project and the Truckee Meadows — Prosser Reservoir and Stampede
Reservoir.

7. Congress intended The Washoe Reclamation Project to operate for the purpose of,
inter alia, furnishing water for the irrigation of approximately 50,000 acres of land in the
Truckee and Carson River Basins in Nevada and California, and firming the existing water
supplies of lands under the Truckee River Storage Project and the Newlands Project. See Public
Law 858, 84" Congress, Chapter 809, 2™ Session. In 1956, Congress authorized Stampede
Reservoir and Prosser Creek Reservoirs as part of The Washoe Reclamation Project. The
original permit terms of Stampede Reservoir and original license terms of Prosser Creek
Reservoir also provide that, in addition to other uses, water from Stampede and Prosser Creek
Reservoirs should be beneficially used within the Newlands Project for irrigation purposes.
Currently, Stampede Reservoir and Prosser Creek Reservoir are managed in conjunction with the
other reservoirs serving the Truckee River Basin; however, Stampede Reservoir is primarily
managed as storage for water for endangered and threatened fish in Pyramid Lake and the Lower
Truckee River, and not for irrigation in the Newlands Project, in contravention of its existing
California application and permit.

8. Any change to the compromise reached by the parties to the TRA requires the

consent of the parties to that agreement, which consent is withheld by TCID.
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9. The Application is defective because it attempts to effect a unilateral modification
to the Orr Ditch Decree by changing the TRA, without consent, approval or notice, and attempts
to modify the Orr Ditch Decree without approval of the Orr Ditch Court.

10. The Application proposes that the beneficial places of use will be set forth in
applications for secondary permits consistent with TROA. The environmental review process
for TROA is not complete, and there is no guarantee that TROA, in its present form, will be
approved. Further, the Application fails to adequately identify a specific project where the water
will be applied for beneficial use. The Applicants have not demonstrated feasibility of beneficial
use of the water, therefore, the Application is premature and speculative.

11.  The Applicants have failed to show that the proposed diversion and use of water
is consistent with the management regime of the Truckee River as set forth in the TRA and the
Orr Ditch Decree. Moreover, under the TRA, any unused water in the Truckee River is to inure
to the benefit of the Conservation District and TCID. Attempts to alter the division of unused
water are in violation of the TRA and undermine the Orr Ditch Decree.

12. The Application frustrates the terms of the Stampede Reservoir and Prosser
Reservoir permit and license issued by the California State Water Resources Control Board,
providing that water in Stampede Reservoir and Prosser Reservoir must be beneficially used for
irrigation in the Newlands Project, because the Application proposes to store and reallocate water
in these reservoirs for secondary uses to be defined at a later date. It is not clear what these
secondary uses are. To the extent these uses are not irrigation uses in the Newlands Project, the
Application frustrates the original terms of the Stampede Reservoir permit and Prosser Reservoir
license. Consistent with the intent of the Washoe Project, this water would otherwise be diverted

at Derby Dam or stored in Lahontan Reservoir for irrigation in the Newlands Project.
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13.  On information and belief, the proposed storage and secondary use under TROA
of the water proposed in the Application (in conjunction with the other similar applications filed
for upstream storage) will interfere with the management of Floriston Rates on the Truckee
River. The proposed change applications purport to alter Floriston Rates on the Truckee River in
violation of the TRA.

14, All Washoe Project reservoirs, include Prosser Reservoir and Stampede
Reservoir, must also be operated based on Floriston Rates. The operation of these reservoirs
would also be altered to the detriment of TCID under the proposed change applications.

15.  The Application must comply with the TRA, unless and until consent of all
parties is received. TCID does not consent. TROA was born from the Preliminary Settlement
Agreement between Sierra Pacific and the Pyramid Lake Paiute Tribe of Indians (“PLIT”),
which was recognized in the Truckee-Carson-Pyramid Lake Settlement Act, P.L. 101-618, 104
Stat. 3289, November 16, 1990 (“the Act”). The Act contains a reservation that it is not to be
construed to alter or conflict with any existing rights to use the Truckee River water in
accordance with the applicable decrees. The TRA is incorporated into the Orr Ditch Decree as a
paﬁ of the decree itself. See United States v. Orr Water Ditch Company, CV-N-73-0003 LDG at
p. 86. Specifically, the Act states that TROA will “ensure that water is stored in and released
from Truckee River reservoirs to satisfy the exercise of water rights in conformance with the Orr
Ditch decree and Truckee River General Electric decree.” 104 Stat 3305. Therefore, even under
TROA, if adopted, the Application must comply with the TRA requirements for storage and for
maintenance of Floriston rates. The Applicants have made no showing that the proposed

diversion of the water complies with the TRA, nor can it.
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l6. The proposed Application fails to adequately identify the beneficial use of the
water, the specific place of use, or a specific project where the water will be applied for
beneficial use. The proposed place of use for the applications will be subsequently “....set forth
in applications for secondary permits consistent with the Truckee River Operating Agreement.”
The Applicants have not demonstrated feasibility of beneficial use of the water; therefore, the
Application is premature and speculative.

17.  Oninformation and belief, the granting of this Application would injure existing
water rights adjudicated in the Orr Ditch Decree, and under the Orr Ditch Decree such a transfer
cannot be approved if it will cause injury to an existing right under the decree. Potential uses
under TROA for fish credit water will injure Newlands water users. The historic use of this
water was for irrigation, which provided for return flows which could be beneficially used by
Newlands Project farmers. However, uses under TROA for fish water do not provide return
flows resulting in injury to Newlands Project farmers, especially in years of drought.

18.  This Application along with other numerous similar applications filed by the
Truckee Meadows Water Authority (“TMWA")/Washoe County/Reno/Sparks are actually joint
applications for storage of the consumptive portion and direct diversion of full diversion rate.
Upon information and belief, water under these applications is prepared to be used for municipal
and industrial, wildlife, irrigation and power generation. This violates NRS 533.330 wherein an
application must be limited to one source for one purpose.

19.  The Application incorrectly names the source of the water and fails to designate a
point of diversion. NRS 533.440(2) specifies “the application shall refer to the reservoir for a
supply of water.” The Application does not specify the named reservoirs in Exhibit A as the

“supply,” rather the reservoirs are named as points of diversion, the source of supply for the
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Applications is actually tributaries to the Truckee River. The point of diversion cannot be a
storage facility.

20.  The Application fails to provide evidence of sufficient capacity in the named
reservoirs or the existence of agreements for the storage of water. NRS 533.440(2) specifies “the
application...shall show by documentary evidence that an agreement has been entered into with
the owner of the reservoir for a permanent and sufficient interest in such reservoir to impound
enough water for the purpose set forth in the application.” No such evidence has been provided
in the Application regarding sufficient capacity in each reservoir and no evidence has been
provided to demonstrate that permanent storage agreements have been entered into with the
United States. Likewise, TCID has not given the Applicants permission to store credit storage or
exchange water in Donner Lake, Lake Tahoe, or Boca Reservoir.

21.  The Applicants have provided no evidence of a permanent water right to store the
subject water under California law. The Applicants propose to divert water from a point in
which they have no right or control. The water rights change petitions submitted to the
California State Water Resources Control Board by the United States/TMWA/Washoe County
Water Conservation District for credit storage under TROA in Prosser Reservoir, Boca
Reservoir, Stampede Reservoir, and Independence Lake as well as the two water rights
applications for increasing the storage at Prosser Reservoir and Stampede Reservoir are pending.
The environmental review process the California State Water Resources Control Board is
required to complete for the TROA project is also pending. Thus, this Application is premature
and speculative. See Exhibit A to this Protest for an example of TCID’s protest points to the

California TROA water rights change petitions, which TCID hereby incorporates by reference.
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22, The Applicants have not demonstrated that the proposed water can be stored in
the reservoirs without displacing water that would otherwise be stored as irrigation water for the
benefit of the Newlands Project in Lake Tahoe, Donner Lake, Boca Reservoir, Stampede
Reservoir and Prosser Reservoir.

23, The Application fails to provide a full understanding of the proposed change.
Negotiations for TROA are ongoing. The TROA agreement has not been finalized and the Draft
environmental impact statement/environmental impact report (“DEIS/EIR”) has not been
certified. This Application is accordingly inadequate pursuant to NRS 533.345 wherein any
application to change the place of diversion, manner of use, or place of use must contain
*....such information as may be necessary to a full understanding of the proposed change.”
Indeed, TROA’s evolution continues to evolve and has changed as recently as February 2007,
when the United States Bureau of Reclamation published of a new version of a draft TROA
document. Applications for secondary permits have not been filed. The potential impacts of
TROA cannot be fully understood until TROA is finalized, if at all, and the beneficial uses and
places of use are identified. It is noted that such secondary permits are not published m
accordance with NRS 533.440 and thus, even though the actual points of diversion and the
source of such diversions are not shown in the Application, the Applicants are attempting to
bypass the notice provisions, thus shifting the burden to potential protestants to monitor
application filings for the subsequent secondary permits and file additional protests at that time.

24.  The Application also fails to provide a full understanding of the proposed change
because it proposes to change the existing purpose of use from a wildlife use downstream to the
Pyramid Lake inlet to TROAs storage and secondary uses, which, according to TROA, include

wildlife and fish preservation uses in the same location — Pyramid Lake. See Section 205 of P.L.
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101-618(B), providing that under TROA, the Truckee River reservoirs will be operated to
“provide for the enhancement of spawning flows available in the Lower Truckee River for the
Pyramid Lake fishery . ..” If, as TROA provides, wildlife and fish preservation are key purposes
and motivations for the TROA scheme, it is unclear why this Application proposes to change the
purpose of use from wildlife, to ultimately redirect the purpose of use to all original uses under
TROA, including municipal and industrial instream flows, wildlife, irrigation, drought
protection, and power generation.

25.  Exhibit C of the Application describes the intent to store only the consumptive
use portion of the water right and includes incomplete and vague language that the consumptive
use portion shall be at least 2.5 acre feet per acre. This is problematic for two reasons. First, it
appears the language is vague to allow the Applicants at some later time to attempt fo increase
the storage rate beyond the specified 2.5 acre feet per acre. If the Application is approved, it
should specify that “the consumptive use portion shall not exceed the actual consumptive use
portion of the water right, as determined by the State Engineer.” Second, the Application (and in
many instances the underlying permits) does not expressly state the number of acres to be used in
determining the storage quantity under each right. The Application should specifically state the
number of acres associated with the undertying water right. If the water issued for municipal and
industrial uses, the number of people to be served must be stated. Moreover, the Application
does not state the actual amount of water in acre feet that will be stored in the reservoirs, making
the Application defective. If the water is to be used for subdivisions, there is no description of
the legal subdivision on lands to be frrigated. If the water is used for power generation, there is
no description of the vertical head under which the water will be applied or the location of the

powerhouse or the use for the power.
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26.  The Application for primary storage and secondary uses will dramatically alter
the flow regime of the Truckee River with potential injury to Newlands Project water right
owners. The Application specifies the proposed period of use as January 1 to December 31 of
each year, whereas the existing period of use is generally “as decreed.” The underlying water
rights for the claims in the Orr Ditch Decree were originally used for irrigation purposes, thus the
historical diversion pattern was on an irrigation pattern. The Orr Ditch Decree does not specify a
prescribed irrigation season rather it is purposely left open to allow for flexibility in changing
hydrologic conditions. The prior change permit was issued allowing wildlife uses for a period of
use specified “as decreed.” Year-round use of water historically used on an irrigation pattern
may cause injury to downstream rights and that proposed storage of these rights increases the
potential for injury to downstream rights. If the Applicants are allowed to store these water
rights in the non-irrigation season with subsequent TROA releases for municipal use or for
conversion to fish water, the regime of the Truckee River will be dramaticallf altered resulting in
potential injury to existing water right owners. The proposed period of use should be restricted
to the “irrigation season” as determined each year by the Federal Water Master.

27.  The amount diverted (either into storage or by direct diversion) should be
restricted to no more than the 25 percent maximum monthly amount in accordance with the Orr
Ditch Decree. However, use of 25 percent may not interfere with existing rights. See Unifed
States v. Orr Water Ditch Company, CV-N-73-0003 LDG at p. 88.

28.  The Application is defective because there is no information provided regarding
the releases and use of the stored water and thus the potential injury or impacts cannot be

ascertained,
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29.  Itis understood from review of the TROA DEIS/EIR that the stored water will be
used as (1) subsequent municipal releases and diversions for municipal and industrial uses and
drought protection for the Cities of Reno and Sparks or (2) the expanded uses under TROA to
include conversion to fish water, releases for minimum instream flows, and releases for the
broader lower Truckee River streamflow objectives. Any subsequent releases of the stored water
should be subject to reservoir evaporation and seepage losses as well as river conveyance losses
to the new point of diversion in order to prevent such losses from being incurred by the
Newlands Project.

30. By diverting water and storing it in up stream reservoirs, the Application is
keeping water out of the river to the detriment of other water right holders, particularly in years
of drought. Further, agreements would be required with users of both Truckee and Carson River
waters for modification of certain established water rights. No such agreement has been
obtained.

31. Storage in up-siream reservoirs is to the detriment of Lake Tahoe. The water
which is the subject of the Application, which would otherwise be credited into storage in Lake
Tahoe, will result in an artificial decrease in the Lake Tahoe levels, adversely affecting water
rights under Claims No. 3 and 4 of the Orr Ditch Decree. Further storage in up-stream reservoirs
is counter to the 1990 Settlement Act which states that TROA may include “methods to diminish
the likelihood of Lake Tahoe dropping below its natural rim . . .” Approval of the Application
would have the exact opposite effect.

32 On information and belief, the Truckee River is subject to pending applications on
the river that will fully appropriate the river. All remaining unappropriated water in the Truckee

River is currently in litigation, and this Application will accordingly encroach on existing and
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pending rights in the Truckee River. For example, as noted in Nevada State Engineer Ruling
4683, the Pyramid Lake Indian Tribe (“PLIT”) claims a right to all of the unappropriated water
with a priority date of 1859 based on the United States Supreme Court decision of Nevada v.
United States. In Ruling 4683, the Nevada State Engineer awarded PLPT unappropriated water
within the Truckee River system. Ruling 4683 is on appeal before the Third Judicial District
Court in and for Churchill County, and PLIT’s purported claims to the balance of unappropriated
water in the Truckee River based on Nevada v. Uniied States remain unresolved. TCID also
contends it has a right to appropriate water remaining in the Truckee River. And this matter is
also pending before the Third Judicial District Court. Because of this pending litigation, no
unappropriated water remains in the Truckee River to fulfill the Little Truckee River
Application. In fact, TROA itself acknowledges that there is no unappropriated water in the
system. See TROA at §§ 1.E.1, 12.A.4(%).

33.  Hydrographic Basin 87, which underlies a large portion of the Truckee River that
will be affected by this Application, is designated by the State Engineer under Chapter 534 of the
NRS, and moving surface water from the Truckee River in the basin will have a detrimental
effect on the groundwater.

34.  On information and belief, the purported Application will negatively impact
Hydrographic Basin 87 because the flow of the Truckee River is hydrographically linked to
underground water. By storing water in upstream reservoirs that normally flowed in the river,
the Application (in conjunction with the other similar applications filed for upstream storage)
will negatively impact recharge of Hydrographic Basin 87. Well pumping then must use other
groundwater that is hydrographically connected to the Truckee River, thus affecting flows in the

river for downstream users.
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35. The Applicants’ proposed upstream storage (and its associated negative impacts
on the recharge of Hydrographic Basin 87) will also unreasonably lower the water table,
resulting in injury to others who have wells in the Hydrographic Basin 87, which includes the
Truckee Meadows. The State Engineer must take into account whether the proposed change
conflicts with protectable interests in existing domestic wells as set forth in NRS 533.370(5).
These wells must then draw water that is hydrographically connected to the Truckee River, thus
adversely affecting downstream water right owners.

36. The application is premature, speculative, and detrimental to the public interest as
there are a number of conditions that must occur before the water may be utilized as proposed in
the application, including: (1) no permanent agreement to store water in the named reservoirs,
(2) no permission to store water in Donner Lake from TCID, (3) TROA has not been finalized,
(4) the NEPA and CEQA environmental review process has not been completed for TROA and
(5) the California State Water Resource Control Board has not issued permits to store this water
under California law. Nevada law mandates that the State Engineer either approves or denies an
application, and an application can not be contingent on subsequent conditions. NRS 533.370.
At this time there is insufficient information for the State Engineer to act.

37.  This Application is also detrimental to the public interest because it proposes to
convert water away from the wildlife purposes of the existing Application — wildlife in Pyramid
Lake — for the municipal and industrial and drought protection purposes TROA states as a key
priority in its proposed Truckee River management scheme.

38.  Upon information and belief, the proposed change Application will violate the
agreement between Sierra and TCID regarding the operation of Donner Lake, entitled “Donner

Lake Operation and Maintenance Cost Sharing and Use of Donner Lake Water.” The
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Application will impound, allocate and schedule discharges of Privately Owned Stored Water in
Donner Lake, The Agreement specifies all permissible uses of Donner Lake water and mandates
that releases shall be for the sole use and benefit of the parties to the Agreement. The water
rights in Donner Lake are currently the subject of litigation before the Superior Court of
California in and for the County of Nevada (Case No. T06/2239C). The use of Donner Lake
water in conjunction with this Application is speculative and will injure TCID’s water rights in
Donner Lake.,

39.  The amount of acreage shown on the Application is more than the consumptive
use portion. If approved, the Application should be limited to the actual consumptive use
portion.

40. Protestants therefore request that the State Engineer DENY this Application and
any associated applications filed to implement TROA. If such applications are approved, any
permits issued should subject to the following specific conditions:

a. The diversion shall be according to a new priority based on the date of the
underlying change application.

b. The period of use for the first diversion either into storage or for direct
diversion at the water treatment plants must be restricted to the irrigation season specified by the
Federal Water Master.

C. The first diversion either into storage or for direct diversion must be
restricted to the 25 percent maximum monthly amount in accordance with the Orr Ditch Decree,

but only if existing rights are protested.
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d. The consumptive use portion to be stored in the reservoirs shall not exceed
the actual consumptive use portion of the water right as determined by the State Engineer,
calculated based on a specified number of acres provided in the permit.

€. The non-consumptive use portion shall remain in the river to protect the
historical flow regime of the Truckee River.

f. Any subsequent releases of the stored water shall be subject to reservoir
evaporation and seepage losses as well as river conveyance losses to the new point of diversion
in order to prevent such losses being incurred by downstream users.

g. Proposed accounting forms shall be approved by the State Engineer and
the Federal Water Master tracking by right and priority amounts of water including but not
limited to diversion to storage, direct diversion, exchanges, conversion to fish water, subsequent
reservoir releases, reservoir losses, and river conveyance losses.

h. Conditions to insure that the proposed storage of water can be stored in the
reservoirs without displacing water that would otherwise be stored or released for the benefit of
the Newlands Project.

1. NRS 533.440 (1) provides that there is no notice requirement for
secondary permits. Here, the unknown and speculative nature of the secondary uses in the
application could result in injury to other water right owners. Therefore, there should be a
specific notice requirement for secondary uses with this Application, if approved.

J- The transportation component of the water should be stored in Lake Tahoe

for use by other water owners entitled to diversions under the Orr Ditch Decree.
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k. The permit is issued subject to the terms and conditions of the Orr Ditch
Decree and with the understanding that no other existing water rights on the source Truckee
River will be affected by the change proposed.

L. The permit is issued subject to uses for a period of use specified “as
decreed.” However, this should be interpreted based upon historical irrigation practices.

41.  Since the full scope of this project is unknown and referenced subsequent
secondary recovery applications will be filed which are not published, TCID reserves the right to
add or amend this Protest as more information becomes available.

THEREFORE, TCID respectfully requests that the State Engineer require hydrological
and environmental impact studies to be conducted pursuant to N.R.S. 533.368, that the State
Engineer hold a hearing on the application, and that the application be denied and an order be

entered by the State Engineer denying said application.

1/
1/
//
//

1/
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Dated this ?J«W”{a‘w of June, 2007.

Respectfully submitted,

MICHAEL I/ WN\%&\I T, ESQ.
Nevada Bar No. 719

Attorney for the Truckee-Carson Irrigation District

State of CALIFORNIA
County of SAN FRANCISCO

Subscribed and sworn to (or affirmed) before me on this 25™ day June, 2007 by
MICHAEL J. VAN ZANDT personally known to me or proved to me on the basis of satisfactory

evidence to be the person who appeared before me.

SAMANTHA HUBLEY

Ngftary Public Signature

SN{\MW i \X\ka/

(seal)
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. State of California o " .

State Water Resources Control Board

DIVISION OF WATER RIGHTS

P.O. Box 2000, Sacramento, CA 95812-2000
Infor (916) 3415300, FAX: (916) 341-5400, Web: httpi/fovweow. waterrights.ca. gov

PROTEST - (Petitions)

BASED ON ENVIRONMENTAL OR PUBLIC INTEREST CONSIDERATIONS -
Protests based on Injury to Vested Rights should be completed on other side of this form

APPLICATION 15873 PERMIT i18C5 LICENSE

I, (We,) Truckee-Carson Irrieation District (TCIDY, Churchili County, Individuals and the Citv of Fallon {see Attachment at paragraph A and Statement of Facts)
- Name of protestant

of P.O.Box 1356, Fallon, Nevadz, 88407-1358 have read carefully
) ’ Post Office address of protestant )

a notice relative to a petition for (& change or O extension of time.

.1der APPLICATION 15673 of U.S. Bureau of Reciamation

State name of petitioner

to a_ppropriate water from See Atiachment at paragraph B and Statement of Facts.
Name of source

Tt is desired to protest against the approval thereof because to the best of our information and belief:
my of our

the proposed change/extension will

(1) not be within the State Water Resources Control Board's (SWRCB) jurisdiction
(2) not best serve the public interest ' '
(3) be contrary to law _

(4) have an adverse environmental impact -

- ][] [} [m]

State facts, which support the foregoing allegations See Statement of Facts.

Under what conditions may this protest be disregarded and dismissed? See paragraphs 88-92 of Statement of Facts.
State conditions that will relieve protest, or if none, s¢ state

A true copy of this protest has been served upon the petitioner by maik

Dae Lf’lf"#? 7)772/{7¢A ‘

o PTE;":CSIE.;K(S) ar ?‘1 ed Repre‘ ntative sign hers

Rersonally or by mail

Protests MUST be filed within the time allowed by the SWRCB as stated in the notice velative to the change

or such further time as may be allowed.
(NOTE: Attach supplemental sheets as necessary}

PRO-PET (1-00)



; . ‘ State of California .
State Water Resources Control Board

DIVISION OF WATER RIGHTS

P.O. Box 2000, Sacramento, CA 95812- 2000
Info; (916) 341.5300, FAX: (916) 3415400, Weh: hitp://wnaw. waterrights.ca.gov

PROTEST — (Petiﬁans)

BASED ON INJURY TO VESTED RIGHTS

Protests based on Environmental or Public Interest Considerations should be completed on other side of this form

' APPLICATION 15673 . PERMIT 11605 LICENSE
I (V\ = ) Truckee-Carson Irrigation District (TCIDY. Churchil] County, Individuals and the Citw of Fallon (see Atachment at paraeraph A and Statement of Facts)
. Wame of protestant
of P.0.Box 1356, Fallon, Nevada, 89407-1358 have read carefuﬂy

Paost Office address of protestant
a notice relative to a petition for {&Jchange or O extension of time.

under APPLICATION 15673 af U.S. Bureau of Reclamafion

State name of petitioner

!o appropriate water from See Attachment at paragraph B and Statement of Facts.

Name of source

Tt is desired to protest against the approval thereof because to the best of our information and belief t_he

my of our
proposed change will result in injury to _us as follows: _See Attachment at paragraph € and Statement of Facts.
me or us State the injury which will result fo you (see NOTE below)

Protestant claims a right to the use of water from the source from which petitioner is diverting, or proposes to

dwgrt, Whlch I‘tht i8 based on: See Attachment at paragraph D and Statement of Facts:
Prior to application, netice poasted, use begun prior to 12/15/14, tiparian ! claim, or other right i

Please provide application, permit or license numbers or statement of diversion and use numbers, which cover
vour use of water, or state ‘none’ _see comments . The extent of present and past use of water by protestant or his
‘redecessms in 1nterest from this source 15 a5 follows: See attachment at paragraph E and Statement of Facts.

State approximate date first use made, amount used, time of year when diversion made, the use to which water is put

Where is YOUR DIVERSEON POINT located? Derby Dam 1 of SW 14 of Section 13

Describe location with sufficient accuracy that position on thereof relative to that of petitioner may be determinzd.

T.20N, R. 23 , MD_ B. & M. Is this point downstream from petitioner’s point of diversion? YES NO
If Yes, explain: See Attachment at oaragraph F and Statement of Facts.

Under what conditions may this protest be disregarded and dismissed? See paragraphs §88-92 of Statement of Facts.
State conditions which will relieve protest, or if none, so state.

A true copy of this protest has been served upon the petition pymat, 7 .

Date: b(- Z~a"7 //}i{ M\Z&U& perioiilﬁbymm:

" Protestin sy or Aut‘rmnzed gpresentative sign here
Protests MUST be filed within the time allowed by the SWRCB as stated in the noticeFelative to the change or such
further time as may be allowed.

(NOTE: Attach supplemental sheets as necessary)
PRO-PET (1-00)



Attachment

PROTEST - PETITION 15673

A - |
Individual Newlands Project water right owners protesting Petition 9247 and whose a'ddress is
the same as TCID are: Erest C. Schank, Richard Harriman, Ray Peterson, Don Travis, Jerry -
Blodgett, Lester deBraga and Larry Miller (referred to as Individual Protestants).

Contact information for the Individual Newlands Proiect water right cwners:

Post Office Box 1356
Fallon, Nevada 89407-1356

Churchill County Contact information:
Churchill County Administration Building
155 N. Taylor Street -
Fallon, Nevada 85406

Pl}one: 775.423.5136

City of Fallon contact information:
Fallon City Hall .-

55 W. Williams Avenue
Fallon, Nevada 89406

B: _.
Water impounded by Independence Dam is diverted from Independence Lake in Nevada and
Sierra Counties, California, which is tributary to Independence Creek thence Little Truckee

" River thence the Truckee River.

c: : ' ,

TROA proposes to restructure the current TRA and Orr Ditch Decree Truckee River water

~ management system, and systematically reallocate water away from the Newlands Project a
reclamation project in western Nevada authorized under the Reclamation Act of 1902. See U.S. v

Orr Ditch Co., et al., Equity No. A-3 D. Nev. (1944). The Petition and TROA reallocate and

store water that would otherwise be diverted at Derby Dam or stored in Lahontan Reservoir for

use in the Newlands Project, Churchill County and the City of Fallon. In United States v.

Nevada, the United States Supreme Court emphasized that the U.S. Government/Bureau of

Reclamation may not reallocate water rights conferred by the Orr Ditch Decree to Newlands

Project farmers to irrigate farmlands. 463 1.5, 125, 126 (1983).

- D

TCID has a responsibility under contract to operate and maintain the Newlands Reclamatioh
Project and to deliver water to water right owners, including Individual Protestants, Chirchill

00029542 WPD; 2 Page1of 2



County and the city of Fallon, who have contracted either with the United States or with TCID,
and to comply with water rights decrees for water rights appropriated by the United States Under
The Reclamation Act (43 U.S.C. 371, et seq.), and as a party to the water right decree of the
Truckee River, known as the Orr Ditch Decree (U.S. v Orr Water Ditch Co., Equity A-3-LDG

T.S. District Court, Nevada, September 8, 1944).

E: : _
TCID, the Individual Protestants, Churchill County and the City of Fallon have water rights
which will be injured as a result of TROA and this petition. Stampede Reservoir’s permit and
Prosser Reservoir’s license state that the Newlands Project is an intended place of use for
Truckee River water discharged from Stampede and Prosser Reservoirs. Based on progress
reports filed with the State Board for Boca Dam and Reservoir, Truckee River water has also
been released from Boca Reservoir for use in the Newlands Project. The water rights of
Protestants derive from Claims 3 and 4 of the Orr Ditch Decree. These water rights are used for

irrigation, domestic, municipal and industrial, and recreational uses.

F:

Our diversion point is located at Derby Dam. Also the subject TROA project lists Stampede
Dam NW 1/4 NW 1/4 of Section 28, T19N, R17E, Independence Dam, Lot 1, Section 35, T19N,
R15E and Boca Dam, SE 1/4 SW 1/4 of Section 21, T18N, R17E as new diversion points. -
These diversion points are also TCID diversion points because Newlands Project farmers have
water rights to water in Stampede, Independence and Boca Reservoirs. If, 2s TROA

~ contemplates, water is diverted and released from these reservoirs, these reservoirs would be

diversion points of Newlands users.

00029542 WPD; 2 Page2of 2



STATE OF CALIFORNIA
BEFORE THE STATE WATER RESOGURCES CONTROL BOARD

I_IN THE MATTER OF PETITIONS TO CHANGE AND | STATEMENT OF FACTS
APPLICATIONS TO APPROPRIATE WATER BY SUPPORTING TRUCKEE-
PERMIT FILED BY THE UNITED STATES CARSON IRRIGATION
DEPARTMENT OF THE INTERIOR, BUREAU OF DISTRICT’S, NEWLANDS |
RECLAMATION, TRUCKEE MEADOWS WATER PROJECT WATER RIGHT
AUTHORITY, AND WASHOE COUNTY WATER { OWNERS’, CHURCHILL
CONSERVATION DISTRICT TO IMPLEMENT THE | COUNTY, NEVADA’S & THE

TRUCKEE RIVER OPERATING AGREEMENT CITY OF FALLON, -
o : NEVADA’S PROTEST AND

REQUEST TO DENY
PETITION FOR CHANGE
APPLICATION.
15673/PERMIT 11605
(STAMPEDE RESERVOIR)

THE TRUCKEE-CARSON IRRIGATION DISTRICVT (“TCID™), by and
fhrough its attorneys, organized under Chapter 53 9. of the Nevada Revised Statutes, whose
address is PO Box 1356, .Fallon Nevada, 89407—1356 with responsibilities under contract to
opelate and maintain the Newla,nds Reclamatlon Proj ect & Newlands Project™) and to deliver
- water to water right owners who have contracted e1ther with the United States or with TCID, and
to comply with water rights decrees for water rights appmfmated by the Umted States under The
Reclamation Act (43 Us.C. 371 ef seq.) and as a party to the water ri :,hts decree of the Truckee
River, known as the Orr Ditch Decree (U.S. v. Orr Water Ditch Co., Equity A-3-LDG U.S.
District Court, Nevada, September 8, 1944}, hereby ﬁfotests the granting of Petitions for Change
for Licenses 3723, 4196, 10180 and Permit 11605 and Applications to Appropriate Water by
Permit 31487 and 31488, implemenﬁng the Truckée River Operating Agreement (“TROA”).

INDIVIDUAL NEWLANDS PROJ ECT WATER RIGHT OWNERS, Ernest C. Schank,



Richard Harrimén, Ray Peterson, Don Travis, Jerry Blodgett, Lester deBraga and Larry. M,i_llgr, _
whose addresses are also P.O. Box 1356, F alloﬁ, Nevada, 89407-1356 élso protest the granting |
of Petitions for Change for Licenses 3723, 4196, 10180 and Permit 11605 aua Applications to
Appropri_até Water by P.ermit 31487 and 31488, implementing TROA., Mr. Schank, Mr.
Harriman, Mr. Peterson, Mr. Travis, Mr. deBraga and Mr. Miller own pa;cels of land and water
riglﬁs in the Carson Division of the Newlands Project. M. Blc.)d-gett owns lanci and water rights
iﬁ the Truckee Division of the Newlands Pro_é ect.
CHURCHILL COUNTY, NEVADA, whose address is 155 N. Taylor Street, Fallon,
. Nevada, 89406, also protests the‘g_ranting of Petitions for Change for Licenses 3723, 4196,
- 10180 and f’enm't 11605 and Applications to Ai}propriate Water by Permit 31487 and 31488,
implementing TROA. | | |
' THE CIT Y OF FALLON, NEVADA, whos¢ address is City Hall, 55 West Will_iams
| A\fénue, Fallon, Nevada, 89406, also protests the grantingrof Petitions for Change for Licenses
3723,4196, 10180 and Pren;nit 1 1605 énd Applications to Appropriate Water bjf Permit 31487
and 31488, in‘-lplementiﬁ.g TROA. | | |
. | TCID, INDIVIDUAL NEWLANDS -PROI ECT WATER RIGHT OWNERS,
CHURCHILL COUNTY, NEVADA and THE CITY OF FALLON, NEVADA (collectively
referred to as “Protestants”) hereby protest the gmntifng of Petitions for Change for Licenses
3723, 4196, 10180 and Peﬁnit 11605 and Applications to Appropriate Water by Permit 31487

and 31488, implementing TROA as follows:

1. The State Water Resources Control Board (“State Board™”) noticed Petitions ‘forr -

Change for Licenses 3723, 4196, 10180 and Permit 11605 (collectively referred to as



| “Petitiéns”) and Applicatiohs to Appropriate Water by Peﬁm’t 31487 and 31488 (collectively
referred to as “Applications™) on Janunary 30, 2007. The applicaﬁts for these Petitions and *
Applicationé are the United States Departnient of thé Interior, Bureau of Reclamation (“BOR™),
the Truck.ee. Meadows Water Authority (“TMWA”) an‘c‘iA the Washoe County Water Conservation
District (“WCWCD™) (collectively referred to as the “Applicants™). The deadline period fo_r
filing protests to these Petitions and Applications is April 2, 2007.

2. The Applicants submitted two applications and four petitions to change as one
project to iﬁpleinent TROA. Proteétants protest the State Board’s implementation of each
application and petition to change individually, as well as the State Board’s implemeﬁtat‘lon of
TROA as a whole. Accordingly, Protestants w111 file six plotests one protest for eaoh
apphcatlon and petmon to change Each protest will contam specific protest peints for the
application or petition to change tﬁe protest a,p_pli.es to, as well as general protest points applying
to the entire fROA project as a whole. ‘

3 Protestants served dliplica,-te copiés of this pr‘ot.est upon Tﬁe Applica.nts by Us.
Mail. o

4, The agént for 'P'rotestants. is Michael.Van Zandt, Esq., McQﬁ'aid, Bedford & Van
Zandt, LLP, 221 Main Street, Sixteenth Floor, San Francisco, CA 94105. |

| 5. Protestants have reviewed the information in the Stéte Board’s Public Notice for
“the TROA Project, Petitions for Change for Licenses 3723, 419‘6_,- 10180 and Permit 11605 and
Applications to Appropriate Water by Permit 31487 and 31488, and re_:ferences said Notice,

Petition and Application information herein.

6. This protest is based on the grounds that: TROA and Pefition to Change



, 15'673/P.'31mit 11 6705. at Staini)ed_e Reservoir injure the prior water rights of the New'landg f’roj ect,
the State Board does not have jurisdiction to allocate Trackee River water already belonging to
.Newiands i’roject water ﬁght OWners, anfLT ROA and Petition to Chaﬁge 15673/Permit 11605
injure the énﬁronment and the public inte:rest,-vioiate the Public Trust Doctrine and are contrary
to existing law. Moreover tﬁe State Board does not have jurisdiction over the water at issue here
because these waters have been adjudicated under the Orr Ditch Decree in the State of Nevada.

The Applicants submltted their two apphcaﬁons and four petitions as cne pI"OJ ject, to implement

TROA.

7. TMWA, the City of Reno and the City of Sﬁarks ﬁled‘ similar applicétions to
' changé the manner and plaqe of use of watef to be stored in the Trﬁckee Riverrreservoirs in
Nevada. These applications are curtently pending review before the NevadaVState- Engfneer.
Protestaﬁts hereby incorporates by 1'.eference each and every protest point in the protests it_fﬂed
to TMWA’s Truckee River applications in Nevada in this 'prlote.s‘-t. (See Exhibit A to this -
Statement of Facts for one of the protesté TCID filed to TMWA’S Tmckeé River applications i
Nevada.) | | |

TRUCKEE RIVER MAN AGEMENT GENERAL BACKGROUND

8. The factual and legal backgoundrrelated to the management of the Trﬁckee River
basin and associated water rights is long and complex. However, an understanding of the
background of events leading up to the current management scheme of the Truckee R‘iver along
with how TROA has evolved is required for the State Board to fully understand the injury
Protestants will suffer if TROA is implemented. Currently, the Truckee River Agreement and

the Orr Ditch Decree control the distribution and storage of water in the Truckee River basin.



9. In 1913, the United States ﬁl_éd an action to quiet title to the waters of the Trupkeé
River and'.itsf,_._t{;:—ibutazigs, in_cluding waters flowing in California that entered Nevada. This action
was brought primarily on behalf of the fanﬁers in the Newlénds Project for irrigation oflands
w1thdrawn under the Reclamatmn Act of 1902 and for the beneﬁt of the Pyramid Lake Paiute
Tribe of Ind1ans (“PLIT”) for irrigation on the Indian Reserv: atlon Nevada v. U S 463 U.S.

110, 114- 117 (1983) This Ilﬁgatmn resulted in the Orr D1tch Decree, United States v. Orr Water
Ditch Co., CV-N-73-0003 LDG, (D. Nev. 1944}, which adjudicated water rights not only in
Nevada but also in California, as tilo se rights rel afed to the Newlands Project.

10.  An important componént of the Orr Ditch Decres was the execution of the
Truckf:e River Agreement (“TRA”) in 1935. For the last 72 years, the Truckee River has been
managed by the parties to the TRA, along with the Federal Water Master, appointed to |
administer the Orr Ditch Decree. The TRA set forth the principles under which the Truckee
River would be operated and allowed for the stlpulated entry of the Orr D1toh Decree., The TRA
requir ed the Truckee River to be operated on the basis of Flonston Rates, as estabhshed in the
1915 General Electric Decree United Srafes v. The Truckee River General Electric Comparny,
Case No. 14861 (N.D. Cal. 1913) The GE Dectee provided for the condumnanon of the Lake
Tehoe Dam and the assumption of rights to store and releas¢ water from Lake Tahoe by the
United Stétes. These 1i ghté required the United States to release water from Lake Tahoe in order
to maintain Floriston Rates. Floriston Rates measure the rate of flow in the Truckee River at the‘
Teeland Gage, and consist of an average flow of 500 cubic feet per second (cfs) each day during
the year, commencing Mar_ch 1-and ending September 30 of any year, and an average flow of

400 fs each day from October 1 to the last day of February of the next year. Three types of

th
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water are used to achievefloristoiﬁ Rates: (1) project water stored in Lake Tahoe and Boca
Reservoir pursuant to the Orr Ditch Decre_e, (2) water exchanged under thé Tahoe-Prosser
Exchange A greeinent, and (3) um-egule;ted flow in the Truckee River, If the General Electric |
Company requested that Floriston Rates be reduced, then the difference was considered saved
water and was stored for the -beneﬂt of the Newlands Project.

11. Further, the TRA also allocates rights to the Tmckee River, recognizes specific
claims to be included in the final decree, sets rates E)_f flow in the river, allows for construction of ~
supple_mental TeServoirs, recognizes privatei% owned stored water, sets diversions by Sierra
Pacific for municiﬁal é:nd domestic uses, allows use of water for power generation, allocates
Diverted Flow to TCID and the Conservétic_m Distript, and creates the framework for managing
the Truckee River. The TRA was used as the basis for a stipulation that.all_owed the entry of the
ﬁnal Orr Ditch Decree. Once a party signed the stipulation, fhe signing party could not rescind
its 51gnature The signatories to the TRA include: The Umted States of Amenca Truckee-
Carson Irri gatlon District; Washoe County Water Conse“vatlon D1str10t (Consewatmn Dlstnct)
Sierr_.a‘Paciﬁc Power Company (Sierra), and such other users of the waters of the Tmckee River
and/or its tnbutanes known as Parties of Fifth Part. |

12.  The TRA explicitly provides that the ongmal intent of supplemental stored water
in Boca Reservoir was for irrigation purposes. After the TRA was executed, The Washoe
Project added additional reservoirs to the Truckee River system that also existed to supply Wate;
for downstream i_n-igation — Prosser Reservoir and Stampede Reservoir. These reservoirs are
currently managed in conjunction with the other reservoirs serving the Truckeé River basin;

however, Stampede Reservoir is pnmam}y managed as storage for water for endangered and



e o
thréateneﬁ fish in Pyramid Lake and the Lower Truckee River, in contravention of its existing
Application and Permit. |
13, TheTRA also provides for an allocation of any unused decreed water between the
Conservation District and TCID. Spemﬁcally, the Conservation District has a1l ght to use 69%
of any unused decreed divet'ted flows, and TC]D has a right to use 31% of any unused decreed |
ciiverted flows in the Truckee River. _

_14. The Ot Ditch Decree explessly mcozporates the terms of the TRA, and also
provides extensive requirements in its “General Pr-ov1s1ons” that the State Board 18 legally bound
| to comply with and consider in 1ts Teview of the TROA Petitions and Applications. See
generally United States v. Oyr Water Ditch Co., CV-N-73- 0003 LDG, (D Nev 1944) Thc
partions of the Orr Ditch Decree thai directly pertain to the Newlands Project are discussed in
following paragraphs in the section of this protest entitled ‘”Newlands Projeét Geheral
Background.“ |

15. In anticipation of constmc‘uon of the Prosser Creek Reservmr certain parties
‘entered an Agreemgnt for Water Exchange Opera’uon of Lake Tahoe and Prosser Creek
Reservoir (Prosser Agﬁ-eemem)'on ;Tuﬁe 15, 1959. The Prosser Agreement was signed by the
Unites States, TCID, the Washoe County Water Conservation Distric“[ and Sierra Pacific. The
Prosser Agreement is binding on all signatories as well as their successors and assigns, and there
is no termination clanse in the agresment.’ It is designed to coordinate storage and reléases of
waters in Prosser Creek Reservoir and Iake Tahoe and incorporates the Prosser Creek Reservoir
into thercurrent management scheme of the Truckee River by reference to the GE Decreé',

Truckee River Agreement, and the Orr Ditch Decree. The Prosser A greement provides for



 storage in Prosser Creek Re'se_woir of “Tahbe Exchange Water,” which-ié credited to and
classified as Lake Tahoe Storage. “Tahoe Exchange Water” receives priority and must be
released in amounts necessary to maintain Floriston Rates or Reduced Floriston Rates for the
benefit of water users in the Truckee River Basin as contempléted by the GE Decree, Truckee’
River Agreement, and the Orr. Ditéh décree.
16, In 1988, S.ierra‘ and PLIT nregotiated the “Preliminary. Settlement Agreement”r
(PSA), which pufports to s'et forth a process to séttle disputes between Sierra and PLIT over uses
| of waters in the Truckee ijer, but primarily allows for storagé; of water owned by Si_erra in
. upstream reservoirs for drought protection for the Truckee Meadows. Under the PSA, the PLIT
wonld be able to convert Sierra Pacific’s drought protection water into Fishery Credit Water if it
is not needed by Sierra. The PSA was modified and then ratlﬁed by the Umted States in 1990
The PSA also became the foundation for the initiative to settle certain litigation the PLIT had
' initiated through the federal courts. Thus was born the Truckee—_Carson—Pyramid Lake
" Qettlement Act, P.L. 101-618, 104 Stat. 3289, November 16, 1990 (the “Settlement Ac Y.
17 - The Settlement Act iﬁc]uded prdvisioﬁs for cohoressiénal approval of the
interstate allocations of water between Nevada and Cahforma and for the negotiation of the
'f ruckee River Operating Agreement, Which would use the PSA as its stamng pomt The TROA
provisions of the Settlement Act also required that water rights along the Truckee River be
protected. Mcn BOVEY, the Act also contained a reservation tha,t it was not to be cons’trued to alter
or conflict with any existing rights to use the Truckee River water in accordance with the
| applicable decrees, 1nciud1ng the rigﬁt of the Newlands Project to divert water at Derby Dam.

Section 205 of P.L. 101-618 reqmres the Secretary of the Interior to negotiate an operatmg
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agreement with the State of Nevada and tﬁe State of California, afier consulting with other

parties. The PLIT, Sierra Pacific and Washoe County will be additional signatories to the

TROA: The main purpose of the TROA is to implement the PSA and to resolve the claims of
PLIT to waters of the Truckee River. The TROA is intended to replace the Trﬁckee River
Agreement of 1935, which is currently nsed to operate the Truckes River. The Applications and
Petitions currently before the State Board are an effort by the Appiicants to change the current
ménagement'scheme of the Tmﬁkee River and implenient TROA, without the participation of
major water right holders in the Truckge R;i\rer'.

18.  Related to the Truckee River reservoirs, section 203 of the Settiement Act

provides that the reservoirs will be operated to:

(A) satisfy all applicable dam safety and flood control requirements;

(B) provide for the enhancement of spawning flows available in the Lower
Truckee River for the Pyramid Lake fishery; -

(C) carry out the terms, conditions, and contingencies of the Preliminary
Settlement Agreement as modified by the Ratification Agreement.

(D) ensure that water is stored in and released from Truckee River reservoirs to
satisfy the exercise of water rights in conformance with the Orr Ditch decree and
Trackee River General Electric decree, except for those rights that are voluntarily
relinquished by the parties to the Preliminary Settlement Agreement as modified
by the Ratification Agreement, or by any other persoris or entities, or which are
transferred pursuant to State Taw; and ' : -

~(E) minimize the Secretary's costs associated with operation and maintenance of
Stampede Reservoir. '

See P.L. 101-518 § 205(A)-(D).

19.  Further, TROA may under section 205 of the Settlement Act include provisions

concerning:

(A) administration of the Operating A greement, including but not limited to
establishing or designating an agency or court to oversee operation of the Truckee
River and Truckee River reservoirs; -
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(B) means of assuring compliance with the provisions of the Preliminary
Settlement Agreement as modified by the Ratification Agreement and the
Operating Agreement; '

(C) operations of the Truckee River system which will not be changead;

(D) operations and procedures for use of Federal facilities for the purpose of
meeting the Secretary’s responsibilities under the Endangered Species Act, as

amended; ‘ ‘ 7
(E) methods to diminish the likelihood of Lake Tahoe dropping below its natural
rim and to improve the efficient use of Lake Tahoe water under extreme drought
conditions; _ , -
(F) procedures for management and operations at the Truckee River reservoirs;
(G) procedures for operation of the Truckee River reservoirs for instream
beneficial uses of water within the Truckee River basin; . .

(H) operation of other reservoirs in the Truckee River basin to the extent that -
owners of affected storage rights become parties to the Operating Agreement; and
(1) procedures and criteria for implementing California's allocation of Truckee

River water.

SeerP.L..101-618 § 205(A)-(D).
NEWLANDS PROJECT GENERAL BACKGROUND

20.  The Newlands Projectis a reclémation project in western Nevada autharized for
- the reclamation and irrigéiion of land in the Carson and Truckee River watersheds. The
Newlands Project contamsthe Lake Tahoe Dam and Derby Diversion Dam on the Truckee
Rlver, the Truckee Canal, Lahontan Dam and Resewoir, the Carson biversion Dém, fou;“
pumping plénts, and over 900 miles of banals, [atersls and drai'ns'. The Newlandé Prbj_ect
contains approxirhately 73,700 acres of water-righted lands of which approximately 59,000 acres
are currently '5eing irrigated with a diversion requirement of approximately 300,050 acre-feet.
Water supplies for the Newlands Project are derived from direct diversions on the Truckee and
Carson Rivers as well as releases of previously stored water in Donner Lake, Lake Tihoe,

Prosser Creek Reservoir, Stampede Reservoir, Boca Reservoir, and Lahontan Reservoir. The

date of priority for water rights in the Newlands Project in the Truckee River is 1902, as

10
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“adjndicated and I-decreed in United State§ v, Orr Water Ditch Co.

2 1.. The Orr Ditch Decree confirmed aﬁd decreed the Newlands Project landowners’
Reclamation Act water rights. The Orr Ditch Court affinmed these righfs in 1944. See US’ V.
_Or}f Water Ditch Co., et al.; Bquity No. A-3. D. Nev. (1944). Claim 3 of the Orr Ditch Decree |
securéd imrigation, domestic and power geﬁeration rights for the fannr;rs in the Newlands Project,
including diversion rights of water for up to 1500 cfs of Truckee Ri{fer water at Defby Dam and. :
é right to store 290,000 acre feet of \%Jater in Lahontan Reservoif for the benefit of the Newlands
Proj ect. Claim 4 of the Orr Ditch Decree secured the right of the United States to store water in
Lake Tahoe for the benefit of the Newlands Project and other lands under the federal |
Reclamation Act. Claim 4 of the Orr Ditch Decree also secured the Newlands Project’s ‘rights to
1elease water ﬁom Lake Tahoe Dam, as set forth in the General Electric Decree. Thus, the Orr
thch Decree adjudicated water rights not only in Nevada, but also in Cahforma, as those 11ghts
related to the Newlands Proj ect.

22. | " Truckee River water is a critical component to the water supply of the Newlands
Project. The Trucl;ee Rivér suppﬁe_é 100% of the Truckee Division of the Newlagds Prpj ect, and
also supplies & substantial amrount of water to the Carson Division of the Newlands Project. .

GENERAL BACKGROUND OF TROA PROJECT AND OVERVIEW OF ?ROPGSEB
PETITIONS AND APPLICATIONS

21%. TROA propeses to unravel the management scheme used for the Truckee River
~ and the Truckee River reservoirs for the last 72 years. TROA would establish new rules for the
accounting of water that is stored, released, exchanged displéced or spilled at Independence,

Stampede, Boca and Prosser Creek Reservoirs. As part of these new rules, TROA proposes to

11
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allow for the credit storage of waters in the Truckee River upstleam rivers and lakes. TROA also
propases te replace the 1935 Truckee River Agreement (“TRA”) the managérment agreement for _
the Truckee River which has been nsed to make decisions on the operation of the Truckee River
. for the last 72 years. TROA" proposes a new management, credit storage, chanoe and exchange
system allegedly for instream flows, water quality and spawning flows for Pyramid Lake fishes,
.and increased s‘eerage for municipal and industrial water supply for the Reno-Sparks area {often
referred 1o as the Truckee Meadows), the City of.Femley, Nevada and the Truckee River Basin
in California. However, TROA makes no promises for drought protection or storage rights for
other Nevada localities and projects that rely upen Truckee River \%fater, namely Lyon C'ounty; '
Storey County, Churchill County, the City of Fallon. TROA also fails to propose any substantial
protections for the Newlands Project’s vested rights in Truckee River water.

24, T’ROA also includes plazmed changes‘in operations for Donner Lake and Lake
Tahoe Which would directly impact Protestants. Because the State an:d is considering all
applications and petitions as a joint proj ect, the State Board sheuld also feview VI_‘ROA’VS impacts
Von Donner Lake and Lake Tahoe, even though these 'structures have pre-1914 water rights under
California law, | |

25.  To facilitate and authoriﬁe TROA’s changes and exchanges of water in the
Truckee River, the Petitions in the TROA Project collectively propose new diversion,
redistribution and rediversion points and add new places of use and purposes of use (municipal, -
domestic, industrial, irrigation, stockwatering, fish culture, fish & wildlife
protectioﬁ/enhaneement (inciuding wetlands), power, ins’eream water quality enhancemezit, |

recteation, and conservation of the Pyramid Lake fishery) to the licenses and permit currently in
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place on the Little Tfuckee River and Prosser Creck. These licenses and permit‘ aré for Boca
Reservoir (License 3723), Indeijendence Lake (Licenée 4196), Stampede Reservoir (Permit
11605), and Prosser Creek Reservoir (License 10180). The Petitioners request thét thesc‘licenées
| and permit have a common place of use and commbn purposes of use, with the exception that
Indepepdence Dam and Resc;rvoir (License 4196) does not have ﬂood control as ;puxpose of |
use. In addifion, the BOR requests tha‘f a permit term Ee eliminated in License 10180 and
replaced by TROA operating (;,ritéria. Finally, the BOR filed two time extensions for Permit
11605, and ulﬁmately seeks to extend time to complete beneficial use of water to the year 2012.
260 To fu:rther facilitate TROA’s implementation, the Applicants request that the State
Board | grant two new Applications to Appropri ate Water from the Truckee River for the TROA |
Project. The Applicants request that the State Board gTanf the appﬁcations to appropriate water
from the Little Truckee River (Application 31487) and Prosser Creek (_A_pplication 31488).
Because TROA proposes such a massive storage scheme in upstream Truckee River Teservoirs,
- TROA éannot suéceéd without the State Board’s apﬁfoval of Appﬁcations 371487 an& 31488.
| l'However,-Applications 31487 and 31488 directly viclate the Orr _Ditch Decree, and atteﬁiijt to re-
allocate Wa’{er aiieady adjudicated and allocated to other water right owners by the Orr Ditch
Court. _'
37, Petition for Change of Application 15673/ ermit 11605 (the “Stampede Reservoir
Petition to Change™) proposeg ;EG ﬁdd Boca Dam as a point of diversion, point of rediversion and
a point of redistribution and Independence Dam 2s 2 point of diversion and redistribution to the

existing point of diversion at Stampede Dam. The Stampede Reservoir Petition to Change also

proposes to add expanded places of use to the permit’s existing places of use, the Truckee
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Meadows and the Newlands Project. The expanded places of uses are certain areas within
townéhips described more fully in the petition papers. Additionally, the Stampede Reservoir
Petition to Change proposes to add additional purposes of use to the exisiing purposes of use in

Permit 11605 Permit 11605°s ongmal uses were 1rr1gat10n flood control and recreation. In

1971, the permit terms were amended to provide domestic, mumc1pal,‘1ndustr1al and ﬁsh culture

uses. Today, The Applicants seek to add the following purposes of use to Permit 11605:
conservation of the Pyramid Lake fishery, fish & wildlife protection/enhancement, power,
mstream water quality enhancement and stockwatering. All of the changes m the Stampede

Reservolir Petition to Change purportedly implement TROA. Aecordmgly, the Applicants state

that the cﬁanges they proposed in the Stampede Reservoir Petition to Change will not take effect
unless and untll TROA is in effect. | |
| TROA & THE-STA_MPEDE RESERVOIR PETITION TO CHANGE INJURE THE
PRIOR WATER REGHTS OF THE NEWLANI}S PROJECT CHURCHILL COUNTY
AND THE CITY OF FALLGN

28.  The Cahfomla Water Code requires each Petition for Chance to “[1]nclude

sufficient information to demonstrate a reasonable likelthood that the pr oposed Cha:ace will not

injure any other legal user of water.” Cal. Water Code § 1701.2(d). See also 23 C.C.R. § 791.
Moreover, before the State Board grants a Petition to Change, fhe petitioner must prove, and the
| State Board must find, that “the change ;vill not operate to the injury of any legal user of the
water involved.” Cal. Water Code § 1702. Protestants first protest the Staenpede Reservoir

Petition to Change, and TROA itself, on the grdunds that the Stampede Reservoir Petition to
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Change and TRO-A injure the Wafer ri ghfs of the citizens of Churchill County and City of Fallon;
and the mdzwdual water rlght owners in the Ncwlands Project. |

25. In 1956, Congfess authonzed Stampede Reservoir as part of The Washoe
Reclamation Project, Congress mtended The Washoe Reclamation PI'O_] ect to operate for the
purpose of inter alia, furnishing water for the irrigation of approximately 50,000 acres of land in
the Truckec and Carson%Rlver Basins in Nevada and Cahforma, and ﬁnnmcr the ex1st1ng water
supplies of lands ‘under the Truckee River Storage Proj ect and the Newlands Project. See Public
Law 858, 84™ Congress, Chapter 809, 2™ Session. The Stampede Reservoir application aﬁd
pe1mit (Applicatién 15673 and Permit 11605) echo the intent of The Washoe Project, and each
provide that Stampede Reservoir water be used within the Newlands Project for irrigation
purposes. Indeed, the progress reports filed with the State Board by the BOR indicate that
Stampede Reservoir water was used for irrigation in the Newlands Project a,fter. the project was
constfuctedj thr rough at least 1974. |

3_0.. However, in 1975 the BOR began operating Sta,mpede Reservoir only for fish
conservatlon purposes n Pyrannd Lake. Since 19 /5 the BOR has not put Stampede Raservmr
water to beneﬁcial use in the Newlands Project or Truckee Meadows, the only places of
beneficial use in the Stampﬂde Permit. Indeed, an internal State Board memorandum dated June |
10, 1980 (attayhed to this Statement of Facts as Exhibit B) emphasized that the Bureau of
Reclamatlon s rights for the use of Stampede Rvservmr water in California are hrmted to
recreation at the reservoir. In that memorandum, State Board staff concluded that the BOR’s -

releases of Stampede Reservoir water to aid in Iestomhon of the Pyramid Lake fishery are not

consistent with any water rights in California.
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31, The Stampede Reservoir Petition to Change and TROA injure the Watér rights of
the water right owners in the Newlands Project, Churchill County and the City of Fallon because
the Petition and TROA p1opose to restructure the curr ent TRA and Orr Ditch Decree Truckee
River water managemcnt system, and systematmaﬂy reallocate water away ﬁom the stated
purpose for which the Stampede Reservoir permit was issue — irrigation in the Newlands Project. .
See Apﬁlication 15673 and Permit 11605. The Stampede Res.ervoir Petition to Change and
TROA reallocate and stofe water that woula otherwise be diverted at Derby Dam o stored m
Lahontan Reservoir for irrigation in the Newlands Project. In United States v. Nevada, the
United States Supreme Court held that the US Government/Burean of Reclamation may not
reallocate water ri ghts confel-t'red by the Orr Ditch Decree to Newlands Pr'oj ect farmers to ilﬁga’Fe
férmldnds. 463 U.S. 110, 126 (1983). Rather, tﬁe ownership interest in the water rights to
imigate fa.rml_and in the Newlands Project lies with the owners of the land within the Newlands -
~ Project to which the water rights are appurtenant. /d.

32. Speciﬁcally; the Stampede Réservoir Petition to Change and TROA
s‘ystematically'frustfates the original té:rms of the Stampede Res',ervoir application and permit
provi iding for irrigation in the Newlands Project by pr 0pos1ng 1o store water upstrea:m in Boca
Reservoir, Stampede Reservair, Prosser Creek Reservoir and Independence Lake that has aheady
been adjudicated as part of the Newlands Project water right owners’ carryover storage rights in
Lahontan Reservoil;. Once the; water is stored in upstream res‘ervoirs, signatories to TROA, the
Applicants here, may carryover such storage from year to year by establishing a system of
credits. Because TCID isnot a éigﬁatmy to TROA, the Newlands Project has no recognized

righf[' to carryover storage in these upstream reservoirs. Moreover, the water that is sought by the
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Apphcants to be stored in these upstream reservoirs is water, at least in substantial part, with
Water rlghts that have been adjudicated under Clanns 3 and 4 of the Orr Ditch Decree and
allocated in the TRA to the water right owners in the Newlands Project.

33. TROA also dedicates porﬁons of carryover water to fish conservation uses for the
benefit of the Pyramid Lake Indian Trbe. TROA harms the Newlands PIOJect Chu:fchlll County
and the C1ty of Fallon in this recrard as well, because once water has been stored as fish water or
fish culture water under TROA, then that water is unavailable to the water 1'1ght owners in the
Newlands Project even though the PLIT has no 1-1ght to thls water under the Orr Ditch Decree,
and the Newlands Project has an adjruldlcated senior water n@t
| 34. _- . TROA also harms the Protestants’ water rights, and frustrates the irrigciition
pwpose of the original Stampede Reservﬁir application and permit, because it increases water
shortages in the Cafson Division of the Newlands Project. In-(.;re.ased sh011&gés are caused ‘by the
changed timing ahd reduction in magnitudé of Tmckee River supplies‘as a résult of the proposed
credit storage, reduction in Floriston Rates, and alteration of return flow amounts and patterns.
Increased shortages reduce the amount of water in the Carson Divi.s'ion of tﬁe Newlands Proj ect,
and, in turn, reduce the amount of Water Nﬂwlands Project w ater n:,ht holders, farmers, have to

| irrigate their cr TOpS. Indeed, review of the BOR’s surface water modeling information for TROA
provided bj the BOR in the Draft Environmental Impact Statement/ Envirormental Impact

Report (“EIR/EIS™) documents for the project, shows that the BOR actuﬁlly projects TROA

operations will increase water shortages in the Carson Division of the Newlands Project,
compared to maintaining the current Truckee River management structure governed by the TRA

and Orr Ditch Decree.
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-3 TROA also harms the water rights of the water right owners in the Newlands
Project, Churchill County and the City of Fallon and'ﬁ'ustrates the irrigation purpose of the
Stampede Reservoir applicatioh, and permit, because Pyramid Lake fish water, water not
provided for in the Orr Ditch Decree, has carryover StOI'age and no transportation losses attached.
Pyramid Lake fish credit water is eie&*@ted above other water rights in the Orr Ditch Decreé, sﬁch '
as the Newlands Project v-vater rights,. and given a'higher prionty 1n the Truckee River water
mmageﬁent scheme. When Pyramid Lake fish credit water is z'eleased from storage, 1o
transportanon losses are apphed until the water reaches its new point of d1vers1on at Py1 amid
- Lake. Thus for the distance from Sparks to Pyramid Lake, some fifty miles, the water needed to
Uansport such credit waters comes out of the flow in the river that would otherwise be available
fo others downstream along the river for diversion, Withoui 1'egafd to pridrity of appmpri ation.
36 TROA’s potentlal new uses for Truckee River water — fish culture, fish & wildlife
protecﬁon/enhancement and conservation of the Pyramid Lake fishery — will also injure Water
users in the Newlands Project Churchill County and the City of Fallon. As provided in the text
of the Washoe PI’O_]BGT: authorization by Congress, and the initial apphcatwn and penmt ferms for
Stampede Resewon‘ water in Stampede Reservoir’s main historic use was for m“lgatlon
pu1poses Water uéed for mﬁgatlon upstream in the Truckee R_Wer provides return flows that
when they return to the Truckee River flow downstream can be beneficially used by Newlands
Project farmers. Likewise, the municipai and domes-t"i.c nses of Truckee River Watgi also provide
substantial return flows that are available to be diverted at Derby Dam. However, water for fish
uses under TROA. does not provide return flows to the Newlands Project farmers, inju:res the

fFarmers in times of water shortage and drought, and runs conirary to the intended purpose of the

18



Stampede Reservoir application aﬁd pen:nit, and the intent of the Washoe Project.

37. TROA’s proposed water storage and additional uses of Tmckee River water will
additionally interfere with the implementation ofrF- loriston Rates on the Truckee Rivrer.r The
terms Qf the TRA [imit when Floriston Rates can be Qhanged, é.nd require the permission of the
Conservation District, TCID and Sierra Pacific Power Company before such changes can occur.
Under TROA, an Administrator will oversee the management of the Truckee River g.t the
direction ofthe TROA signatories (which do not include TCID). The TROA signatories
purportedly may agree to a reduction in flow rateé in exchange for storage credit in the upstream
reservoirs, As aresult, less water may be available for diversion by the Newlands Project
Churchill County and the City of Fallon at Derby Dam. Inturn, the Newlands Pro; ect, Churchill
County and the City of F allon may not have access to adequate amounts of water to meet the1r
water rights.

38. TROA’s proposed upstreém éf’orage 'schéine also proposes to store waters
histdl_ically diverted to the Truckeé Me;adows, the City of Fernley ancll‘t'he I ahontan Valley.
Upstream siorage of Truckee Meadows, Feml‘ey a1:1<i Lahontan ¥ alley-' '\#fater will negatively
impact grouﬁdwatcr conditions and the stream/aquifer hydrologic connection in the Ti‘uckee
River in both California and “Nevada. It appears that the TROA Petitions and Applications ﬁo
longer include “Groundwater Recharge” as 2 purpose of use. Hewever, the TROA operations
will negatively impact the groundwater recharge of‘Hydro grapiﬁc Basins in Nevada by stoﬁné |
water in upstleam reservoirs that normally flows in the river. The diversion of a portion of
surface water that has hzsto*-lcally recharged Hydrooraphlc Basins in Nevada will also

unreasonably lower the water table resulting in injury to Well owners '111 these regions. These
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-WGHS must then draw water that is hydfolo gically connected to the Truckee River, thus adversely
affecting downstream water right owners.

39. TROA in conjunction with Petitions and Applications cuncnﬂy before the State
Board, also proposes to 1mpound allocate, and schedule discharges of anately Owned and
Stored Water in Donner Lake. TCID and TMWA are the sole co-tenant owners of water rights
in Donner Lake. Operation of Donner Lake is governed by an agreement related to “Donner
Lake Operation and Maintenance Cost Sharing and Use of Donner Lake Water,” (“Agreement™)

~ ‘entered int;) ﬂy TCID and Sierra Paciﬁc,- the predecessor in interest to TMWA. The Agreement .
| specifies all p;::nnissible uses of Donner Lal_ce water and mandates that releases shall 56 for the
séle use and benefit of the parties to the Agreement. The proposed managelﬁent Qf Donner Lake
water within the managément scheme of TROA viotates the Agreement and will deprive TCID
of £he benefit of its interesf in-Donncr Lake. TROA also contemplates the sale of Donner Lake
‘water rights by TCID for_use in implementing the provisions of TROA. TCID has no intention
of selling its water rights in Donner Lake.r In fact, the water rights in Donner Lake are currently
the subject of litigation before the Superior' Court of Califblﬁfa in and for the County of Ne‘vada
(Case No. T06/2239C). The use of Donner Lake water in conjunction with these Petitions and
Applications s speculative and will injﬁa‘e TCID’ s water rights in Donner -Lake. ‘

40."  TROA must comply with the TRA, unless and until consent of ail parties is
received. TCID does not consent. TROA and its associated p‘étit'ions and applications are
accordingly defective because they attempt to effect a unilateral modification to the Orr Ditch
Décree by changing the TRA, without consent, approval or notice of TCID. By modifying the

Orr Ditch Decree and changing the TRA, TROA changes the distribution and storage of water in
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| £he Truckee River Basin. Changing the distribution and storage of water in the 'Truc_kee River
BaSin harms the prior water righfs of the farmers of the Newlands Project, guaranteed under the
Orr Ditch Deéree’, affirmed by the Orr Ditch Court, and provided for in the Stampede Reservoir
original applicatibn and pefmit. | |

41, For the reasons above, the State Board should not appro‘verthe Stampede ‘
Res:ervoir Petition to Change because TROA and the Application atteinpt to appropriate and
reallocate watef that the Orr Ditch Decree already committed to supply the Carson Division of
the Newlands Projec£, in violation of the historical purpose of Stampede Reservoir.

42. | The State Board should also requife the BOR to immediately apply the Stampede
Reservoir water to beneﬁc@a} uée in the Newlands Proj éct_. The California Wafer Code and the
terms of Permit 11603 require that the water stored in Stampede Reservoir under Permit 11603
“be directly applied to beneficial ﬁse,” \%fbjch use expressly includes the irﬁgation of the
' Newlands Project. Application 15673, ﬁ{ '11 (filed Jan. 7, 1954); see also Water Code § 1825
: (The Cahforma legislature has declaxed a pohcy that “the state should take vigorous action to
enforce the terms and conditions of penmts hcenses certifications, and registrations to
appropriate \'V'ater, to enfgrc_e state board orders and decisions, and to prevent the unlawful
diversion of Watér.”). If the water is not applied to ben_eﬁciai use as contemplated in the pénnit
and in accordance with statutory and regulatory requirements, the SWRCB may issue a cease
and desist order to enforce “[a]ny term or condition of a permit, license, Eértificatiorll,l or
registration issued under this division.” Water Code § 1831. While a number of extensions of
time to apply the water to beneficial use have been granted by the SWRCB since the permit was

issued in 1958, the last extension expired on December 1, 2002.
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43.  In the absence of a contrary stafute, regulation, court decision or SWRCB order,

the BOR must immediately apply Stampede Reservoir water to the beneficial use of irrigation for

" the Newlands Project. Although the BOR used Pyramid Lake Paiute Tribe v. Morton, 354

F.Supp.252, 262 (D.C. Cir. 1973) to preclude any use of the water other than to maintain ﬂows-

in the Truckee River below Derby Dam, that decision has been effectively reversed. Nevadav.
Unfred States, 463 U.S. 110 (1983) held that the Orr Ditch Decree baﬁ‘eci_ the United States from
reallocating thé water of thé Truckee River, and_fhus that the Sec:retarj could not reallocate water

in the Truckée River from the Newlands Project to Pyramid Lake.! Similarly, the fact that

" negotiations regarding the implementation of TROA zre ongoing do not provide any authority

for the SWRCB.‘LO refuse to act on the pending request for an extension of time, or to suspend the
perrnitee"s obligation to apply the water to beneficial use. ' |
THE STATE BCARD DOES NOT HAVE JURISBICTION TO CHANGE THE USE OF
TRUCKEE RIVER WATER ALREADY ALLOCATED TO THE-NE“’ LANDS
PR{O.}ECT WATER RIGHT OWNERS, CHURCHILL COUNTY AND THE “CITY (}F
| FALLON |
44, Prdtestants also protest TkOA and the Stampede Raservoif Petition to Change on

the grounds that the State Board does not have jurisdiction to allocate Truckee River water

! Protestants note that Carson-Truckee Water Conservancy Dist, v. Clark, 741 ¥.2d 257 (9th Cir. 19@4) ostensibly
confirms the Secretary of Interior's authority to use Stampede Reservoir water for fish preservation. However, in
Clark the plaintiffs were seeking to force the Secretary to sell water rights to thern and to allow them to pay for the
construction of Stampede Reservoir, so that they could have a contractual right to store waler. Id.at 262, Unlike the
plaintiffs in Clark, the Protestants here have vested and adjudicated water rights, and it is those water rights that
were the basis for the original application to the State of California to support the granting of the application and the
issuance of the permit. Nothing in Clark would allow the State of California or the United States to interfere with a
vested and adjudicated water right under the Orr Ditch Decree. Tn fact, P.L. 101-618 specifically prohibits such

interference.
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' already belonging to Newlands Project water right owners. The Stampede Reservoir Petition to
Change pmposes a complex scheme of storage, diversion and re-diversion of water that was

h1stoncally d1verted and continues to be diverted to Lahontan Reservoir for the beneﬁt of the

Newlands Project water right OWRETS, ChUl chill County and the City of Fallon. The State Board

has no jun'sdiction over 'EhJS water because the Orr Ditch Decree governs water rights belonging
to the Newlands Pl'O_] ect Churchﬂl County and the City of Fallon water right owners in Truckee
Rwer water. See U.S. v. Orr Water thch Co., et al., Equity No. A-3.D. Nev. (1944) Moreovert,

water stored in Lake Tahoe iS'SUb.]th to Claim 4 of the Orr Ditch Decree and this water also has

. been adjudicated in the Truckee River Geﬁeral Electric Decree.
TROA & THE STAMPEDE RESERVOIR PETITION TO CHANGE INJURE THE
ENVIRONMENT | |
45.  Protestants also protest the Stampede Reéervoir Petition to Change on the grounds
lthat TROA will adversely impact the environment. The California Water Code requires that a
petition for chanoe “IInclude all mfonnatlon reasonably avaﬂable to the petltloner L

'concemmg the extent if any, to Whlch fish and wildlife would be affected by the change, and a

statement of any measures p1 oposed to be taken for the protec’uon of fish and wildlifein

connection with the change.” Cal. Water Code § 1701.2(¢).
46.  In order to address TROA’s impacts on fish and wildlife and other aspects of the

cnvironment, The Applicants refer to and attempt to incorporate by reference the Revised TROA

EIR/EIS the Department of Interior, U.S. Fish & W i1dlife Service, Bureau of Indian Affairs and

the California Department of Water Resources are currently preparing to evaluate T ROA’s

environmental impacts. However, the Revised TROA ETR/EIS exists only as a drat. Informal
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conversations Wlth the agencies prep'aring the F inai TROA Revised EiPJEIS -indic'ate that the
doc_ﬁment may be complete and published for public comment and review sometime m late
2407, Without revised CEQA/NEPA environmental review documents, it is impossible to
evaluate the environmental implications of the Stampede Reseﬁoi}: Petition to Change, and
TROA itself. And without 1'évised CEQA/N EPA environmental review documents, the TROA
Petitions and Apphcatmns are also prema’mre and mcomplete See e.g. ONRC Action v. Bureau
of Land Managemenr 150 F. 3d 1132, 1137-38 (0th Cir. 1998); Laurel Heights Improvement |
Assnv. Regenz,‘s of University of California, 6 Cal. 4th 1112,1123-24(1 993) {(both providing
that CEQA/NEPA environmental review process must be concluded before a state or f_ederal
agency implements a project).

47.  The Applicants failed to compl_y with the Water Code and the State Board’s foﬁ_ns

for petitions and applications because théy have provided no analysis of the potential

environmental imna.cts of TROA. Indeed, State Bo ard forms requesf that peﬁtioners and

applicants attach the most recent environmental review document that exists. While a 2004
Draft EIS/EIR does exist for TROA The Apphcants faﬂ to attach that doqmnent with their
Pe’m’cmns and Applications. Without any inform ation T egarding the envir onmental impacts of
TROA, it is utterly impassible to evaluate and, in furn, 1mplernent TROA, or to grant The
Applicants’ Petitions and Applications.

48, | Additionally, the Draft EIS/EIR (the Jast published TROA CEQA/NEPA
document, dated 2004) omits analysis of many potentiai adverse environmental impacts of
TROA mcludmg adverse impacts on fish and wildlife and plant oommlmiﬁes as required by the

Water Code and the State Board’s petition for change fonm. Under the Cahforma Environmental
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Quality Acf (“‘CEQA”), T_‘he Applicants are also required to adequately é,naiyze all water supply
issues associated with the TROA Project. Cal. Water Code §§ 10910-109.15; Stanislaus Natural |
Heritage Projeézf v. County of Stanislaus, 48 Cal. App. 4™ 182, 196-97 (1996); Santiago County
Water Dz;sz.‘. v County of Orange, 118 Cal. App. 3d 818, 829-30 (1981). Indeed, recent |
California Supreme Court case law emphasizes that an EIR for a water supply project is required
to explain how all long-term water demands will be met or affected by the propbéed proj ect,. and
clearly identify the environmental effects of a water proj éct, and how those effects Will be
- mitigated. Vinevard Area Cirz'zens fér Responsiblé Growth, Inc. rv. City of Rcmcﬁo Cordova, 40
Cal.4th 412, 441 (7007) Because the Drait EIS/EIR faﬂs to address substantial water supply
issues and associated environmental issues, The Applicants faﬂ to fully comply with section
1701.2(c) of the Water Code and the State Board’s form for petition to change applications, as
well as California case law 1‘eqﬁiring a detailed analysis of 'pdtenti'él environmental effect's Qf a
water project.
49.  The Draft EIR/EIS failé to address significant potential egviromnental’ effects of
the TROA prbj ect. Fil'st, a complex of interconnected Truc;kée water—dependant'downstream
wetlands, Stillwater Wildlife Management 'Al‘ea; Stillwater National Wildlife Refuge? and
Carson Lake Pasture, wﬂl be injured by the upstream storage scheme the TROA Project
proposes. The.se wetlands areas consist mainly of fresh and alkaline marshes varying from
several centimeters to a meter in depth, and are dependent on primary water deliveries and retum
flows from irrigation projects, including the Newlands Project. The reduced return flows in the
Truckee River and reducad storage in Lahontan Reservoir thaf TROA proposes would reduce

return flows to the Newlands Project, and, in turn, to these wetland areas, and cause wildlife,
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habitat, native flora and fauna and water quallty to deteriorate. Both the United States and
Nevada have purchased water rights for the recovery of the wetlands. These weﬂands reoovery
water rights will also be 1nJured and negatlvely impacted by TROA.

50.  The Draft EIS/EIR also fails to address the poten’oal impacts of the TROA Project
on the Fallon Na,nonal Wildlife Refuge The Fallon National Wildlife Refuge is dependent on
downstream dwerswns of Truckoe River water and water stored arid releas ed from the Lahontan
Reservorr and comprises aver 135, OOO acres of playa and wetland hLabitat in the Carson Sink.

The refuge is important habitat for migratory shorebirds and waterfowl in all years, and |
. particularly in dry years when water supplies and water rights purchased by federal and state
agencies will be impacted by increased shortages under TROA. Pursuant to the upstream storage
scheme and diversions into Pyramid Lake TROA proposes, there wrll likely be 1nsufﬁorent water
flow in the Cal'eon and Truckee Rivers and Lahontan Reservoir for the water to enter the refuge.
If water does not errter the refuge, wetland ‘habitat deteriorates and deolinee, causing, in furn, the
rlaﬁve migra’rory shorebirds and waferfowl arrd other animal species and plant communities |
‘ supported by the rofoge S weﬂands to suffer -l
51 - The Carson River Basin is also home to ’rhreatened Bald Eagles. Healthy habitat
for Bald Eegles depends on downstream/Carson River Basin diversiorrs of Truckee River water
and water stored and released from the Lzehontan Reservoir, as well as return flows from |
irrigation projects such as the Newlands Project. |
52. The TROA Project’s upstreém storage management scheme would additionally -
negatively impact air quality in desert regions surrounding the Truckee River. As the a\%'é,ilability

of Truckee River water for agricultural uses is reduced, a shift in water use to non-agricaltural
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pﬁrpo ses will résult in less plant growth, increased particuiate matter in the air and, in turﬁ,
worse air quality in high desert regions bordering the river.

5 3 The TROA Project will negatively affect groundwater a.nd groundwater recharge
from irrigation and agriculture across the aquifer underlying the Carson Sink and Newlands
Project, resulting iﬁ a drop in the water table and corresponding drop in the domestic water |
supply for the aréa;s surroundiﬂg the river.

54. | The TROA Project will increase urban development aﬁd -i_tlduce growth, resulting
in reduced water quality from urban runoff in ne_w]y developed urban areas. | .

55, The TROA Project will increase upstream storage of Truckee River water and
decrease doﬁ/nstream storage and water levels in the Lahontan Reservoir, and adx}ersely impact
Lahonfan Reservoir aesthetically as well as recreationally, fér publié use.

56. TheTROA Project;s upstream storage management scheme is to the detriment of
Lake Tahoe, and the ecosystem of the Lake Tahoe Basin, The water that is the subject of the
TROA Project and will be stored in upstream reservoirs according to TROA would, imdgr the
current Truckee River management scheme, be ;radited ixlt;j storage-in Lzke Tahc')e. Storing this

- water in upstream reservoirs would result in an artificial decrease in Lake Tahoe levels, causing
thé lake to drop below its natural rim. In turn, flora and fauna; wildlife and fish habitat, water
quality and other aspects of the Lake Tahoe Basin will suffer.

57.  Therefore, Protestants also protest the TROA on the grounds that substantial
injury to the enviromment potentially exists as a result of TROA. The Applicants fail to comply
with the Water Code, section 1701.2(c), the State Board’s petition for change form and

CEQA/NEPA and do not discuss all reasonable potential effects on the environment as a result

27



S - o
o - ®
of TROA. | |
TRCA & THE STAMPEDE RESERVOIR PETITION TO CﬁANGE INJURE THE
| PUBLIC INTEREST
| 58.  Protestants addifionally protest the Stampede Reservoir Pgtition to Change, and
 TROA itselﬁ on the grounds that thé TROA Prb_j ect will injure the public interest. The State
Bo_ard has .‘t;ro ad discretion to grant a permit to appropriate water subject to “terms and -
conditions as in its judgment will best develop; conserve, and utilize in ﬂ1e publ.ic interest the
Watra;f sought to be appropriated.” Cal. Water Code §§ 1253 - 1256. The State Board:is to
lc':onsider a variety of beﬁeﬁcial uses which particularrwatcr may serve, and may subject |
appropriation to conditions that will best develop and conserve water in publric interest. Cal.
Water Code § 1257. |
59.  The Staiﬁpede Reservoir?etitibn to Change and TROA iﬁjure‘the public interest
because they will increase water shortages in the Newlands Project, and in turn reduce water that
is available for irrigation purposes in the Newlands Project. In California, the second highest
beneficial use for water is for ixﬁgationrpurposes. Cal. Water éode § 1254. The Stampede
Reservoir Petition to Change and TROA’s upstream storagé scheme for Tr_uc-kee River water wﬂlr
increase water shortages in the Newlands Project by changing the timing and reduction in
magnitude of Truckse River supplies as a result of the proposed credit storage scheme, reducing
.Floristbon Rates, and altering return flow amounts and pattems. Water shortages in the Newlands
Project directly affect the public, 1.e. the farmers, who individuallylf hold water rights in the

Truckee River.



60. Water shortages in downstream portions of the Truckee River 1neaﬁ adverse
impacts on the opefatlon of the Newlands Project, pamcularly the economic effects of water
~ shortages on the agricultural revenue of individual falmers in the public, dueto a leductlon in
crop yields. ,TC.ID and the Newlands Project as a whole will also experience a d:_rop in
hydropower generatioﬁ and revenues, and a redu_ction of water delivery fées recejved by TCID.
The Draft EI?/EIS 'fails‘to aclmowiedge thése public interest coﬁsiderations and does not include |
a section on impacts to TCID hydropower generation and revenues.

61. The.Stampede Reservoir Petition to Change and TROA Will-alrso injure the public

interest because they will reduce Truckee River flows for domestic purposes in downstream
- portions of the Truckee R.iver in Lyon County, Storey County, Churchill County, the City of
Femley, the City of Fallon and the Newlands Project. In Calzforma, the hlghest beneficial use
for water is for domestic purposes. Cal. Water Code § 1254. The Stampede Reservoir Petmon
to Change and TROA will 111mt water delivered to these downstream areas pamculaﬂy in t1mes
of drought. By diverting water {0 Pyrarmd Lake for fish conservation purposes, these counties,
cities and the Newlands Project may lose their drought protection and suffer severe water
Sflortages. |
62, The Star-n'pede' ﬁesewoir Petition to Change and TROA will als§ affect the public
by keeping Truckee River water upstream, and, in turn, reducing the amount of water stored
downstream 1n Lz;hontan Reservoir, and, limiting the public recreational opportunities in

Iahontzn Reservoir that are associated with higher water levels.
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63. Holding water upstream in the Truckee River storage reservoirs will also deplete
grouﬁdwater storage for communities ‘downstream of Reno and Sparks that depend on surface
water to recharge their groundwater aquifers.

64.  Finally, the Stampede Reservoir Petition to Change and TROA also have the
potential to harm the pﬁblic interes-t biy depleting the storage levels of Prosser, Iﬁdepcﬁdence,
Boca and Stalﬁfede Resefvoirs to increase the flow of water into Pyramid Lake even though
Pyramid Lake has no water right in Truckee River water. If the storage levels of Prosser,
Independence, Boca and Stampede Reservoirs are depleted, pubhc recreational opportumnes will -
be limited in these Reservoirs as well. |

65.  Therefore, Prétestants protest the Stampede Reservoir Petition to Change and
TROA on the grounds that substantial injury to the public interest to upstream reservoirs and to
downstream reservoirs aﬁd downstreém Watér users potenti aliy éxist asa result of the ’IROA.

TRéA & THE STAMPEDE RESERVOIR PETiTIOﬁ TO CHANGE INJURE PUBLIC

TRUST VALUES |
| 66.  Protestants addity bnally protest the Stampede Reservoir Petition to Change, and |

TROA itself, on the grounds that the Application and TROA Project will injure publié fmst
- values. Under the public trust doctrine, the state haé sifle as trustee to all tidelands and navigable
lakes and streams and is charged with presérving these waterways for navigation, commerce, and
fishing, as well as for scient;iﬁc study, recreation, and as open space and habitat for birds .and
marine life. National Audubon Society v. Superior Court ofﬁlpine County, 33 Cal. 3d 419, 434-
35 (1983). See also Marks v. Whitney, 6 Cal. 3d 251, 257—58.(1971) (recreation); Baker v. Mack,

19 Cal. App. 3d 1040,- 1045-46 (1971) (recreation). The trust also extends to the tributaries _Of
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naﬁ;igable streams, ecological presewatién uses aﬁd wild creétures. See Natz‘ond Audubon
Society v. Superior Court, 33 Cal. 3d at 43 5-36 (tributaries); Mar’]cs. V. W’himey, 6 Catl. 3d at 259-

- 60 (ecologwal preservation); Geer v. Connecrzcut 161 1.S. 519, 528-30 (1896) (overruled on
other grounds) (wild creatures). The State Board has a duty to protect these public trust values
and resources when administering water rlghts See genemlly Narzonal Audubon Soczefy, 33
Cal.3d at 434-36.

67. The Stampede Reservoir Petition to Change, and TROA itself, injure public trust
values in numerous respects. First, implementing TROA and its associated permits and _
appli‘cat.ions, including the Stampede Reservoir Peti‘don to Change, wéﬁld cause more Truckee
River water to be stored upstream, and Jess rivér water to flow downstream to Truckee River
diversions and -tribﬁtaries. TROA would ultimately limit water supply to key areas of ecological
study and 'preservation, Carson Lake, the Fallon National W_ﬂdlife Refugé_and the Stillwater
National Wildlife Refuge. See National Audubon Society v. Superior Court, 33 Cal. 3d at 435-

36 (tributaries); Marﬁs v, Whitney, 6 Cal. 3& at 259-60 (ecologic_al preservation); and Geer v.
Connecticut, 161 U.S. 519, 528-30 (1896) (oveﬁ'uled on‘other grounds) (wild creatures). The
threatened bald eagle populates th;ase' wildlife refuges;. The bald eagle is also protected under the
Bald and Gaolden Eaglle Protection Act. 16 U.S.C. §§ 668-668(d). TROA would injure public
trust values in these naﬁonal wildlife refuges by limiting water to these areas, reducing water-
based habitat in those areas, and, in tm*n injuring ecological study and wildlife preservatior.

Indeed, Public Law 101-618 (the federal legisiation conceptualizing TROA) was enacted in part

to promote Fallon National Wildlife Refuge and the Stillwater National Wildlife Refuge -
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wetlands protection. See P.L. 101—618 section 203, enﬁtled “Wetlandé Protéction.” However,

a,ctuaily puttmg TROA info pract:{ce would harm the wetlands P. L 101-618 strives to protect.
68. TROA and its implementing permits and apphcahons also injure public trust

values by potentxally reducing (or draining) water levels in Califomia and Nevada reservoirs,
reservoirs nsed for recreanonal purposes with wildlife habitats of theLr own. Because of |
TROA’s complex management proposal in Truckee River reservoirs, the‘ actual 11npactsr of
TROA are largely unknown. However, TROA's emphasis on fishery conservation in Pyramid
Lai(e may allow The Applicants to drain Tmckeg River reservoirs‘, such as Prosser Reservoir, in
low water years to provide sufficient water supply for ﬁsh conservation in Pyramid Lake.
Likewise, storing and stockpﬂin g Truckee River water in the upstream California reservoirs may
slso reduce water storage and water levels in Lahontan Reservoir, downstream from TROA’s
upstrearn storage reservoirs. Lower water levels in the California reservoi_r;s and Lahontan
Reservou ﬁ'ustrate pubhc trust values by 11rmt1ng water-dependent 1 recreatiohal opportuniti esj
‘wildlife habitat, and wildlife. See Marks v. Whitney, 6 Cal. 3d at 257- 58 (recreation); Baker V.
: Mack, 19 Cal. App. ad at 1045-46 (recreatlon & ecological preservatlon)? and Geer v. "
Connecticut, 161 U.8. 519, -528-30 (1896) (overruled on other arounds) (wild creatures).

| 69.  TROA andits ifnplementing peﬁtions and applications also have the potemia.‘_l to
injure the public tmst rights of thé citizens of Lyon County, Storey County, ‘Churchill County,
the C1ty of Fallon and the Newlands Project to clean drinking water. While the State of
California has vet to extend the public trust doctrine this far, the public certainly is entitled to
clean drinking water as a fundamental basic tenet éf public property rights, human rights and

common decency. The priority TROA places on designating large amounts of Truckee River as
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water for Pyramid Lake fish conservation has the ﬁotential to limit available water in the Truckee
Ri\_fer for doWnstream,commuﬁities to use as drinking water-and for drought protection purposes.
70.  Lastly, TROA and its implementing petitions and apﬁlications also raise public
 trust issues by choosing w}n'c.:h communities are entitled to dréught protection a,nd clean drinking
watef. TROA gives upstream connﬁu’nities tﬁe best chance at a fresh Wétcr supply in times of
drought, dcspite the fact that TROA’s applications claim broad drought protection as a TROA
rpurpo.se of use.
71.  Therefore, P:@testants protest TROA on the grounds that TROA injures public
trust values. |
TROA & THE STAMPEDE. RESERVOIR PETITION TO CHANGE ARE CONTRARY
- TO EXISTING LAW |
72.  Protestants also protest TROA and the Stampede Reservoir Petition to Change
' "because they are contrary to eXIStmg la,w The ALpphc:amts clrcumvent Califorpia law
' 'l 1equ116ments for tr ansfers of water and fail to comply with the re:qmremen’ts of CEQA and the

National Environmental Policy Act (“NEPA”).

73.  First, the Applicants circumvent the scrutiny of Califoi_nia’s transfer statutes and

rﬁigapply California law by déﬁning TROA.’S proposed storage and transfer scheme instead as .
“changes and exchanges” of water. Tellingl*;y, the Applicants have stricken the term “transter”
from their petitiox;s" and applications in order to mask the tmé intent of the TROA project. 111 |
reality, the Applicants propose broad water transfers outside of the change petitions on fle with
the State Board. Because the Applicants have not properly d'leﬁn-ed the scope of the TROA

project, the Applicants neglect to discuss the true impacts and injury to other water users, such as
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the Newlands Pi'ojecf, Churchill Céunty' and City of Fallon Watef right 6wners, that will most
likely oceur as a result of TROA’s water transfers. Likewise, because the Applilcaﬁté have not
properly defined TROA as a transfer project, many water right owners on the Truckee River that
will potentially be harmed by the TROA transfcrs have not had opportufiity to intervene and
protest injuries to thelr water rights.

74, The Applicants also failed to comply with CEQA and the Natlonal Environmental
Policy Act (“NEPA”), which they incorporate by reference into their Petitions and_ Applications.
CEQA, Cal. Pub. Resources Code §§ 21000-21177, and NEPA, 42 US.C. 4321, et seq., require
state and _federal agencies, respectively, to identify and analyze agency actions with the potential
to impact the environment, evaluate alteratives to those actioné, document the en{’ironmental.
ahalysis'and findings, anrd make the environmental analysis and information avaﬂable to the
| public before final agency action 1s made. T’he .Stat‘e Board should deny the TROA Petitions and
Applications because The Applicﬁnts have féﬂéd to comply Witil CEQA and NEPA before
. attemptmg to 1111plement TROA at the State Board level. The Protesta,nts hereby mcorporate by
reference each and every CEQA and NEPA comment letter they have submitted for TROA
EIR/EIS docu.ments’ (attached as Exhibit C to this Statement of Facts). |

| 75. Both CEQA and NEPA require that the lead agency conducting the

environmental review fully complete the entire CEQA/NEPA environmental review process,
including the Revised EIR]E:IS, before approving and implementing a project. See e.g. ONRC
Action v. Bureau of Land Management, 150 F.3d 1132, 1137-38 (%th Cir. 1998); Laurel Heights
Improvemeﬁf Ass'n v. Regents of University of California, 6 Cal. 4th 1112, 1123-24 (1993). An

agency may not take any action that would significantly impact the environment before the
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CEQA/NEPA process has fully concluded. Jd. The TROA Petitions and Applications are
- contrary to law because tﬁey violate this basic tenant of CEQA/NEPA case Iawa and. request
iﬁﬁlementaﬁoﬁ of TROA before formal TROA .enﬁroﬁmental reﬁew has ofﬁcialiy conbluded, :
and before the State Board (and P1otestants) have had an opportunity to review the Final EIR/
EIS dlscussmg the environmental effects of TROA. The Apphcants may not implement TROA,
~ and the State Board may not grant The Applicants’ Petitions and Applications to implement
| TROA, before reviewing the Flnal EB/EIS for the project.

76. Likewise,. the Applicants have recently published a revised draft of TROA itself,
with mgmﬁcant substantive changes to TROA that directly affect the Newlands Project. Yet,
Protestants have not had an opportumty to review and comment on these changes pnor to
submitting their protests to the State Board. Accord_ingly,' The Applicants may not implement
TROA and the State Board may not grant The Applicants’ Petitions and Applications to
~ implement TROA before reviewing thc recently published updated version of TROA.
| 77.  Moreover, the most recent pubhcly avaﬂable TROA environmental document, the
- TROA Draft EIS/EIR, published in 2004, is contrary to CEQA and NEPA in numerous respacts,

many of which may plague the Final EIS/EIR, to be published in late 2007,

78. As the State Board emphasized in ité Jetter of December 28, ZOO4 evaluating the
TROA Draft EIS/EIR (attached to this Statement of Facts as Exhibit D), the Draft EIS/EIR does
not édequateiy address the proj ectievei water right actions under consideration by the State
Board — the Petitions for Change and Applications to Appropria,té and their specific descriptions
and soﬁ:rces of water. The Draft EIS/EIR also does not discuss the impacts associ_ated with the

State Board’s potential approval of the Petitions or Applications and their potential impacts on



beneficial uses of water, public trﬁst resources, and other legal water right éwners. Adciitionally,
the Draft EIS/EIR fails to discuss the potential groundwater recharge component of the Petitioﬁs
and Applications, and the impact to the environment and other legal users of water witﬁ regards
to g_roundWater_ recharge. | |

79.  The Draft EIS/EIR also fails to adequately analyze water use and water
‘consﬁmptlon California case law mterprctmg CEQA consistently emphas1zes that an EIR
analyzing a pr oposed water project must “clearly and coberently explam . how long-term
water demand is to be met with the [proposed] water sources,” as well as the environmental
impacts associated with eﬁploiting the water resources. See Vineyard Area Cirizeﬁs Jor
_ Responsible Growth, Inc. v. City of Rancho Cordova, 40 Cal 4th 412 441 (2007). See also
Sanm C'[af ita Organization for Planning the Environment v. County of Los Angeles 106 Cal.
App. 4th 715 (2003) Analysis of water use or water supply in an EIR ‘may not be specuiatlve or
only cursorily mentioned in passing. Id. However, most of the information regarding water
consumption and_,soufces_ of wéternin the TROA Draft EIR/EIS is dé_rived ﬁom a fatally flawed
‘water model.. The model The Applicants use to analyze TROA and its effects has never been
cﬁﬁbrated, verified or validated. Significant limitations_ in the model exist that ‘cause_ ﬁn;ntended
consequenceslin the output the model predicts. See Comment Letter from Principia
Mathematica, attached in Exhibit C. The model does not add1 ess many of TROA's components.
The Draft EIS/EIR does not include model output for Prosser Reservoir water levels as contained
in_EXhibit 6 of the Water Resources Appendix for Boca, Donner, Stampede, Independence,
Lahontén, Stampede and Tahoe. Finally, the model assumes that the last 100 years of water |

resources conditions will repeat, and does not conduct stochastic runs to verify that this is truly a
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likely possibility. Thu's,rTROA environmental analysis is based upbn a faﬁlty modeL Wl]icil in
turn results in faulty analysis of water use and wate_r consumption in the TRO’A Draft EIR/EIS.

| 80.  The Draft EIR/EIS also gives an inadequaté altematives analysis, faliling to
_ consider all reasonable alternatives in de;ﬁth, Seé 40 C.F.R. §§ 1502.9(@) and 1502.14. The
TROA EIR/EIS only evaluates thrée alternatives: no action, Local Water Supply Alternative
(“LWSA”) and TROA. These alternatives, however, do not analyze the range of alternatives
. CEQA amd NEPA require. See e.g. Westlands Watef District v. United States, 3l76 F.3d 853, 868
(9th Cir. 2004). The Draft EIR/EIS neglects to dlSGLlSS obvious, common sense alternatwes to
- TROA. For instance, the Dr aft EIR/EIS does not analyze water conservation, buﬂdmg more

TESErvoirs or allowing water to be st@red in Lahontan Reservoir.

81.  The Draft EIR/EIS draws a distinction bétween the importance of the State
Board’s implementation of thé Petitions to Ché,nge and the Applicétions {0 Apprpﬁﬁéte, and
| stateé tﬁat the State 'Bcl)ar_d’s approval of the Applicatioﬁs to Apiﬁrdlﬁriate is ﬁof essential for the
. TROA projec.t to move fon%ad. Hoﬁ'eyer, the D_raﬁ EISfBIR did not evaluate a écenan'o where
' the State Board approved the Petitions to Chéngé but did not appréve the Applications to
Appropriate. It is thus impossible to ascertain how The'Appl-icants would in:iplement TROA
without the State Board’s approval of the Applicaﬁons, and the Draft EIS/EIR appears
incomplete. |

82.  The Draft EIS/EIR fails to include or ada:quateiy exanine baselirlé alternatives.
NEPA requires that an environmental impact study adequately consider and disclose the
en_vironinéntal impact of its actions by examining current baseline conditions to svaluate

proposed alternatives against. Without establishing baseline conditions, there is simply no way
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to analyze the effect an action will have on the environment. . See American Rivers v. Federal
Enérgyﬂegulato;jf Commission, 201 F.3d 1186, 1195 (9th Cir. ;2'000). The TROA configuration
is flawed when comparing to current ooﬁditions'becaﬁsé the TROA altemnative includes all of the
embedded assumptions assb_ciateci with year 2033. To determine the potential impacts of TROA
on the current operations of the Newlands Project, only TROA proviéions should be imposed on
current condltlons Instead, the document compares TROA 1o 2 set of artificial, contrived
condltlons that do not exist in the Truckee River basm and the overall impact of TROA appears
significantly less signiﬁcant than if the TROA alternative were simply added to conditions that
actually exist in the Truckee River basin. The Draft EIS/EIR does not compare TROA td the
current Truckee River management scheme, govcméd by the TRA and determined under the Orr
Ditch Decree.
X 83, .l 'jThe D.ra'ft EIS/EIR also féﬂs to adequately c’valua{e alternatives and potential

‘mitigati_ng actions. See 14 CCR § 15126.5; Lau'ref Heighis Improvemeﬁf As,s'*n v. Regents of the
University of California, 47 Cal.3d 376 (.1988)'.- An altemaﬁves analysis should.contain

sufficient in_foﬁnatibn'about each altemativ-e to allow meaningfﬁl evaluation 'and COMparison

S with the proposed ﬁ1'oj ect. CEQA and NEPA do not 'provide. for ];6.]- ection of proposed

alternatives by interested parties. However, the Draft EIR/EIS emphasizes that this. is exactly ;che
type of review éf alternatives TROA went through, and that were ev entually adopted by the |
environmental review document.” Section 2.V of TROA refers to a Repoft to Nego‘aatozs a
rl*eport given to a select group of TROA stakeholders with mandatory signature authority. The
Report gave the stakeholders an opportunity to reject alternatives that were not detailed in the

Draft EIS/EIR. The Draft EIS/EIR only contains alternatives the stakeholders did not veto. If
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rejection By interested parties were a criteria for disqualiﬁcgtion of alternatives under CEQA,
thén -the analysis of a.héematives proscribed by CEQA would be nothing more the’ﬁ a post fzoc '
rationalizaﬁon to sui:)port decisions already made.

' 84.  The alternatives acécepﬁted in the Dréﬂ EIR/EIS are counter to existing law, thel
Tmckee-barson-Pyramjd Lake Water Rights Set_tlement Act of 1990. TROA, the accepted
alternative in the Draft EIR/EIS, requires water to be storéd and feleased without permission of
the owners of water rights in the Truckee River, precludes certain stdragé and release for decreed
water rights and users, and provides béneﬁts to non-water-righted uses at the expe‘nse‘ of water-
righted uses. These aéti_ons are in conflict with the Tmckee—Cm‘son—Pyrarrﬁd Lake Water Rights
Settlement Act of 1990. Section 205(a)(2) of the Settlement Act states that water is to be stored
and released from Truckee River ,Réservoirs td satisfy exercise of water rights in conformance
' With bofh the‘Orr Dirch and T fl'uckee River Genemi E[ecm‘& Decrees. In'add.ition., the Settlemént ‘
Act requires full compliance with NEPA.and state law, inciﬁding CEQA. And CEQA pfovides
that alte‘rnétiv.es counter t.o existing law need not be analyzed . CCR § 15126.4(a)(3). Potential
conflicts w1th the Orr Ditch and T :r'ucrkee' River General Electric Decrees are fatal to any TROA
altefnative’. | | |

83, In addition to the fauliy alternatives analysis of the Draft EIS/EIR, the document
is also bias;ed toward the proposed action, TROA, and has prejudiced the outcome and the
selection of aIterr‘lé:fives examined in the environmental reﬁew. The Draft EiS/E]R is biased in
several respects: the document defines TROA so narrowly as to rule out other reasonable
alternatives, and Bias in drafting the document appearsrto interfere with agency obligations to

consider and weigh the pros and cons of each environmental alternative presented. See
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: Mizckleshoor Indian Tribe v. U.S. Fo}‘est‘Servz'ceg 177 E.3d SOO, 813 (6th Cir. 1999) (agency bias
in picking a program or desired outcome at eaﬂy stages of review process qnd forgoing all other
reasonable altemati{/es); Simmons v. United States Army Corps of Engineers, 120 F.34 664, 666
(7th Cir. 1997) (agency bias in “contriv[ing] a purp‘ose so slender as to define competing
‘reasonable altematives’ out of consideraiion (and even out of existence)”).

| 86,  The Apphcants Petitions and Applications are also contrary to CEQA and NEPA
because the Draft EIS/EIR, the only pubhshed and available document dlscussmg The
Apphcants envnonmental review of TROA, lacks scientific mtegnty See 40 CFR. § 1502 24
(“Agencies shall insure the professmnal 1ntegr1ty, including scientific integrity, of the
discussioﬁs and analysis in environmental impac‘; statements. They shall identify any
methodologies used and shall make explicitly reférence by footnc}te to the scientific and other
sonrces relied upon for conclusions in the statém’ent. An agency may place discussion of
' -methodolo gy _in an appendix.”) Simﬂaﬂy, CEQA also requires égen_cies to rely on precise data
when available, and inclﬁde in an EIR facts and analyses sufficient to allow for informed ,
decision—maldl_lg. 14 Cal. Code Regs. §. 15 151", Citizens of Goleta Valley v. Board of
Supervisors, 52 Cal.3d 553, 568 (1990). Agenéies can rely on computer modelé to help make
these analyses, but the models must be relevant to the inquiry and updated to reflect current.
conditions. Friends of Boundary Warelr's Wilderness v. Dombeck, 164 F.3d 1115, 1130 (8th Cir.
1999) (upholding use of model thEﬁ “was fully updated” and relevant); National Wildlz’fé
Federationv. E.P.A., 286 F.3d 554, 565 (D;C. Cir. 2002) (upholding use of old model because it -

was “quite accurate over these last 25 years and remains an objective, established tool”).
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W1ﬂ1hold1ng mformahon related to a model’s vanables, as-well as a model’s shortcomings, -
violates NEPA. The Lands Counczl V. Powell 395 F.3d 1019, 1031 (9th Cir. 2005).

. 87.  Here, the agencies relied upon an outdated version of modeling software to
mﬂﬁe the TROA model and its effeots, when uew, up-to-date modeling soﬁware existed, The
agenc1es also faﬂed to aooount in the model for the effects of low ﬂow years, ot serious drought.

.I At the least, thc Draft EIS/EIR must contam an acknowladgement that low flow years and
serious drought are possibilities. ‘See 43 CFR.§ 1502.22. However, the document mentions
neither of thcs'e po.s.sibﬂities, and the model fails to account .for theso possibilities. Finally, the
model also uses Tiver flows for points on the Truckee River that are different thaul the'USGS
gaging stations for historical streamflows. Model output was p.rooessed using a program to
.esumate streamflows at the other looa,tmns The use of those estiinates aud othe'rs,' without
‘adequate data and 1at1onale to suppoxt the use of the estlmates 1onder the a.nalv51s flawed.

83. ) Last, but certainty not least, TROA and 1ts Iast pubhshed CEQA/NEPA document
are contr'cuy to law because they are 1ncomprehons1ble An EIR/EIS must be written in plain,
o]ear and con01se languaoe for pubhc under standmg and review. See 40 C. ER. §§ 1502.8, 40
C.FR.§1502.1,14 C.CR. §§ 15121(a), 15140. Materials that support the environmental -
analysis must be attached in an aopendix to the document. 40 CF.R. § 1502.18.. In order to
understand the TROA rﬁraﬁ FEIR/EIS, the reader must, in turmn, understand TROA. However,
TROA is full of cross-references and Unique definitions, and long rales with multiple exceptions. )
L1kew1se the Draft EIS/EIR is also complex and difficult to read. It contains a collection of
deﬁmhous jargon and cross-references to other provisions of TROA. that embroil the readcr ina

whulwmd of concepts. And never once in the Draft EIS/EIR does the document attempt to set
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forth any factual scenarios or realistic conditions that the reader or the public could understand
The Draft EIS/EIR far exceeds the page limitations reeommended by the regulations, and is
unwieldy, pafaeularly for members of the general public. At the same time, the appendices fail
to provide all necessary data required to permit specialists to fully analyze the scientific baszs for
the conclusions reached in the Draft EIS/EIR. For these reasons, the Draft EIS/EIR fails to |
satisfy the rea_dability and un&erstandabﬂity requirements of CEQA and NEPA, and is contrary
to law. : | | |
< STEPS THAT CO[TLD BE TAKEN TO RESOLVE THIS P_ROTEST
. 8 ' Protestaﬁts request that the State Board eot rule on the TROA Petitions and
Apphcatlons until the Revised EIR/EIS document for the proj iact is complete, and the public
(including Pro‘restants) have had an opportunity to review and comment on the Final EIR/EIS
- The State Board should allow Protestants to supplement thelr Protest, if necessary, a reasonable
time after review of the Rev’ised TROA EIR/EIS takes place o respond to The Applicants’
Revised EIR/EIS and incorporate discussion of thls dOClll;'lGﬁt into Protestants’ Protests.
0.  The State Board should not approve the Petitions and Applieations that implement
.A , TROA_ until and enless the following terms and condifions are enacted:
a.  Temms and conditions are imposed to ensure that existing water rights iﬁ i
the Newlands Project are not ihjured;
b. Newlands Project storage Tights under the Orr Ditch Decree are permitted
before any water is stored under TROA;

c.  The TROA diversions and storage shall be according to a new priority

based on the date of the underlying change applidatioﬁs and applications
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to appropriate;

d. All 'resﬁ-ictions and reéuireinents of the TRA, Orr Ditch Decree and
Frosser—Tahoe Exchénge Agreement are imposed on TROA and the
Petitions and Applications;

e. Any sﬁbsequent releases of the stored watér- shall be subject to reservoir

: évaporation and seepage losses as well as river conveyance losses fo the

new point of diversion in order to prevent such losses being incurred by

downstream users;.
f Drought protection is ensured for all downstream users;
g. Current return flow amounts existing under the TRA and Orr Diich Decree

are preserved,
h. _7 Current grdﬁndwater recharge in downstream portions éf the Tmckeer
River existiﬁg under the TRA and Orr Ditch Decree 18 preservéd;
-1 Measures are taken to protect downstream wetlands and wildlife refuges;

i Meésures are taken to protect émd preserve water levels in LShontan
Reservoir for recreation purposes.

k. Each and every transfer of water between and among upstream reservoirs
must be in accordance with California Water Code fransfer statutes to
consider injmsf to the public-and existing water rights.

9l Since the full scope of TROA is unknown, and environmental review of TROA is -
not complete, Protesténts reserve the right to ad.d to or ame;ld or supplement this Protest as more

information becomes available.
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92. Thérefore Protestants r'espectﬁﬂ-ly request that the _Statc Board require The

Apphcants to submit Revised EIR/EIS documents pursuant to CEQA and NEPA, before the
State Board rules on the TROA Petitions and Applications. The State Board should review the
Rewsed E]R/EIS documents before ruling on the TROA Petitions and Apphcatlons and should
hold a hearing on the TROA Petitions and Applications after the Revised EIR/EIS becomes
available. Finally, the State Bdard should deny the TROA Petitions and Applications, and enter
an order denying fhe TROA Petitions and Applications, because thé Petitions and Applications
inju1_‘e prior water rights on the Truckee River, the State Board does not have jurisdic;tion to fe-

' aﬂoc_ate water already belonging to Ne\%flands Project , Churchill County and- the City _of Fallon

| wa_ter right OWNETS, and the TROA Petitions and Applications injuré the envirqnment, the public

“interest, public trust values, and are contrary to law. o | |

Drated this 2nd day of Aprﬂ, 2007. Respectfully submitted,

Dk

W

MICHAEL T. JAN ZANDGJ Esq.

California State Bar No. 96777 -

McQUAID BEDFORD & VAN ZANDT, LLP
221 Main Street, 16” Floor

San Francisco, CA 94105

Telephone: 415-905-0200

Fax: 415-905-0202

Attorneys for Protestants
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CERTIFICATE OF MAILING

T hereby certify that on April 2, 2007, I served a copy of the attached STATEMENT OF

FACTS SUPPORTING TRUCKEE—CARSGN [RRIGATION DISTRICT’S, NEWLANDS

PROJECT WATER RIGHT OWNERS’, CHURCHILL COUNTY, NEVADA’S & THE

CITY OF FALLON, NEVADA’S PROTEST AND REQUEST TO DENY PETITION FOR

CHANGE APPLICATION 15673/PERMIT 11605 (STAMPEDE RESERVOIR) via United

~ States first class mail, postage pre-paid, on the parties listed below:

Martha Kaiser

Mid-Pacific Region

US Bureau of Reclamation, (MP-440)
2800 Cottage Way

Sacramento, CA 95825

Ms. Lori Williams, GM
TMWA

PO Box 30013

Reno, NV 89520

Mr. Kenneth Parr

US Bureau of Reclamation
705 North Plaza Street .
Carson City, NV 89701

Brad T. Goetsch

County Manager

Churchill County

155 No. Taylor Street, Suite 153
Fallon, NV 89406

Michael F. Mackedon
Mackedon, McCormick & King
179 South LaVern Street

PO Box 1203

Fallon NV 89407

Mr Donald Casazza

- Washoe County Water Conservatzon
295 Holcomb Ave, Suite A

Reno, NV 89502

I declare under penalty of perjury of the laws of the United States of America that the

foregoing is true and correct. Dated this 2nd day of April, 2007 in San Francisco, California.
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BEFORE THE STATE ENGINEER, STATE OF NEVADA
DEPARTMENT OF CONSERVATION AND NATURAL
RESOURCES, DIVISION OF WATER RESOURCES

IN THE MATTER OF CHANGE : PROTEST AND REQUEST TO

APPLICATION 73783 FILED BY | DENY APPLICATION
TRUCKEE MEADOWS WATER 73783 PETITION FOR
AUTHORITY TO CHANGE THE PLACE HEARING PURSUANT TO
AND MANNER OF USE OF WATER N.R.S. 533.365; AND
HERETOFORE APPROPRIATED UNDER ‘ ENVIRONMENTAL STUDY

CLAIM 314 OF THE TRUCKEE RIVER PURSUANT TO N.R.8.533.368
DECREE AND PERMIT 42732 CERT. 11014 : :

COMES NOW THE T_'RUCKEE-CARSON IRRIGATION DISTRICT (“TCID;’), by and

- . through its attorneys, organized under Chapter 539 of tﬁe Nevada Revised Statutes, whose
address is P.O. Box 1356, Fallon, Nevada, 89407-1356, Witﬁ rcspoi_lsibilitics under contract to
operate and maintain the Newlands Reclamation Project and to deliver water to landowners who

| have contracted either with the United States or with TCID, and to cémply with water ﬁghts
decrees for Wéter rights appropriated by the Unitéd States under the Reclamation Act (43 U.S.C.
371, et seq.) and as a party to the water rights decree of the Truckee River, known as the Orr_
Ditch Decree (U.S. v. Orr Water Ditch Co., Bauity A-3-LDG U.S. District Court, Nevada,
September 8, 1944), hereby protests the granting of éhange application ?3783 ﬁled by Truckee
Meadows Water Authority q("‘TMWA”), 1o change the place and mannér of use of water
hcrétofore appropri.atcd under Claim No., 314 of the O Ditch Decree (or Truckee River Decree)
and permit 42732, cert. 11014. TCID protests the application for the following reasons and on
the grounds, to wit: |

i
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L On information and belief, the purported water rights arise from the Truckee River
Agreement_(“ RA™), to which TCID is a ;narty, and which is incorpofatéd by reference infc the
Orr Ditch Decree (U.S. v. Orr Water Ditch Co., et al., CV-N- 73-003. D. Nev. (1944)), and such
rights aﬁse, if at all, based ﬁpon an express agreement of the particé to the Truckee River |
Agreement and not otherwise, and granting the zpplication wouid violate thé compromise
reached in the TRA that allowed the Orr Ditch Decree to be entered.

2. Any cﬁaﬁge to the compromise reached by the parties to the TRA requires the |
consent of the parties to that agreement, which consent is withheld by TCID. -

3. The Application is defective because it attcmﬁts to effect a unilateral modification
to the Orr Ditch Dectree by changing the TR A, without consenf, approval or notic:,c, and atternpts
to modify the OITVDitCh‘ Decree without approval of the Orr Ditch Court.

4. " The Application proposes that the beneficial places of use will be set forth in
applications for secondary permits Qonsistent with the Truckee-River Operating Agreement -
(“TROA™). TROA is still in the environmental review process and there is no gnarantee that it
will be approved. Further, the Application fails to adequatel_y identify a specific proj ect where
the water will be applied for beneficial ﬁse;. The Applicant has not demonstrated feasability of
beneficial use of the water, therefo;e, the Application is premature a.n& speculative.

5. ‘ Tne Truckee River Agreement and the Orr Ditch Decree Control the Distribution
and Storage of Water in the Truckee River Basin. The TRA is incorporated into the Orr Ditch
Decree as a part of the decree itself. See U. S. v. Orr Water Diich Company, CV-N-73-0003
LDG at p. 86. The TRA scts forfh the principles under wﬁich the Truckee River would be

operated znd allowed for the stipulated entry of the Orr Ditch Decree. The parties to the Truckee
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River Ageément are: The United States of America; Truckee-Carson Irrigation Distﬁct; Wéshoe
' Coﬁnty Water Conservation District (Conservation District); Sierra Pacific Power Company
(Sierra), and such olther users of the waters of the Truckee River and/or its tributaries, known as
Parties of Fifth Part. The TRA required the Truckee River to be operated on the basis of
Floriston Rates; as establishad in_ the 1915 rGeneraJ Electn'cl 'Decrée. Unirea; States v. The Truckee
]éfver General Electric Company, Case No. 14861 (N.D. Cal. 1915). For the- last 70 years, thre
Truckee River has been manégcd by the parties to the TR A, along with the Federal Water
Master. Several new reservoirs have been added to the Truckee Riifer watershed that did not
exist when the TRA‘was executed. These reservoirs are part of the Washoe Project and include
Prosser Reservoir and Stampeﬁe Reservoir. These reservoirs are managed in conjunction with
the other fescrvoirs serving the Truckee River basin. The Applicant has failed to show that the
pr0p.osed diversion and use of water is consistent with the management regime of the Truckee
River as set forth in the Truckee River 'Ag:reemcnt and the Orr Ditch Decree. Moreover, anf |
unused water in the‘T_mckee River is to inure to the benefit of the Coﬁscwatipn District and
TCID. Attempts to alter the division of uﬁused water are in vioiaﬁon of the.T.RA and endermine
the Orr Ditch Decree.

6. The Applicant may not use Boca Reservoir or Lake Tahoe water 2§ p;oposed hil
th; Application. These \zfgt?r bodies are subject to the terms of the TRA, to which TMWA, a
successor to the Sierra Pacific Power Company, 1s bound.

7. On information and belief, the proposed storage and secondary use under TROA
of the water proposed in the App.lication‘ (in conjunction with the other similar applicaﬁons filed

for upstream storage) will interfere with the management of Floriston Rates on the Truckee
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River. Floriston Rates are defined in the TRA s the rate of 'ﬂow in the Truckee River as
rﬁéasured at fhe Iceland Gage, consisting of an average flow of 500 cubic feet per second (cfs)
each day duﬁng the year conu'ncnciﬁg March 1 and ending September 30 of any year and an

. average flow of 400 cfs each day from October 1 to the last day of Febmary of the next year,

Water i Lake Tahoe must also be relcase.d as required under the TRA to maintain Flor]stoﬁ

Rates. The TRA sets limitations on when Floriston Rates can be changed and requires that

before that caﬁ oceur, the permission of the Conservation District, TCID and Sierra must be

obtamed. In addition, the United States ahd TCID must agree pursuant to their rights under the

1915 GE Decree. Changes in the flow.from Boca Reservoir requires the consent of TCID.- The

TRA also calls for Reduced Floriston Rates under certain conditions that would also potentially

be impacted by the proposed change. The proposed change applications pﬁrport td alter the TRA

n viélation of the aforementioned agmefncnt. |

3. All Washoe Project reservoirs, mmclude Prossér Reservoir and Stampede

Re.scrvoj_r, must also be opsrafcd based on Floriston Rates. The operation of these rcscrvpirs

would also be altered to the detriment of TCID under the prqpossd change applications.

. - 9. The Application must comply with the TR A, unless and until consent of ﬁll ‘
parties 1s received. VTCID does not consent. TROA was born from the Preliminary Setflement
Agreement b_gtwean Sierra Pacific and the Pyramid Lake Pajute Tribe of Indians (PLIT), which
Was recogmized in ﬂie Truckee-Carson-Pyramid Lake Settlement Act, P.L. 101-618, 104 Stat.
‘3289, November 16, 1990 (the Act). The Act contains & reservation that it is not to be construed
to alter or conflict with any existing rights to use the Truckee River water in accordance with the

applicable decrees. The TRA is incorporated into the Orr Ditch Decres asa pért of the decree
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itself. See United States v. Orr W&fer Ditch Comparny, CV-N-73-0003 LDG at.p. 86.-
Speciﬁcally, the Act states that TROA will “ensure that water is stored in and released frem
Truckee River reservoirs to satisfy the exercise of water rights in conformance \%Jith the Orr Ditch
decree and Truckee Riyer General Electric decree.” 104 Stat 3305. Thc;efore, even _under
TROA, if adopted, the Application must comply with the TR A requirements for storage and

" maintenance of Floriston rates. The Applicant has made no showing that the proposed diversion .
of the water complies with the TRA, nor can it.

10.  The proposed Application fails to adequately identify the beneficial use of the
water, the specific place of .use, or a specific project where the water will be applied for
beneficial use. The proposed place of use for the applications will be subseguently ... set forth -
in applications for secondary permits consistent with the Tmckae Riv-er Operating Agrccmcﬁt.”
The Applicant has not demonstrated feasibility of beneficial use of the water; therefore, the
Application is premature and speculative,

11. - On information and belief, the granting of this Application would injure existing
water rights adjudicated in the Orr Ditch Decree, an_d under the Orr Ditck Decree such a fransfer
canniot be approved if it wili cause injury to an sxisting right under the decree. Potential uses
under TROA for fish credit water will injure Newlands water nsers. The historic use of this
water was for irrigation, which provided for retumn flows which could be beneficially used by
Newlands fE;.I']IlCIS.. Likewise, the currénlt use of this water for municipal and doinestic provides
substantial return flows. However, uses under TROA for fish water do not provide rcturn‘ flows
resulting in injury to Newlands Project farmers, especially m years of drought.

12, This Application along with other numerous similar applications filed by
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TNIWA/Reno/Sparks are actually joint applications for storage of the consumptive pbrtion and
direct diversion of full di*;fersion rate, which violates VNRS 533.330 wherein an application must
be limited to one source for one purpose.

13, The Application inco:_*recﬂy names the source of the water and fails to designate a
.Il:soint of diversion. NRS 533.440(2) specifiss “the application shall refer to the reservoir for a
supply of water.” The Application does not specify the named reservoirs in Exhibit B as the
“supply,” rather the reservoirs are named as points lo“f c-iivrersi‘on,.thc sou.rce of supply for thé
Applications is actually tn'butéries to the Truckee River. The point of diversion cannot be a
storage facility. |

14.  The Application fails to provide evidence of sufficient capacity in the named
rescrvoirs or .thé existence of agreements for tﬁe storage of water. NRS 533.440(2) specifies “the
~ application...shall show by documentary -cvidcncc that an agrccmc;nt has been entered inté with
the owner of the reservoir for a permanent and sufficient interest in such reservoir to impound
enough water for the purpose set forth in the applicat_idn.” No such evidence has been provided
in ‘d‘le= Application regarding sufficient capacity in each reservoir and no evidence has been
proviaed to dernonstrate that permanent storage agreements have been entersd into with the
United States. Likewise, TCID has not gi'-\?sn Appliclant perrnission to store credit storage or
exchange water in Donner Lake, L?ke Tahoe, or Boca Re§¢rvoir.

15, The Api)lica.ni has provided no evidence of 2 permanent water Tight to store the
subject water under California law. They propose to divert water from a pomt i1 which they
have no I'ight' or c;ontrol. The water rights change petitions submitted to the California State

Water Resources Control Board by the United States/TMWA/Washoe County Water
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- Conservation District for credit storage under TROA in Présser Res_éfvoir, Boca Reserverr,
Stampede Rescrvoi_r, and Independenée_ Lake as well as the two Watcr rights applications for
increasing the storage at Prosser Reservoir and.Stampedc Reservoir are still pending. Thus, the
Application is premature and speculative. |

| 716. | The Applicant has not demonstrated that the proposed water can be stored mn the
reservoirs without displacing water that would otherwise be stored to the benefit of the Newlands
Project. |

17.  The Application fails té provride a full understanding of the proposed change.

Becanse negotiations for TROA are ongoing, the agreement has not been finalized, and thc; Draft
environmental impact statement/environmental impact report (“DEIS/EIR™) has not been
certified the Application is inadequate pursuant to NRS 533.345 wherein any application to
change the place of diversion, manner of ruse, or place of use must contam “....such information
~ as may be necessary to a fuull understanding of the proposed change.” This is particularly true
rbecause the applications for secondary permits have not been filed én.d the potentia! impacts
cannot be fully understood until TROA i's finalizad, if at all, and the beneficial uses and places of
use are identified. It is noted that such secondary permits are not publisﬁed 1n accordance with
NRS 533.440 and thus, even though the actual points of diversion and the source of such
diversions are not shown in the. Application, the Applicani(s) are attempting to bypass the notice
‘provisions, thus shifting the burde:n io potential protestants to monitor application filings for the
subsequent secondary permits and file additional protests at that time.

| 18..  Exhibit D of the Application describes the intent to store only the consumptive

use portion of the water right and includes incomplete and vague language that the copsumptive
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use portion shall be at least 2.5 acre feet per acre. This is problematic for two reasons. First, it
appears the language is vague to allow the Applicant at some later time to attempt to increase the
storage rate béyoﬁd the specified 2.5 acre feet per acre. If the Application is approved, it should |
~ specify that “the coﬁsumptive use partion shall not exceed the actual consumptive use portion o.f
the water right, as determined by the State Engineer.” Second, ﬁ‘lﬁ Application (and m many
instances the ﬁnderlying permits and certificates) does not expressly state the number of acres to
be used in detemﬁnﬁlg the storage quantity under each right. The Application should specifically
state the number of acres associated with the underlying water right. Moreover, the Appiication
do:s not state the actual amount of water in acre feet that will be stored in the rcscrvoirsi, making
the Application.defecﬁvc. |
19. | The Apélication for “Primary Storage” and “Secondary Uses™ will dramatically

alter the flow regime of the Tﬁckee f{iver with potential injury to Newlands Preject water right
owners. The Application-speciﬁes the proposed period of use as January 1 to December 31 of
each year, whereas the existing pf:riod-of use is generally “as decreed.” The underlying water
rights for the claims in thé Orr Ditch Decre_e were originally nsed for irmgation purposeé, thus the
historical diversion pattern was on an irrigation pattern. The Orr Ditch De;f:ree does not specify a
prescribed irrigation season rather it is ﬁurpossly left open to aliow for flexibility in changing
hydrologic @ndit_ions. Although the prior change permit was iésued without restricting the
municipal use to 'a; historical diversion patl:m:ﬁ; the permits generally contain language to the

effect that the permit is issued subject to the terms and conditions of the O Ditch Decree and-

“with the understanding that no other rights on the source [Tmcks; River] will be affected by the

change proposed herein.” .Furthcr, the prior change permit was issued allowing municipal and
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domestic uses for 2 peﬁod of use speci‘ﬁed “g5 decreed.” Year-round use of water historically
used on an irigation pattern may cause injury to downstream rights and that broposad storage of
these rights increases the potential for injury to dJownstream rights. If the App.licam is allowed to
store these water rights in the non-irrigation season with s;ubscquent ‘relleascs for municipal use or
for conversion to fish water, the regime of the Truckese Rivcf will be drématically altered .

- resulting mn potential injury to existing water right owners. The proposr:d period of use should he
restricted to the “irrigation season” as determined cach.yca'r by the Federal Water Master.

20.  The amounf diverted (either into storage or by direct di\lfersiOn) should be
restricted to the 25 percent maximum monthly amoun“t in accordance with the Orr Ditcﬁ Decree.
‘Sée United States v. Orr Water Ditch Company, CV-N-73-0003 LDG at p. 88,

21 The'Applicaiidn is defective becanse therc is no information provided regarding
the releases and use of the stored water and thus the potential injury or impacts canmot be
asqerfained. |

22.  Itis understood from review of the TROA DEIS/EIR that the stored water will be
used as (1) subsequept municipal releases and diversions or (2) the expanded uses under TROA
to include conversion to fish water, releases for minimum instream flows, and releases for the
broader lpx{ver Truckee River st_rsamﬂow- objectives. Any subsequent releases of the stored water
should be subject to reservoir evaporation and éeépage losses as well as river conveyance losses
to the new point of diversion in order to prevent such lgsses from being incurred by the
Newlands Project.

23. By diverting water and stoﬁng it in up strca.ﬁn reservoirs, the Application is |

keeping water out of the river to the detriment of other water right holders, particularly in years
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of drought. Further, agreements would be required With- users of both Truckee and Carson River
waters for modification of certain established water rights. No such agreement has been
obtained.

24 Storagg i up-siream reservoirs is to the detriment of Lake Tahoe. The water
which is the subject of the Application, which wonld otherwise be credited in;fo storage in Lake
Tahoe, will result in an artiﬁcial decrease in the Lake Tahoe lev-els, adversely affecting water
rights under Clalms No. 3 and 4 of the Omr Ditch Decree. Further storage in up-stream reservoirs
is counter to the 1990 Settlement Act which states that TROA may include “methods to diminish
the likelihood of Lake Tahoe drbppi.ng below its naﬁiral mim . ..” Approval of the Application
would have the exact opposite effect. |

25 Om mformatlon and belief, the purportcd Application vn;ﬂl negatively u'npact

| Hydrooraphlc Basin 87. The flow of the Truckee R_IVCI' is hydrographlcally Iinked to
underground water. By storing water in upstream reservoirs that normally flowed in the river, the
Application (iﬁ conjﬁnction with the other simﬂaf applications filed for upstream storage) will
negatively impact recharge of Hydrovraphlc Basin 87. Further, TMWA currently utilizes
Hydrographic Basin 87 as a source of substantial water which is pumped from the basin. 'By
storing water ur)—strsam they are in effect utilizing the water twice to the detriment fo other water
users whose water will now recharge the basin, especiaﬂy in times of drought. Removing this
water from the basin prevents it from part1a11y recharging the aquer. Well pumping then must

* use other groundwater that is hydrographiéally connected to the Truckee River, thus affecting

flows in.th_e river for downstream users,

26,  Based upon information and belief, the Applicant will divert a portion of their

10
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surface water rights that historically go to ff;charge Hydrographic Basin 87 to the named up-

stream reservoirs. This will unreasonably lower the water taEie resulting in injury to others who

have wells in the Truckee Meadows. The State Engineer must take into account wh’cther the
. proposed change conflicts with protectable interests in existing domestic wells as set forth in
- NRS 533.370(5). These wells must then draw water that is hydrographically c.cmnected to the
Truckee River, tﬁus adver-selyaffccting downstream water right éﬁners.

27. Basin 871s designr#ed by the State Engineer under Chapter 534 of the NRS, and

moving sufface water from the basin will have ardctrimcn’.cal effect on the groundwater.

28.  The application is premature, speculative, and detrimental to the public interest as
~ there are a number of conditions that must occur Before the water rﬁay be utilized as proﬁosed in
- the application, including: (1) no permanent agreement to store water in the named reservoirs,
(2) no permission to store water in Ddrmer Lake from TCID, (3) TROA has not been ﬁnaiized,
and (4) the California State Water Resource Control Board has not issued permits to store this

\ﬁater under California laﬁf. Nevﬁda faw m_andates that the State Engineer either approves or
' dcnic;s an application, and an apblication can not be contingent on subsequént conditions; NRS
533.370. At this time there is insufficient information for the State Engineer to act.

29.  Oninformation and belief, Applicant intends with the secondary use to use the
water below the current poin_Lt of diversion. Amny secondary use below the original peint of
diversion should be treated as a new application with a priority date as of the date of the change
application to prevent 111_]111'}7 to existing water right owners, Further, the Applicant has no right
to divert and use water at diversioﬁ poﬁts outside of Truckeg Meadows, Moreover, a phange m

the point of diversion downstream will have a negative effect on upstream and downstream users.

11
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30.  Storage of water at Stampede Reservoir which otherwise Would be stored in
Lahontan Reservoir can not beraccomplishcd without agreement with TCID. No such agreement
has been made in regards to this Application,

31. Upon information and belief, the proposed change Application wili viglatea 1994
Agreement between Sierra and TCID regarding Water Rights.

32, The amount of acreage shown on the Applicatioh is more‘ than the consumptive
use portion. If approved, the Appiicétion shouid be limited to the actual consumptive use
portion.

33. I such applications :are approved- ény permit should be issued subject to the
following spéciﬁc conditions:

a.  Assure that all irrigated lands and residual acreage associated with prior
transfers do not receive any Truckee River water either inadvertently or directly.

b. The diversion shall be according to a new priority based on the date of the
underlying change appiicat_ion.

c. The period of use for the first diversion either into storage or for direct
~ diversion at tbe wafer treatment plants mﬁst be restricted to the irrigation season specified by fhe
Federal Water Master.

d. The first diversion either mto storage or for direct diversion must be
restricted to the 25 percent maxmum monthly amount in accordance \;\f“ith the Ot DitchmD ecree.

e. The consumptive use portion to be stored in the reservoirs shall not exceed
the actual consumptive use portion of the water right as determined by the State Engineer,

" calculated based on a specified number of acres provided in the permit. .

12
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£ The non-consumptive use portidn shall remain in the river to protect the

historical flow regime of the Truckee River.

g. Any subsequent rc'ichases of the sto?ed water shall be subject to reservoir
evaporation and seepage losses as well as river conveyance losses to the neﬁv point of diversion .
in order io prevent such losses being incurrad by domsﬁeam users.

h. Proﬁosed'accounting forms shall be approved by the State Engineer and
the Federal Water Master tracking by right and priority amounts of water including but not
limited to diversion to storage, direct diversion, exchanges, conversioﬁ to fish water, subsequent
re_scrvoir.rclcases, reservolr losses, and river conveyance losses.

1. Conditions to insure that the proposed storage of water can be stored in the
reservoirs without displacing water that would otherwise be stored to the benefit of the Newlands
Project.

J+ NRS 533.440 (1) provides that there s no notice requirements for
secd_ndary permits. Here, the uiﬁcnown and speculatﬁve nature of the secondary uses mn the
application could result i mjury 6 other water right owners. Therefore, there should be a
specific notice requirement for secondary uses with this Appli-cation,‘ if approved.

k. The transportation compaonent of the water should be stored in Lake Téhoe
for use by other water owners entitled to diversions under the Orr Ditch Decree.

1 The permit is issued subject to the terms and conditions of the Crr Ditch
Decree and with the undersfcanciing that no other rights on the source Truckee River will be
affected by the change proposed.

m.  The permit is issued subject to uses for a period of use specified “as

13
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decreed.” | | -
34.  Since the full scope of this project is unknown and referenced subsequent
secondary recovéry applications will be filed which are not published, TCID reserves the right to
‘add or amend this Protest as more information becomes ava_ilable. . |
35. On information énd belief, the water rights at issue have been abandoned or forfeited
due to non use.
| THEREFORE, TCID respectfully requests that the State Eng.mecr.requifc hydro]agicalr
and environmental impact stﬁdies to be conducted pursﬁant to N.R.S. 533.368, tﬁat 'the State
Engineer hold a hearing on the application, and that the application be, denied and an order be
entered by the State Engineer dcnyﬁg said application.
1 .
Iy
/7!
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Dated this /7 Bay of May, 2006. ' |

Respectfully submitted,

)l

MICHAEL 1. V&N ZANDT, Esg.

Nevada State Bar No. 7199

McQUAID BEDFORD & VAN ZANDT,LLP
221 Main Street, 16" Floor

San Francisco, CA 94105

Telephone: 415-905-0200

Fax: 415-905-0202

Attorneys for Truckee-Carson Irrigation District

Subscribed and swom to.before me thistfih, day omgé’g’g,_;@,@mmg 1A

Notary Public
3 State of California
= County of San Francisco

sANANT HA HUBLEY
Commission # 1441610
1% otary Public - Ccaolifornka-
”‘r‘%! san Francisco County .
3 'ﬂ‘/ w4y Comm. Expires OCt 22,2
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CERTIFICATE OF SERVICE

I, the undersigned, declare under i:enalty of perjury that I am over ﬁle age of eighteen
years, and that [ am not a paity to nor interested in this actiqn On the date stated below, I caused
to be served a true and correct copy of the within PROTEST AND REQUEST Td DENY
APPLICATION 73783; PETITION FOR HEARING PURSUANT TO N.R.S. 533.365; and
ENVIRONMENTAL STUDY PURSUANT TO N.R.S. 533.368 by the method indicated |

below:

By First Class Mail - I caused each such envelope, with first-class postage thereon fully prepaid,
10 be deposited in a recognized place of deposit of the U.S. mail in San Francisco, Califernia, for
collection and mailing to the office of the addressee on the date shown herein following ordinary

business practices.

and addressed to the following parties listed on the attached Service List,
I declare under penalty of perjury that the foregoing is true and comrect. Executed on May

10, 2006 in San Francisco, Califormia.

Mo, :
N e
A B
\\y'\-__f‘/lx_%\;\(\, 5 '?3-\‘;::\\’-“1\':\ Crahel
Dené W. Tatmon
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Ji11 8. Dunlap, Member Walter G, Pettit, Chief

JUNE . 10 1380
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Stampade Reservoir, Application 15673'(Perm1{ 11605)

This memo 1s in response to your note on a cop} of Mr. M. A, Catino's
letter of May 5, 1980. This note asks if the propesal to again release

‘water stored 1n Stampede Reservoir to aid in restoration of the Pyramid

Lake fishery is consistent with any water rights in California.

The U. S. Water and Power Resources.Service has no rights for use of this
water in Californis (except for recreation st the reservoir), Permit
11605 (Application 15673) covers direct diversion of 350 gubic feet per
second from about April 1 to about November 1 and collection to storage
of 126,000 acre-feet per annum in Stampade Reservoir throughout the year

- for domestic, municipal, industrial, irrigation, flood control, fish

culture and recreational purpeses. The place of use 1s Truckee Meadows,

gross acreace 36,340, net acreage 26,800 and Newlands Project, gross ‘

acreage 107,140, net acreage 70,000. The Service has no other California
parmits for this water. S : -

Tﬁe Servige states in 1ts progress repofts that use of water under this
permit is limited by coutt decision Pyramid Lake Paiute Tribe of Indians
v. Roger C. B. Morton, Civil Action No. 2506-7Q, and until pending court

actions are settled, none of the water developed by Stampede Reservolr is

permitted to serve any purpose except maintaining of flows in the Truckee
River below Depby Dam. The time for completing use under the permit
expired in 1976. WPRS filed a petition for extension at that time. Beard

- action hes been deferred on it and other petitions in the Tahoe-Truckee

River watershed.

R. Attwater
M. Bard

Jd. HMiller
L. Mitchell
K. Atjibury

et

T E R,

LCSPENCER/WGPETTIT: taraybill

Division of Water Rights

SURNAME . 1z 2 - .

CA02538
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VAN ZANDT LLp R FAX: 41/905:0202

December 30, 2004

V14 EMALL (parr@mpisishr g0v)

Mr. Kenneth Parr

U.8. Department of the Interior
Bureau of Reclamation
Lahontan Basin Arsa Office '
705 North-Plaza Street

Carson City, Nevada 89701

Re: Truckee-Carson Irrigation District’s Commeﬁts on Draft Truckee River
Operating Agreement Environmental Impact Statement and Environmental
Impaet Report S I : :

Dear Mr. Parr:
On belhalf of the Truckee-Carson Iirigation District (TCID}, Lhereby submit comments on
the Draft Environmental Tmpact Statement/Environmental Impact Report (Draft FIS/EIR) for the
" Truckee River Operating Agreement (TROA). TCID and this firm commented on the 1998 Draft
EIS/EIR and those comments still apnly. Iincerporate those comments by reference and attach
them for your convenience. [also adopt the comments of Churchill County and the City of
Fallon. 1 have also attached comments from Mr. Charles Binder, President of Binder&
. Agsociates Consulting, Inc. (Binder), a water resouICss expert, and from Drs. Devraj Sharma and
Willem Schrender, President Emeritus and President of Principia Mathematica, Tnc. (Principia),
experts in waler Iesources modeling. The comments of these experts are algo submmitted on
benalf of Churchill County and the City of Fallon. ] apprecizte the gpportunity to commment on
this very important proposal, one shat w11l affect not only the participants in the TROA
negotiations but also all of the water users in the Truckes River Watershad.

| These comments aré organized as generel comments on the Draft EIS/EIR in this letter, &

separate attachment addressing page by page cormments, a copy of the srevious comments fFom
© fhis office on the 1998 Draft EIS/EIR, and fhe comments of Binder and Principia.

- BACKGROUND.

The Truckee River and iis tributaries supply water to several hundred thousand
individuals, to farms, ranches, businesses, and to flora and fauna over a vast area, stretching from
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the Sierra Nevada Mountains +0 the Stillwater Range in Churchill County. Thafre are several
thousand individuals and aptities that own water rights from water supplied by the Truckee River
and its tributarjes. These water rights were adiudicated in the Orr Ditch Decree, Us.v. Orr )
Water Ditch Company, Case No. Equity A-3 (D Nev. 1944). The Orr Ditch Decree was finalized
after the parties agreed 10 stipulate to its eniry after they had entered into the Truckee River -
ement (TRA) in 1935. The TRA was negotiated to settle all “emaining disputes conCerning
‘from the Truckee River and 10 establish a scheme for the management of .
' River, including Lake Tzhoe 2nd what

_ Agre
“the allocation of water
the reservoirs and resOUICEs associdted with the Truckee

was to become Boca Reservoir.

.. The main participants in the negotiatibn of the TRA were the United States of America, :
- TCID, the Washoe County Water Conservation District (Conservation District), and Sierra
Pacific Bower Company (Sierra). A portion of Siérra’s water TesOurce responsibilities have been
taken over by the Truckes Meadows Water Authority (TMWA). Parties of the Fifth Part, or
other individuals using water Tights fram the Truckee River also signed the agreement. TCID,
the Conservation District and Sierra were assigned responsibilities for menaging the river, since
they were the major owners of water rights. The TInited States also was assigned a role since It
‘had a major interest in facilities, including the dam at Lake Tahoe, Derby Darn, Lzhontan -
Reservoir and the Newlands Project. The Federal Water Master, appointed'by the Orr Ditch
- court 2lso had a major role to play in the managemen{ of the River. There arée many important
¢omponents of the TRA, but the most important ones are the management 0
. Lake Tahoe in order to meet Floristan Rates in the Truckee River. Floristan Rates are designed |
10 ensure that there is sufficient fow in the river to safisfy power generaﬁon requireﬁlezits under
he General Blectric Decree of 1915, and ic ensure sufficient flows inthe river so that - ‘
downstream irmigation, domestic and municipal and :pdustrial (M&T) dermnands are met. These
 would include demands of the Newlands Project under Claims 3 and 4 of the Orr Ditch Decree
"t store water in Lake Tahoe and [ zhontan Resérvoir and to allow diversions at Derby Dam for
‘rrigation, domestic and livestock and for carryover SIOTAES. Without the TRA, the Orr Dirch
Decres could not have been entered as a final decree. The stipuletion entered into by the parties. -
prohibits withdrawal from the stipulation end mekes the stipulation irevocable. Any changes,
therefore, to the TRA requires the conseint of all the parties to the TRA. L
After the Orr Ditch Decres was entered, dispuies arose concetning the amount of water
that the United States had allocated #o1 the Pyramid Lake Paiute Tribe of Indians (PLIT). These
several significant evenis, including a suit by the PLIT to force the
the Newlands Project and
from the Newlands

disputes culminated
Secretary of Interior 1o regulate diversions from the Truckes River 10
an atternpt by the United States o reallocate water in the Truckee River
Project to the PLIT. This attempt was halted by +he United States: Supreme Court in the case of
Nevadav. U.S., 463 U.8. 110 (1983). The Court ~uled that the Orr Ditch Decree barred the .

United States from realiocating the water of the Truckee River once the decree was final. The

f the Teserveirs and -
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Secretéry of Interior has continued to régulate diversions from the Tmckee River through the o -
Newlands Project Operating Criteria and Procedures (OCAP), first promulgated in 1967, and .
amended in 1973, 1988 and modified in 1097. The OCAP is intended to ensure that the

Newlands Project complies with all applicable decrees, including the Orr Ditch Decree.

. Thus was born the Truckee-Carson-Pyramid Lake Seitlement Act, P.L. 101-

- convert this drought protection water into TieH Credit Watsr if 118 no

For the last 69 Vears, T;tlé Truckee River has been managed bj;f tﬁ:’parties to the TRA,
along with the Federal Water Master. Several new. reservoirs have been added to the Truckee -
River watershed that did not exist when the TRA wis executed. These reservoirs are part of the

Washoe Project and include Prosser Rezervoir and Stampede Reservoir. These TESEIVOirs are -
ther reservolrs serving the Truckee River basin; however, .

mandged in conjunction with the o
dangered and threatened fish

Stampede Reservoir is primarily managed as storage for water for en
in Pyramid Lake arid the Lower Truckee River.” - - - '

In 1988, Sierra and PLIT negotiated the Preliminary Settlement Agreement {PSA), which
purports to set forth a process 1o settle disputes between Sierta and PLIT over uses of waters in
the Truckee River, but primarily allows for storage of water owned by Siera in upstream
reservoirs for drought protection for the Truckee Meadows: In return, the PLIT would be dble to -
5 r sthesded By Sierfa. The-""

PSA was modified and then ratified by the Unjted States. The PSA also became the foundation

for the initiative to setfle certain litigation the PLIT had injtiated through federal legislation.
618, 104 Stat. 3289, .

November 16, 1990 (the Act). "

The Act included provisions for congressional approval of the interstate allocations of

" water between Nevada and California and for the negotiation of the Truckes River Opérating

" Truckee River. Thereis a sig
dispose of the TRA and replace it with 2 different menagement scheme without thé consent of all

© Ag noted ebove, the mejor management decisions on

Agreement, which would use the PSA as its start point. The TROA provisions of the Act also

. required that water rights along the Truckee River be protected. Moreover, the Act also

contained a reservation that it was not to be construed to alter or conflict with any existing rights

to use the Truckee River watet i, accordance with the applicable decrees, including the right of”

" the Newlands Project to divert water at Derby Dam.

WATER RIGHTS ISSUES
The TROA purports 1o supercede all prior agreements regarding the managerment of the
nificant question whethsr any parties to the TRA can unilaterally

orties to the TRA. Moreover, certain allocations of water in the TRA are not preserved in the

TROA and the TROA purports to alter the manmér in which Floristan Rates are set in the river.
the Truckee River revolve around the -
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aidtenance of Floristzn Rated to meet the \water right demands of the decree. TROA in many

ways dismentles not cnly the management structure associated with Floristan Rates. and storage

in reservoirs fo meet these rates but s1so alters the manner in which the rates are reduced and

completely alters the characteristics of the water saved through such reductions. The long and

- short of this is that the water is no longer saved for the benefit of all water users on the river but
is saved only for TMWA and/or the PLIT. The water right owners in the Newlands Project are

comnpletely cut out of this process and 1o longer have even.a seat at the table to decide how'the

water in the river will be managed.

© TROA purports to create carryover storage rights in the upstream reservoirs and even
rémoves water from storage in Lahontan Reservoir which is then stored in these upstream - -
reservoirs, ostensibly for the purpose of preventing spills at [ zhomtan, The truth is that this
initiafive, which is part of TROA but neither analyzed ot modeled in the Draft EIS/EIR, is
~designed to hold water that is part of the Newlands preject water right OwWneTs carryover storage -
. right in Lahontan, in the upstream reservoirs where it will be converted to fish water for the - '
venefit of the PLIT. This is exactly the type of reallocation that was harred by the U.8. Supreme

Court in 1583. In contrast 1o the carryover storage rights of the Newlands Project, Sieira,
TMWA, PLIT and others are allowed to store water in upstream reservoirs and to carryover such

: storage from year to year by establishing a system of credits.

. TROA also claims that the credit waters stored in these upstrear reéservoirs will atiain the
characteristics of Privately Owned Stored Water, This means that such waters can be stored in
the reservoirs and when released, no transportation losses are zpplied until the water reaches its
new peint of diversion. This means that water stored for drought protection by T,MWA'“Lhat
normally would be diverted in the Rend/Sparks area will now be stored with no losses and
© gonverted mte Tish Credit Water. The Fish Credit Water, when it is released, will have no

fransportation Josses applied until it reaches Pyramid Lake. Thus for the distance from Sparks o
Pyramid Lake, some fifty miles, there are 1o sransportation losses applied and the water needed
to trapsport such credit waters comes out of the flow in the river that wold otherwise be available
to divert by others zlong the river without regard to priority of approprieton. To declare that ‘
+er such as fish water or fish credit water is permitied to have

water that is not even decreed wa
carryover storage and no trangportation losses c]evates this water above other decreed water with

a clearly higher priority and with decreed rights.

TROA aiso purperts to be able 1o 2Jter the way in which Flozistan Rates are reduced
" withott regard to the rights of Newlands Project water right OWners, including rights to store
water for drought protection. The pegotiators of TROA have seen fit to remove TCID asa
participant in any of the management decisions and have provided no protection for the rights of
“Newlands Project water rights owners, other shan the State of Nevada, On average, 60,000 to
100,000 acre feet of water s diveried from the Truckee River for the benefit of the Newlands
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Project. This is ;ompared to an average flow of about 600,000 acre feet. Thus water right
owners with a significant interest in the waters of the Truckee river are being eliminated from its -
management. Moreover, in addition to control over Floristzn Rates, the TROA purports 1o ‘
include credit storage in Lake Tahoe adverse 0 Claim 4 of Orr Ditch and to 2llow Domner Lake
water, of which TCID owns and undivided one balf, to be Jivided and credited by TMWA for
drought protection and/or converted to fish credit water. This is a direct and substantial impact:
on the Newlands project. Finally, TMWA and Sierra are permitted to store hydroelectric potwer |
generation water, water that has 2 non consumptive use, and to eliminate that water from flowing
:n the river by converting it to Fish Credit Water, which requires it to bypass Derby Dam. '
Normally, this non consumptive use by TMWA cr Sierra would continue to flow in the river and
would be available for diversion by TCID. Thisisa direct and substantial impact on the

Newlands Project.
PURPOSE AND NEED FOR THE ACTION

: The Draft EIS/EIR states that there are two primary purposes for the proposed action,
TROA. First, the action will provide drought protection for the Truckee Meadows. Second, the

" proposal will provide additional water for fish flows 10 Pyramid Lake for endangered and

: threatened species and will better sime those flows. All other purposes for TROA appear 1o be
 gecondary at best, even though the primary purposes of TROA, in addition to those favoring

PLIT and TMWA, are to protect all water rights on the Truckee River, to provide for flood

protection, and to minimize the costs to the Secretary of operating +nd maintaining Stampede

' Reservoir.

Yhen all is said and done, TROA provides for enhanced protection for TMWA’s water
rights, and elevates water used for fish above all water rights on the Truckee River. As

demonstrated in the Draft EIS/EIR, the beneilts to Pyramid Lake from TROA are questionable if
_not"ﬂ_egligible. Overall, the flow regimes 1, 2 and 3, favored by PLIT will actually cceur less

frequently under TROA as compared to No Action, and Most likely wnill ocour less frequently as

compared to Current Conditions. Further, TROA, only provide an additional 5240 acre feet of '

water 1o Pyramid Lake on average, ah amount that is within the gage e7Tor for the gage at Nixon.
Thus, TROA, as cornpared Current Conditions prevides questionzble benefits. '

. In comparison, TROA, if adopted would have significant impacts on the water IESTUrCes
. available to the Newlands Project. Although the watst resourcas computer model used to

support the analysis in the Draft EIS/EIR we Velieve is Tatzily flawed, even that model shows that ‘
under extreme drought conditions, an additional 2000 acre feet of shortages will occur in the
Newlands Project., See Comments of Principia attached. Thisisa significant impact since P.L.
101-618 prohibits any plieration or conflict with decreed rights. The fawed Truckee River
Operations Model (TROM) has been nsed to provide long temm averages as the output that is



‘Mr. Kenneth Pazr - . SR - . E
December 30, 2004 - ' : S S
Page 6 S

‘ncluded in the Draft BIS/EIR. Theuse of long term averages tends to mask the true impacts ona

- yearly or ever om a monthly basis, as the peaks and valleys tend to flatten out over 2 100 year

-averaging period. - A look at individual years reveals that there will be shortages on the river
caused by the implementation of TROA. - : '

Mareover, the TROM uses flawed assumptions in order to accomplish its analysis,
- especially in the No Action Alternative. For example, the No Action-Alternative assumes that all
irrigation rights in the Truckee Division of the Newlands Project will be eliminated. Tt also
assumes that only a small number of zcre fast of M&I water will remain in Fernley. The No
Action Alternative also assumes the elimination of a significant demand from the Carson
- Division to the Newlands Project; it assumes the divided use of Dormer Lake water; it assumes -
~ that Lahontan Reservoir has no carryover storage right; it assumes that water quality water will
be used 2t 133 percent of its duty; it assumes that wetlands demand is 2.99 acre fést versus 3.5
‘acre feet; it assumes that efficiencies in the Newlands Project of 65.4 percent regardless of water
supply conditions; it assufnes that water quality water can be stared upstrearn; it assumes that
PLIT will fully utilize its Claims 1 and 2 water, it assumes that PLIT has obtained rights to all
‘unappropriated water on the Truckee River; it assumes that factors used to calculate monthly

accretions are the same always; it does not calculate stream conveyance losses; It does not model
inflows from the Carson River to

Newlands Project incentive credit water; it assumes that
~ Lahontan will not change. See Comments of Binder attached.

_ None of these assumptions or omissions are realistic for marny 7easens, and as explained

in the detziled comments attached, many of the assurnptions are simply erroneous or are too
speculative at this point to assume that they will occur. Since the TROM is based on these faulty
 assumptions, the output from the model which is the basis for the impacts analysis in the Draft

 EIS/EIR is highly suspect.
ALTERNATIVES A__NALYSIS

1. The Draft EIS/EIR Fails to Explore and Objectively Evaluate an Adequate Range

of Alternatives, and Specifically Failed to Examine Other Viable Alternatives.

A draft EIS/EIR must consider all reasonable alternatives in depth. This requirerent is
squally applicable o both a draft and final EIS/EIR. See 40 C.F.R. §§ 1502.6(z) and 1502.14.
The specific obligation to consider a range of alternatives is set forth in the regulations as

follows:
[Thé Agency] should ﬁresent the envir_omﬁental impac‘cs'of the proposal and the i

alternatives in comparative form, thus sharply defining the issues and providing a
clear basis of choice among options by the decision malker and the public. In this
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section agencies shall: (a) Rigorously explore and obj'ecﬁvely evaluate all
reasonable alternatives, and for alternatives which were eliminated from detailed

- -study, briefly discuss the reasons for their having been eliminated. (b) Devote

substantial treatment to each alternative considered in detail including the
proposed action so that reviewers may evaluate their comparative merits, ©
Include reasonable alternatives not within the jurisdiction of the lead agency. (d)
Include the alternative of no action. (e) Identify the agency’s preferred alternative
‘or alternatives, if one or more exits, in “he draft statement and identify such
alternative in the final statement unless another law prohidits such preference. |

Seg 40 CFR. §1502.14. In the present case, only three alternatives weré considered: no action,
Local Water Supply Alternative (“LWSA™) and TROA. The alternatives analyzed, however, are

: . insufficient to sefisfy.the obligation to analyze a range of alternatives. The deficiencies in this
znalysis include the following: ' ' - '

&

- The Draft BIS/EIR failed to conéider_ an adequate number or range of altei—natives.

Only three alternatives were considersd, the No Acticn alternative, the LWSA,

“and the TROA. The No Action alternative and the LWSA are virtually identical.

See e.g. Table 2.1 (Comparison of weter management provisions among the
alternatives); see also Draft EIS/EIR, p. 2-10 - 2-26. Under the LWSA
alternative, all elements of Truckee River reservoir operations, river flow

- management, Truckee River hydro electric plant operations, minimum re servoir

releasdes, and reservoir spill and precautionary release criteria, and water
exportation from Lake Tahoe and upper Truckee River basins are all presumed to
be the same as under the No Action alternztive. Further, the LWSA s '
speculative, representing water supply options that may be authorized by State and
local governmental agencies if the TROA 1s not implemented. See Draft EIS/EIR
p. 2-23. Accordingly, comsidering only a No Action alternative along with a '

yirtually identical alternative (LWSA) s tantamount to considering no alternatives

at all,

. The Draft EIS/EIR fails to rigorously explore and objectively gvaluate all

reasanable alternatives. Alternatives not sxplored or objectively evalusted
include the construction of additional reservoir facilities, use of additional storage

' capacity in Lahontan reservolr, transbasin importation of surface water and
* groundwater supplies, conservation measures, increased use of conjunctive use
- and groundwater banking, and water Jeasing that would allow watsr users 10

temporarily forego the use of water for payment. The existence of these viable but
unexamined elternatives renders the Draft EIS/EIR deficient. See Westlands
Water Districtv. United States, 376 F.3d 853, 868 (9™ Cir. 2004); see also
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Muckleshoot Indian Tribe v. U5 Forest Service, 177 7.3d 800, 813 (3™ Cir.
1999). S

o The Draft EYS/EIR fails to identify a legitimte basis for dismissing the
. alternatives considered and rejected and TROA components considered and
' rejected. See Draft EIS/EIR Attachment G; ‘see also Draft EIS/EIR, p. 2-3 (other

~ alternatives to TROA rejected during the negotiating process). The public
. interest in the ehvironment and in ensuring that 2]l alternatives were considered
cannot be limited or defeated by agreements between parties. See e.g. Simmonsy.

United States Army Corps of Engincers, 120 F.3d 664,670 (7% Cir. 1897).

o d. The Draft EIS/EIR fzils to explore and objectively evaluate all reascnahle _
. - alternatives, and fails to fully explicate its course of inquiry, its analysis, and its.
‘ _ reasoning with respect to these alternatives. Inreference to the alternatives which
. were considered and rejected, all documents and data relating to the alternatives
have not been produced. See Draft BIS/EIR, Attachment G. Material and
~ underlying data canhot be incorporated by refsrence in the Draft EIS/EIR unless It -
is reasonably available for inspection by interested persons within the time
-allowed by comment. See 40 CGER. §150221. ‘ '

e. The Draft EIS/EIR is biased toward the propcsed action, TROA, and has
. prejudiced the outcomne and the selection of alternatives examined. Moreover, -
' gétion has been initiated, including but not limited to the filing of transfer
applications, to give offect to the TROA, which limits through action the choice of
other reasonable alternatives available - See Draft EIS/EIR, p. 3-396 - 3-402.

. 2. The Draft EIS-/EIR 1s Deficient Because It Failed To Include a Baseline
Alternative. : I P

I the Binder Comments, Mr. Binder notes that the failure to analyze current conditions,
(or a baseline alternative) ‘masks the true impact of the TROA. When compared to the “No
Action™ altemative that was examined in the Draft RIS/EIR, the impactof TROA appears to be |
significantly less than when you compare to current conditions. See Binder Comments.

1n American Rivers v. Federal Energy Re gulatory Commission, 201 F.3d 1186 (9™ Cir. 2000,

© the Court examined this issue, although the reverse problem was presented. In that casg, '
opponents of a hydro power license objected fo the use of existing environmental conditions as a
baseline for conparing proposed slternatives.. The Ninth Cireult, however, concluded that the
use of beseline or exigting conditions camplied _With provisions of NEPA. Mareover, the Court

noted that such a comparison is necessary. The Court wrote:
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A baseline is not an independent legal requirement, but rather, a practical requirement in
environmental analysis often employed to identify the ervironmental consequences of a
proposed-agency action. See 54 Fed Reg. 23756 (1989). Although this Courthashad
few accasions to address this issue, we have stated that “[wlithout establishing ... baseline
conditions ... there is simply no way 10 determine what effect [an action] will have on the .
envircnment and, consequently, no way i0 comply with NEPA.” ... “The concept of 2
hagelitie against which to compare predictions of the effects of the proposed action and
reasonable aliernatives is critical to the NEPA process.” '

American Rivers, 201 F.3d at 1195, ftn. 15 (inrérnal ::im_riom' omitted).
- 3. CEQA Also Réquifés Analysis of a Reasonable Range of Alternatives.

The Emvironmental Impact Report (“EIR”) is the hear of the California Bnvironmental

| Quality Act (“CEQA”™), Public Rescurces Code, § 21050, ef seq., as emended. Planming and
Conservation League v. Department of Water Resources, (App..3 Dist. 2000} 100 Cal.Rptr. 2d
173, 83 Cal. App.4th 892 (modified on denial ofreh’g., vev. denied); Mann v. Community
Redevelopment Agency of the Cily of Hawthorne (Cloverleaf South Bay, Ltd), {App.2 Dist.

. 1991) 285 Cal.Rptr 9, 233 Cal.App.3d 1143, The EIR seeks to inform the public and its
responsible officials of the environmental consequences of their decisions before they are made.
Marin Mun. Water Dist. v. KG Land California Corp., (App. 1 Dist. 1991) 1 Cal Rptr.2d 767,

' 235 Cal.App.3d 1652 [fnain vol] {re *g denied). An error in failing to include relevant
information in an EIR is prejudicial if the failure fo include such information preciudes informed
decision making and an informed public parf:icipla-‘_[ioh, thereby thwarting the statutory goals of
the EIR process. Save our Peninsula Commitiee . Monterey County Board of Supervisors,
(App. 6 Dist. 2000) 104 Cal.Rptr.2d 326, 87 Cal.App.4th 99. - :

A major function of the EIR is to preview and ensure that all reasonable al’ﬁenmti_‘x@ are
shoroughly assessed by the responsible official or beard. fnyo County v. Ciry of Los Angeles,
(1977) 71 Cal. App.3d 1850 As the California State Legislature has declared:

1 . ) : ‘ .
Public Resources Code, § 21002.1 (a) states that “The purpose of an environmenta) impact report is to
identify the significant effects on the environment of a project, fo iderify alternatives to the project, and to indicate
the manmer n which those significant effects can be initigated or avoided.” Section 21061 states that “The purpose
of an environmental impact report s to provide public agencies znd the public in general with etailed information

" about the effect which a proposed'projc‘ct is likely to have on fhe environment; to st ways in which the significant
effects of such 2 project might e minimized; and to indicate alternctives 10 such a project.” Section 21081 states
that “no public agency shall approve or carry qut a project for whick an environmental impact report hias been
certified which identifies one or mare significant effects on the enviromment that would occur if the projsct is
approved or cartied out unless ... specific economic, legal, social, techmelogical, or ofher considerations, .. . make
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“The Legislature finds and declares that it is the policy.of the state that public
agencies should not apprave projects as proposed if there are feasible alternatives
' or feasible mitigation meastres available which would substantially lessen the

significant environmental effects of such proj ects...” »

Public Resources Code, § 21002, Thus, CEQA sets a much higher standard than NEPA for
 approval of projects. In order to assess thoroughly whether environmental effects canbe-

alleviated and to fully inform the decision making and the public, the EIR must meaningfully

discuss both mitigation and alternatives. Laiirel Heights Improvement Assn v. Regents of the

University of California (1988) 47 Cal.3d 376 at 401-402.

- The CEQA guidelimesrat-lﬂg' California Codé of Regulations (“CCR”) § 15120 et seq, set
‘out the required content of an EIR. Séction 15126.4 states that an EIR shall describe feasible
rheasures which could minimize significant adverse impacts. However, “[i}f the lead agency
*determines that a mitigation measure cannot be legally imposed, the measure need not be .
proposed or analyzed. Instead, the FIR may simply reference that fact and briefly explain the .
reasons underlying the Jead agency's determination.” (14 CCR §15126.4(=)(5)). An EIR must -
discuss alternatives to the propased project and describe o : '
‘a range of reasonable alternatives fo the project, or to the location of the project,
which would feasibly attain most of the basic objectives of the project but would:
avoid or substantially lessen any of the significant effects of the project, and
evaluate the comparative mezits of the alternatives. An EIR need nof consider
every conceivable alternative o a proj ect. Rather it must consider a rezsonable
range of potentially feasible altematives that will foster informed decision making
and public participation. An EIR isnot required to-consider alternatives which are

infeasible. The lead agency is responsible for selecting arange of project _
- alternatives for examination and must publicly disclose its reasoming for selecting
those aliernatives. There 18 no ironclad rule governing the nature or scope of the

alternatives to be discussed other than the ru_le of reason.

14 CCR § 15126.6 (a). (See also Laurel Heighis Improvement Assnv. Regents of the University’
‘of California (1588) 47 Cal.3d 376, and Citizens of Goleta Valley v. Board of Supervisors (1990)
52 Cal.3d 553). The EIR should briefly describe the rational for selecting the alternatives to be-
disenssed agwell as briefly explain the agencies decision for any alternatives considered by-the
agency but rejected as infeasible. Factors for eliminating alisrnatives from detailed consideration

 infzasible the mitigation measures or alternatives identified in the emvironmental impact repart.”
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in the EIR include; 1) failuré‘ to.-m'ect most of the basic project objectives, 2) infsasibility, or3) .

inability to avoid significant environmental impacts. (14 CCR §13126.6 ©). The alternatives

" analysis should contain sufficient ‘nformation ebout each alternative to allow meaningful

evaluation and comparison with the proposed project. A matrix displaying the major .

. characteristics and significant environmental effects of each alternative niay be used for this

purpose. -(14 CCR §15126.6 (4)). The range of alternatives that must be evaluated is'governed
by the “rule of reason” that requires only those alternatives necsssary to permit a reasoned
choice. Additionally, alternatives shall e selected and discussed in a manner to foster

- meaningfil public participation and informed decision making. (14 CCR §15 126.6 ().

Here, the TROA failed to lock at alternatives and potential mitigating actions in the Draft
EIS/EIR. Although the docurhent does give some detail on the alternatives selected for znalysis, - .
it fails to meet the CEQA requirements in regards to the alternztives considered and rejected..
Section 2.V of TROA refers to a Report to Negotiators which is apparently a detailed report
given to a select group of stzke holders who were given mandatory signature authority, and an ~
opportunity to reject additional Alternztives that were not detziled in the Draft EIS/EIR. -
Numerous alternatives were evaluated to assist the negotiators in developing an operating
agreement. The Report to Negotiators was intended 1o serve as the draft FIS/EIR for TROA, but
due to indeterminate issues, it was modified and distribution was restricted to the negotiating
pafties. Jt contained a “NEPA-style analysis of five potential project alternatives.” It is unclear '
the fate of the other zlternatives that are not discussed in the Draft EIS/EIR. According 10 the
Drzft EIS/EIR Section 2.V, “the projected adverse offects on water resources of each preliminary

. glternative were unacceptable to one or more of the negotiating parties with mandatary signaturs

authority . . . . Accordingly, the alternatives evaluated in the Report to the Negotiators were
rejected, and negotiations continue”, apparently leading to the Draft EIS/BIR. If rejection by
interested parties were a criteria for disqualification of alternatives under CEQA, then the
analysis of alternatives proscribed by CEQA c¢ould not inform the decision maker and would be
nothing more then a post hoe rationalization to support decisions already made.

The procedure for alternatives analysis descrihed in the Draft EIS/EIR does not follow the
procedure provided in CEQA. There is ho provision in CEQA to have 2 selacted group of stake
holders malke a preliminary determination of alternatives and thus circumvent the requirements
of a thorough assessment of all alternatives. Additionally, the purpose of a thorough, detailed

* analysis of alternatives is to inform the decision maker and the public. The pre-Draft EIS/EIR

exclusion of alternatives and cursary discussion in the Draft EIS/EIR does not meet the intent of
the CEQA alternatives analysis. In addition, the claim that the alternatives were 1ot fully
analyzed because they affected water rights appears disingenuous. All of the options, including
TROA will interfere with water rights. It just happens that the rejected alternatives interfere with
only the negotiator’s water rights. The TROA. will interfere with water rights in the Newlands

Project (see Binder Comments). If interference with a wyater right s reason for removal from
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analysis, then the TROA itself is on no better footing then any of the rejected alternatives.

The Celifornia Supreme Court has determined that an EIR must contain a meaningful
discnssion of both mitigation and alternatives. Laurel Heights Improvement Assn V. Regents of
the University of California (1988) 47 Cal3d 376, at 401-402. In Laurel Heights, alternatives
. for a university biomedical research facility in a draft EIR were determined to be inadequate.
The draft EIR identified three types of alternatives: no project anywhere, alternative sites cn
campus, and alternative sites off-campus; but gave cursory featment o these altematives which
received-only 2 small amount of text in the largs EIR. The court determined that these brief
review offered nothing more then inappropriate conclusory statements and provides no
. information to the public to endble it to understand, evaluate, and respohd. The court states that
~ “the key iggue is whether the selection and discussion of altérnatives fosters informed decision
- making and informed public participation.” Id. at 404. The Regents argue that alternatives had
" already been considered and found to be infeasible during the internal planning processes and
that ETR need not discuss a clearly infeasible project alternative. " The court rejects a result that '
“would require blind trust by the public, especially in light of CEQA's fundamental goal that the
© public be fully informed as to the environmental consequences of action by their public officials.
“To facilitate CEQA's informational role, the BIR must contain facts and analysis, not just the
agency's bare conclusions of opimions.” Id. at 404 (quoting Concerned Citizens of Costa Mesa,
Ine. v. 3ni Dist. Agricultural Assn. (1986) 42 Cal.3d 929,935). '

- - Asin Laurel Heights, the TROA Draft EIS/EIR should not call for blind faithinthe
. negotiating parties to determnine the feasability of alternatives. If the negotiators feel that the -
altermatives have significant impacts not apparent in TROA, thenihe Draft EIS/EIR is the place
to firlly explain the alternatives and the reasons for selecting TROA. The scant 2 paragraph
description and conclusory staternents regarding impacted water rights in section 2.A. of the
Draft EIS/EIR can hardly be said to fully inform the public. The information provided in

Attachment G regarding the alternatives basically reiterates the same information n section 2A,
and the computer model used to extrapolate the data in Table 1 is suspect. ' '

Finally, the alternatives considered but rejected do not include a reasonzble range of

" glternatives as required by CEQA. Some alternatives not considered are: 1) construction of
additional reservoirs; 2) use of watsr banking or underground storage for drought protection; 3)
use of interbasin transfers that allow pumping of underground aquifers and transmission of the
water to the Truckee River or as 2 substitute for water diverted from the Truckee River; 4)

" conservation measures financed by the parties seeling to increase their water supply, such as
piping of diverted water, additional water metering, installation of low flow devices, chatneling
of the River to minimize evaporation, planting of shade trees 10 reduce temperature, eic.; 3) '
providing a leasing mechznism for times of drought, when water right owners may lease their
watet 1o increase the supply needed for M&T or fish flows. The only mention of any of these
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. suggested alternatives in the Draft EIS/EIR is a conclusory statement in section 2.V. that
“Constructing a new reservoir was not considered as an alternative because it would have

- exacerbated degradation of riverine fish and riparian habitat as well as created additional
cumulative environmental impact throughout the Truckee River basin.” This is not a sufficient
discussion designed to inform; it is merely an admission that this altgm’ati\fe. was not considerad.

Both the California and the federal courts have declared that the consideration of
alternatives must be judged by “the rule of reason”. Cirizens of Goleta Valley v. Board of
Supervisors (1990) 52 Cal3d 553 At 565. CEQA establishes no categorical legal imperative &3

1o the scope of altermnatives 1o be analyzed in an EIR and each case must be evaluzted on its facts,

which in turn must be reviewed in'light of the statutory pmpos‘c." Citizens of Goleta Valley v.
Board of Supervisors (1990) 52 Cal 3d 553 at 566 Reasonable or feasible alternatives must be
analyzed. The guidelines at Title 14 CCR §15364 define feasible as “means capable of being

- accomplished in 2 successful manner within a reasonable period of time, taking into account '
economic, environmental, legal, social; and technological factors.”

Here, the alternatives accepted require water to be stored znd released without
permission of the owner, preclude certain storage and release for decreed water rights and users,
and provide benefits to non-water-righted uses at the expense of water-righted uses. These
‘actions are in conflict with § 205(a)(2) of P.L.101-618, which states that water is to be stored and
released from Truckee River Reservoirs to satisfy exercise of water rights in conformance with
- both the Orr Ditch and Truckee River General Electric Decree. If the alternatives are counter 1o
existing law they need not be analyzed (CCR § 15126.4(2)(5)). Inaddition, § 205(a) 1)@ of
P.1.101-618 requires TROA to carry out fhe terms of the Preliminary Settlement Agreement
vetween Pyramid Tribe and Sierra Pacific. The stated justification for rzjection of alternatives is
that any alternative rejected by a party with mandatory signature authority is not feasible because
the TROA requires the approval of these parties. However, P L. 101-618 reguires full
compliance'With WNEPA and state law, including CEQA. ' _ '

Here, TROA is the scle proposed document to determine the operation of the Truckes
Tjver reservoirs, Potential conilicts with the Orr Ditch and Truckee River General Electric
Decrees ate fatal to an alternative to TROA. Section 210 (5)(13) of P.L.101-618 states that the
Act shall not be construed to conflict with or slter the Orr Ditch or Alpine Decrees. Failure to
comply with CEQA’s requirsments for alternative analysis mekes the document inadequate.

FNVIRONMENTAL SETTING

The Draft EIS/EIR fails to adequately describe the current envirbﬁngantal setting and its
baseline conditions. NEPA requirss that an environmental impact study adeguately consider and
disclose the environmental impact of its actions. The only way to fulfill this mandate is to
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examire curent haseline conditions against which the various proposed alternatives can be
evaluated. Asrecognized by the Ninth Circuit, without estzblishing baseline conditions, there is
simply no way to determine what effect an action will have on the environment and, '
consequently, no way to comply with NEPA. See American Rivers v. Federal Energy

Reguldtory Commission, 201 F.3d 1186, 1135 (5% Cir. 2000), guoting Half Moon Bay
Fishermans’ Mktg. Ass’nv. Carlucct, 857 F 24 505, 510 (6% Cir.1988). Itis, therefore, critical

to the NEPA process that the current environmental conditions be fully and accurately defined.”
7 - . . . , -

Notwithstanding the above, the Draft EIS/EIR £ails to properly describe the current '
environmental setting, fails 1o consider or take into effect important aspects of Truckee River
management, and fails to fully analyze current conditions as an alternative o the three analyzed

alternatives (No Action, LWSA, and TROA), Deficiencies in this'regard‘include but are not
limited to the following: ' ; S :

o The Draft EIS/EIR does not analyze current conditions as a separate alternative to
" theNo Action, LWSA and TROA alternatives. While comparisons to current
© condiTiofns afe fé’fé‘ffé’c’i’ t6 tecdsionally in'the Diaf TIS/EIR, tse of baseline
compariscns is incomplete. By way of example, Table 2.1 0 describes a Summary
.. of Bffects of Alternatives on Resources. The Table compares current conditions
" 4o the No Action, LWSA and TROA alternatives in the categories of effects to the
economic environment, social environment, and cultural rescurces. However, a
 comparison of current conditions to the three alternatives is-omitted In the
 important categories of the effects on water 18SOUrces, Truckee River flow,
exercise of water rights to meet demand, groundwater, water quality,
sedimentation and erosion, biol-ogical'resdurc'es,"and recreation. See Draft
FIS/EIR, p. 2-53 - 2-62; s¢e also Draft EIS/EIR, Table 3.96, p. 3-389. Analysis
should be conducted, and resultant tables and discussion provided, to compare the
proposed action to current conditions with consistency throughout the Draft -
EIS/EIR. In particular, this needs to be provided in reference to the potential
impacts, and changes from current conditions end operations, of the Newlands
Project. See Draft EIS/EIR, p. 3-388 - 3-351, : .

b. The Draft SIS/EIR does not adequately describe historic and current management
of the Truckee River. It fails to adequately disclose and analyze the TRA and the
OrF Ditch Decres nor doss it fully analyze the impact the proposed action on the
menagement of the rver. ' : L :
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GENERAL INADEQUACIES IN THE DRAFT EIS/EIR
1. The Draft EIS/EIR Is Neither Readable Nox Understandable.

: The requirements that'an environmental impact statement must.be both readable

and understandable derive from the goal of ensuring that the statement serve 2s an sffective tool
for decision makérs and the general public alike. To that end, the applicable regulations require
' that environmental impact statements be writteri in plain language so that decision makersand
the public ¢an readily understand them. Seé 40 CER. §1502.8. The statements arsto be
“soncise, clear, and to the point and shall be supported by evidence that the agency has made the
necessary environmental analyses.” See 40 C.E.R. § 1502.1. . The text of the environmental
impact statements should be less than 150 pages and for proposals of upusual scopeor .
complexity shall normally be less than 300 pages. See 40 C.F.R.§ 1502.7. At the same time,
zdditional materials, in the form of an appendix, should be circulated with the statement and
rmust include material prepared in connection with the statement that substantiates any analysis,
that is analytic in nature, or that is relevant to the dezision to be made. See 40 CF.R. §1502.18;
see also Oregon Environmental Counsel v, Kunzman, 817 ¥ 2d 484, 494 (S® Cir. 1987) ("fan EIS -
must be ‘organized and written in language understandable to the general public and at the same
time contain sufficient technical and scientific data to alert specialists to particular problems
within their expertise™) (infernal citations omitted). it not disclosed in the form of an appendix,
. the technical and scientific data must be readily available on request, See 40 CF.R. § '

" 1502.18(d). ' ' L _ ' :

A clear understanding of the Draft FIS/EIR first requires that the public understdnd
TROA and what it is attempting to accomplish. A reading of the appendix containing TROA
cives one with the samé feeling that a federal judge had when first encountering the federal -

Clean Water Act. ' - :

The Clean Water Act (“CWA™) is an enigmatical piece of legislation. Filled with
more sesquipedalian jergon than a year’s subscription to any trade journal and a
byzantine system of cross references; its intricacies are virtually indecipherable.

Citizens"Coal Counsel v. Environmental Protection 4 gency, _ F.3d__ (6th Cir. 2004), No.
02-3628, | | | o
 The TROA is a complex docurnent, £l of cfoss references and unique definitions, that
test the reaches of the human brain. It also leaves cne with the feeling that something is
happening with the water, you just can never tell what or when, The Draft BIS/EIR doss not
improve upon the TROA much. Tt also contains a byzantine collestion of definitions and jargen o
and cross references to other provisions of TROA that leaves one in a whirlwind of concepts.
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Never once in the Draft EIS/EIR does the document attempt to set forth any factual scenarios that
would mimic real world conditions that the public can relate to and then atternpt to describe how

TROA works. This is not too much to ask for so important a proposal.

* Tn the present case, the Drait EIS/BIR far exceeds the page limitations recommended by
the regulations. It is unwieldy, particularly for members of the general public. At the same time,
the appendices fail to provide a1l necéssary data required to permit specialists to fully analyze the-
ccientific basis for the conclusions reached in the Draft EIS/EIR. Materials which were prepared
:n conmection with the Draft EIS/EIR that could be used to substentiate or discredit the analysis '
_ and that are relsvant fo the decisions at issue were not fully &sclosed in either the body of the

" Draft EIS/EIR or the appendices thereto, and were not made readily available on request. To the
contrary, in an effort to receive the data and information, TCID was required to submit formal
réquests pursuant to the Freedom of Information Act (“FOLAY). For these reasons, the Draft
EIS/EIR fails to satisfy the readability 2nd understandability requirements.

2. Bias in the Selection of Alternatives and iﬁ the Anaiysis.

The Draft EIS/EIR evidences impermissible agency bias and ;m attempt to justify
This comment has two cormponents. The first is that you cannot so

decisions already made.
ernatives. The

narrowly definé a project so as to dismiss out of hand all other reasonable alt
" second is that the DELS cannot conirive a purpose of a project to be g0 slender so as to define
“feasonable alternatives” out of consideration or out of existence. The second is that agency bias
cannot interfere with the obligation ro consider and weigh the pros and cons of all alternatives. -
Sometimes, agency bias is evidenced by picking a program or desired outcome, thus
forgoing all other reasonable alternatives. See Muckleshoot Indian Trike v, U.S. Forest Service,
177 F.3d 800, 813 (9% Cir. 1999). Or, as in the present case, by stating without further
explanation that all other altermatives either would not be agreed to by the parties oI would -
conflict with P.L, 101-618. See e.g. Simmons v. United States Army Corps of Engineers, 120
F.34 664, 666 (7% Cir. 1997). In our cese, iT you boil it down, what the Draft EIS/EIR tells usis
that the drafiers believe that thére 1s only one way, TROA, to comply with or satisly the
requirements of P.L. 101-618. I think z closer look will reveal that this is not the case, and there
are viable alternatives that either individually or in combination will satisfy the objectives of P.L.
101-618. If that is the case, then by only considering TROA as an option, the parties involved
have sffectively engaged in the following tactic: ' ' o .

One obvious way for an agency to slip p_aét the sirictures of NEPA is 0 contrive a
purpose so slender as to define competing “reasonable altematives” out of consideration
(and even out of existence). The federal courts cannot condone an agency’s frastration of
Congressional will. If the agency constricts the definition of the project’s purpese and
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_thereby excludes what truly are reasonable alternatives, the EIS cannot fulfill its role.
Nor can the agency satisfy the Act. ' ‘

id

Administrative bias also was sddressed in Sierra Club v. Forehlke, 345 F. Supp. 440
. (W.D. Wisc, 1972). In that case, plamntiffs sought injunctive relief to restrain deferdants from
commencement of construction of a flood control dam and reservoir project. Although the court
did not find enough evidence of administrative bies to warrant injunctive relief at this stage, the
cowrt did go through allsged tactics by which agencies have manipulated the contents of areport

o justify a desired end and addressed the mannet in which other courts have addressed the
problem of administrative bias. In Sierra Club it was alleged that the agency used misleading
statements, double standards, distortion of benefits, understatement of disadvantages, and partial
disclosures evidenced a “total lack of open-minded willingness to consider fairly all

ternatives.” The Draft EIS/EIR contaitis distortions, unsupported assumptions, and a flawed
computer mode! analysis that is evidence of bias. S -

3. The Draft EIS[EIR Imp érmissibiy Incorporates Other Documents.

" The Draft EIS/EIR incorporates other documents into the analysis without properly
summarizing those documents, Particularly in Attachment G addressing the range of altematives
that were “considered” but rejected, justification for the decision is based on reference to a
document and series of underlying studies not produced as part of the Draft EIS/EIR. While
under some circamstances, such or incorporation by referenice is permitted, there are restrictions.”
See 40 C.F.R. § 1502.20% see also 40 CR.F. §1502.21.2 - ' : '

? “Tiering: Agencies are encouraged to tier their environmental impact statements o
eliminate repetitive discussions of the same issues and 1o focus on the actual issues ripe for
decision at each leval of environmental review. . .. Whenever a broad environmental impact
statement has been prepared (such as a program of olicy staternent) and 2 subsequent statement
ot environmertal assessment is then prepared on an action included within the entire program or

- policy (such as a site specific action) the subsequent statement ot epvironmental assessment need
only summarizs the issues discussed in the broader statement and incorporate discussioris from
the broader statement by reference and shall concentrate on the jssues specific to the sabsequent
sction, The subsequent document shall state where the earlier document is avaiiable Tiering may

also be appropriate for different stages of actions.” -

3 “Incorporation by refererce: Agencies shall incorporate material into an environmental
impact statement by reference when the effect will be to cut dovwn on bulk without impeding
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~ Virtually the entire justification for rejecting the alternatives identified in Attackment Gis

contained not in the document itself, but through reference o the Report 1o Negotiators and to
other “studies™ and “oxtensive computer simulation effort.” See Draft EIS/EIR, p. Gi-1. To my

knowledge, the Report to Negotiators has not been produced pursuant to our FOIA request, nor
has information and data relating to the underlying studies. Such nondisclosure alone, and
specifically the failure to imake it available for inspection within the time allowed for commentis -
- objectionable, See 40 C.F.R. §1502.21. Improper tiering and incorporation by reference is 4
close cousin to ahother challenge, which is a challenge to the scientific integrity of the EIS and a
failure to provide complete information serving as the basis of the decision. - ‘

4. The Preparers Faﬂ_ed to Insure the Scientific Tntegrity of the Analyses (1502.2_4)

- NEPA requires scientifie integrity in the preparation of a detailed statement. See 40

CFR. §i502.24 (“Agencies shall insure the professional integrity, including scientific integrity,
OF the discussions and analysis in environmental fmpact statements. They shall identify any
methodologies nsed and shall make explicitly refererice by footnote to the scientific and other
sources relied upon for conclusions in the statement. An agency may place discussion of
methodology in an appendix.”) NEPA also requires that the public have access 1o all pertinent .
sformation in order to understand the environmental impacts. ‘ -

A good discussion of a challenge to the scientific methodalogy is found in Public Lands
Council v. Powell, 379 F.3d 738, 749-50 (9% Cir. 2004). Of particular import is the Court’s
conclusions that the withholding of information relating to the model’s variables as well as the .
model’s shortcomings violated NEPA. See Public Lands Council, supra, p. 750 (“The Forest -
Service’s heavy reliance on the W ATSED model in this case dees not meet the regulatory
requirerments because there was inadequate disclosure that the model’s consideration of relevant
varizbles is incomplete . We hold that this withholding of information violated NEPA which

- requires up-front disclosures of relevant shortcomings in the data or models™). Conclusory
ctaternents are insufficient, and impact statements showld be rejected that “suffer from a serious-
tack of detail and rely on conclusions that are based on assumptions without supporting objective
data. See Rankinv. Coleman, 394 F. Supp. 647, 656 (E.D. North Carolina 1975), guoting '
Brooks v. Volpe, 350 F. Supp. 269, 276-277 (W.D. Wash, 1972), aff'd per curiam; 487 F.2d 1344
(9* Cir. 1973). : - - ‘ :

egency and public review of the action. The incorporated matérial shell be cited in the statement .

amd its content briefly described. WNo material may be incorporated by reference unless it 1s

reasonably available for inspecticn by potentially interested person within the time allowed for

comment. Material based on proprietary data which is itself not available for review and '
" somment shall not be incorporated by reference.” - | S
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In the present case, the shortcomings of both the model and datz inpﬁtted into the model
are discussed at length in comments prepared and submitted by Dr. Willem A, Schreuder and
Charles W. Binder on behalf of TCID. In sum, the deficiencies include but are not limitéd ic the
following: - : o

a. The Draft Draft EIS/EIR incorporates many assumptions into its analysis and fails
to provide sufficient supporting data to back up the assumptions. By way of .‘
example, the assumnptions iricludsd in the No Action alternative and inadequately

. defined and imsufficient data in support of these assumptions is provided.

b - The Draft Draft EIS/EIR is based on'an ovtdated and flawed model that cannot be’
relied up to ensure the scientific integrity of the Draft Draft EIS/EIR. It is
premised on theoretical appraaches and research methods that are not generally
accepted in the scientific community. Accordingly, the true impacts of the -
alternatives cannot be accurately predicted or analyzed under the current model..

c. The data used in the model analysis is flawed and relies upon the use of long-term
averages to analyze impacts when annual and monthly anzlysis would be both-
rore accurate and further reveal additional impacts. See e.g. Water Resourtes
Appendix, Exhibit 5. T '

d. The Draft EIR/EIS fails to include analysis'of all TROA proviéions and, therefore -
fails to analyze the entire propdsed action. Of concern, is that in evaluating only
segments of the proposed acticn, masks its true impacts. :

e. The model uses river flows for points on the Truckee River that are different than
the USGS gaging stations for historical streamflows, and model cutput was
processed using a program to estimate streamflows at the other locations. An
adequate explanation for the use of estimates as opnosed to historic data at the
USGS gaging stations was not offered, and the result is that it impedes the ability
to accurately analyze model results in comparison 10 historical conditions. See
e.g. Water Resources Appendix, Exhibit 2. The use of these estimates, and
oihers, without adequaté data and rationale to support the use of the zstimates,
render the analysis flawed. ' '

 Under NEPA, all federal agencies have a duty to “insure the professional integrity,
including scientific integrity, of the discussions and analyses in the environmental impact
gtatements.” 40 C.E.R. § 1502.24; Utahns for Better Transp. v. United States Dept. of Transp.,
305 F.3d 1152, 1181-82 (10th Cir. 2002). Similarly, the CEQA requires agencies 10 relyon
precise data when that data is available and the EIR must include facts and analyses sufficient to -
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allow for informed decision malking. 14 Cal. Code Regs. § 15151; Citizens of Goleta Valiley v,
Board of Supervisors, 32 Cal.2d 553, 568 (1950); see also Berkeley Keep Jets Over the Bay
Comm. v. Board of Port Comm’rs, 31 Cal. App. 4th 1344, 1370 (lead 2gency must use every -
effort to discloge all information about significant impacts).” - ' '

. Agencies can rely on computer models to help make these analyses, but the micdels ﬁmé{
be re}evant to the inquiry and updated 1o reflect current conditions. Friends of Boundary Waters
Wilderness v. Dombeck, 164 F.3d 1115, 1130 (8th Cir. 1599) (upholding use of model that “was:

' fully updated” and relevant); National Wildlife Federation v. E.P.A., 286 F.3d 554, 365 (D.C.~

Cir. 2002) (upholding use of old model because it was “quite accurate oVer these last 25 years
and remains an objective, established tool”). - -

- Equelly important, the model must incorpdrate all available scientific information, or risk
numning afoul of NEPA. See 40 CF.R. § 1502.22; ¢f Am. Iron & Steel Inst. V. EPA,115F.2d
979, 1005 (D.C. Cir. 1997) (acceptable to proceed with imperfect information but not if
information is readily available); Environmental Defense Fund, Inc. v. Coastside County Water
Dist., 27 Cal.App.3d 695, 706 (1972) (“It should be understood that whatever is required to be
considered in an EIR must be in hat formal report; what any official might have known from

other writings or oral presentations cannot supply what is lacking m the report.”). If the agency’s

decisions regarding the modél were arbitrary or capricious, then the decisions can be overturned.
Public Lands Council, 375 F.3d 743, n.5; Lee . United States Air Force, 354 F.2d 1229, 1243

(10t Cir. 2004).

Here, BOR and WR. arbitrarily failed to include cmci-aldata in the analysis, data thatis

readily available. Also, the model used to prepare the Draft EIS had been replaced by an updated

version that BOR and DWR chose not to use. ecanse both of these actions are impermissible
under the NEPA, the draft IS is invalid. o

The Draft’s analysis was generated using an cutdated version of the model’s software.
While it may have been acceptable to use old software £ 5t was still accurate and relevant, the
fact that 2 new version exists abviates this possibility. See National Wildlife Federation, 288
E.3d at 565, And, since the software was ouidated, it could not qualify as “fully updated,” and
thus appropriate for the agency {0 uge. Friends of Boundary Waters, 164 F.3d at 1130, Also

“In general, these casss analyzing NEP A play an lmportant role in applying and
nnderstanding CEQA. “Recognizing that she Califarnia act was modeled on the federal statute,

. we have consistently treated judicial and adminisirative interpretation of the latter enactment as

persuasive authority in interpreting CEQA.”. Wildlife Alive v, Chickering, 18 Cal.3d 190,201
(1976). o T o
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-critical was the agencies’ failure to include the available scientific information that would allow
for the model to make reasonable predictions. See Commonwealth of Mass. v. Andrus, 594 F.2d
872, 886-87 (1st-Cir. 1979) (upholding use of model that was fawed but could not be updated
because “not enough scientific data was available to make the kind of [elaborate] model

envisioned by EPA worthwhile™).

Specifically, the Draft fails to discuss many different, znd readily obtainable, reasons for -
' possible impacts. These primarily concern water supply jssues. Under CEQA, the agencies are
required to adequately analyze all water supply issuss associated with the project. Cal. Water
Code §§ 10510-10915; Siamislous Natural Heritage Project v. County of Stanislaus, 48 Cal.
App. 4th 162, 196-57 (1996); Santiago County Water Dist. v. County of Orange, 118 Cal. App.
33818, 829-30 (1981). ‘ : S _

The Draft EIS/EIR makes many assumptioﬁs that are flawed and that when incorporated
into the model have the effect of infroducing error into the impact znalysis. : :

- An example of fawed assumptions and their effect on jmpact analysis OCCUTS when the

Draft fails to account for what would happen during extreme low flow years, nor does the model
ook at a serious drought or leng-term drought. Even if this information is not specifically -
available, the Draft must contzin an acknowledgment that the information is missing, that it

would not be conomically feasible or practical to ohtain the information, and an analysis of the

pessible impacts flowing from the possible drought scenario. See 43 C.F.R.§1502.22 Thereis.

- none of this in the Draft. To £11 to include zny analysis of a drought, when five to seven year

droughts are simply part of Jife in the high desert, 1§ arbitrary on its face.

_ Pecause the Draft fails to properly account for necessary scientific information, it must be
cevised. The agencies must use a curTent, accurate version of the mode! and include the data
necessary to make accurate forecasts: Since the Draft fails to do either of these things, it is

facially invalid.
" ENVIRONMENTAL IMPACT ANALYSIS
. 1 The Draft EIS/EIR Fails to Identify Envirm;mental Tmp acfs rand Mitigations

As demonsirated, the manner which the Draft EIS/EIR analyzes the proposed.action-
and even the No Action Alternative and the * W3 A tends to mask any impacts. The document
fails to adequately analyze the impacts from not allowing return Sows fo the river, from storing
Newlznds Project Credit Water in Stampede on carrycver storage, from looking at long temn
gverages instead of focusing on month to month or year to year impacts, among others. The
document has also segmented various propesals, again masking environmental impacts. Because
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the Draft EIS/EIR does not adequately -ideiﬁify the environmental impacts, it also fails to identify
feasible mitigations that could reduce or eliminate impacts. This is 2 requirernent of both NEPA

and CEQA.

A réq'diged component of any environmental impact statement is that it include a detailed
. statemént regarding the environmental impact of the proposed action together with the' ' :
identification of any and all adverse impacts. See 42 U.8.C. § 4332(C). Accordingly, in

* determining whether an-agency complied with NEPA, the courts will consider whether the

agency took the requisite “hard look™ at the consequences of its proposed action. See Price
' Road Neighborhood Association v. U.S. Dept of Transportation, 113 F.3d 1505 (9™ Cir. 1997);
see also 40 CRR. § 1502.16 (requiring #he statement to address the various impacts or .
environmental consequences of both the proposed action and alternatives). NEPA requires that

she statements present the environmental impacts of both the proposed action as well as the
1502.14. Tt also requires an examination of

alternatives, in comparative form. See 40 CFR. §
the relationship between short-term uses of man’s environment and the maintenance and .
irreversible or irretrievable

enhancement of long-term productivity, and an examination of

commitments of resources which would be involved in the proposal should it be implemented.
also required. See 40 C.F.R.§ 1508.8.

Examination of both direct and indirect effects are

- Tocomplete the analysis, once impacts of the proposed action and zlfernatives have been
- identified, identification and analysis of measures 1 mitigate the impacts are also required.

See 40 C.F.R. §1502.14(f) (the statement must “Include appropriate mitigation measures not
already included in the propossd action or alternatives”); see also 40 CF.R. § 1502.16 {requiring
‘analysis of means to mitigate adverse & vironmental impacts). The mere listing of mitigation -
“measures is insufficlent. The envirommental impact statement must ahalyze the mitigation "
measures in detail end explain the sffectiveness of the measures considered. See Northwest

Indian Cemetery Proteciive Ass’nv. Peterson, 795 F.2d 688, 657 (9" Cir. 1986). -

In the present case; the Dreft EIS/EIR is deficient in its failure to disclose the impacts of
its proposed actien or the “alternatives” presented, and is deficient in its failure to identify and
analyze specific mitigation measures. - These deficiencies are particalarly acute when considering
‘the impacts of the TROA on the Newlands Project. The preblems with the required analysis

include each of the following.

a. The assumptions used in the No Action slternative, as well as the other
alternatives, mask the magnitude of the impacts of the proposed action,
These assurnptions include parameters that bave not ocewrred and may
pever occut, and the use of long-teym averages that mask the impacts of

. the proposed actiorL.
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- b Failure to compare current conditioﬁ'é to ﬂw proposed action mask the
-~ impacts of thé proposed action.. | :
e. - The EIS process is continuing 0 evaluate the impacts of the proposed
 action, with the findings to be revealed in the Final EIS. Procedurally, this
" is insufficient. ' o ‘
d  The mode:lé used fo evaluate the impacts of the alternatives pr'esented are

flawed and are scientifically unreliable, and therefore render unreliable the o
- findings and analysis concerning impacts. _ e _ '
e. The Draft EIS/EIR inadequately addresses the impacts of the proposed
. action on the Newlands Project. - - - ' '

f. The Draft EIS/EIR fails to define and analyze fully developed and
finalized plans for the mitigation of the adverse effects that will result if

the proposed action is implemented.
Thus, the Draft EIS/EIR fails to adequately analyze impacts undef NEPA.

The failure of the Draft EIS/EIR to adequately analyze water use and consumption is fatal
under CEQA, as well. In Sanfa Clarita Organization jor Planning the Environment v. County of
. Los Angeles (2003) 106 Cal. App.4th 715 fhe court finds a EIR inadequate for failure 1o state
accurately the amount of water available for the project. Hers, a graft BIR for & housing
development stated that the project would have sufficient water for present and future demands
based on entiflements to water from the State Water Project (SWE). Despite comments that
coiitlements do not represent actual delivered water the draft IR was finalized. In the final EIR
dry year entitlements were assumed to be 50%, and each proposed nroject would be required to
demonstrate available water as part of the sub-division approval process. The court weas critical
of the response given in the final BIR and states that wurster is too fmportant to receive such '

. cursory treatment”, and the problems raised by the public and responsible experis require a good
faith reasoned analysis in responss.. Id. at 723, (Quoting Cleary v. County of Stanislaus (1981)
118 Cal.App.3d 348,357, 173 Cal Rpir. 390.). The court determined that the EIR made no
attempt to calculate the differences between enfitlements and actual supply and “fails to

- undertake an adequate analysis of how much water the SWP can actually deliver in wet, average
. and dry years.” 1d at 724 ' ' '

TROA Draft EIS/EIR like the EIR in Sania Clarita Organization for Planning the
Eyvironment fails to adequately analyze water use and supply and is thus fatally flawed. The
projected water sources in TROA are equally speculative for numerous reasons (See Comments
from Binder znd Associates Consulting, Inc. And Principia Mathematica, Tnc.). Most of the '
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information regarding water consumption and sources of water is derived from a fatally flawed

" ‘model, meking the analysis of TROA as well as the alternative suspect. For example, the model

Las never been calibrated, verified or validated. Moreover, there are limitations in the

FORTRAN model that cause unintended consequEnces in the output. The model does not .

~ address many of the components of TROA. There have never been sensitivity runs on the output
of the model and the model assumes that the last 100 years of water TeSOUIces conditions will

repeat without doing any stochastic runs. Additionally, the fact that the Draft EIS/EIR only locks’

st long term averages {over 100 years) end not at impacts during individual months or years also
malces the analysis suspect. : ' ‘

- Additionally, like the situation in Santa Clarita Organization for Planming the,
Environment, the TROA Draft EIS/EIR 2411 1o account for population growth and extended
drought conditions. The Draft EIS/EIR study assumptions include oné that population growth
witl oceur with or without TROA. However, TROA is what ig allegedly providing drought
protection for the Truckee Meadows that would allow TMWA to increase the population served. -
Whether TROA facilitates the population growth or not, it is being used a5 a mechanism to seTve
an expanded population so that the growth inducing impacts of TROA o other infrastructure in
Reno, Sparks, Bernley, Pyramid Lake Reservation, Fallon and Churchill County should be
assessed. Local and state agencies have already planned to grow their populations' by the
mummbers used in the Draft EIS/EIR. Preswmably, the main reason that TMWA is involved n
TROA is to ensure that its population, if it does grow to 119,000 will have water to serve it in

times of drought. If TROA did not provide drought protection to allow this growth 10 119,000,
then TMWA could not be issued will serve letters for that many Louseholds. Consequently,
TROA is providing incentives for developers to come to the Truckee Meadows and to build more
houses. This is the growth-inducing efiect of TROA. Moreover, TROA will allew the Pyramid

- Lake Reservaticn population 10 grow. This Draft EIS/EIR does not address the growthimpacts'
of TROA on highways, schools, hospitals, air and water guelity, ste. This is a serious flaw in the

- document and makes it invalid. ' ‘ '

7. The DRAFT EIS/FIR Fails to Analyze Cumulative Impacts

Cumulative effecis analysis is required in an EIS: T includes a requirement that the
proposed project be analyzed in Jight of the project’s interaction with the effects of past, current,
and reasonably foresceable future projects. See Tands Council v. Powell, 379 F.34 738, 744 (5°
Cir, 2004); citing 40 CF.R. § 1508.7. WTEPA requires adequate cataloguing of the elated

‘projects, including data of time, type, place, and scale of the other projects. Id Further, the
significance of the proposed zction and likely impacts cannot be-avoided by breaking an action

info small component perts if it is part of a comprehensive straledy. See Blue Mountains
Biodiversity. Project v. Blackwood, 161 F.3d 1208 (6% Cir. 1998). o
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Under CEQA, the agencies are required to adequately analyze ell water supply issues
- associated with the project. Cal. Water Code §§ 1091 0-10915; Stanislans Natural Heritage
" Project v. County of Stanislaus, 48 Cal. App. 4th 182, 196-97 (1996); Santiago County Water
Dist. v. County of Orange, 118 Cal. App. 3d 818, 828-30 (1581). : :

_ In the present ¢zse, net all projects which stand to be impac'ted by the proposed action

- have been sufficiently analyzed. These incinde the Lzhontan Reservoir, Stillwater Wildlife
Refuge, Carson Lake and Pasture, Fernley Wildlife Manzgement Area, the Naval Air Station at
Fallon, modification to the OCAP 10 accommodate Newlands Project Credit Water, and ‘
recoupment . In addition, he drafiers of the Draft EIS/EIR failed to take the

_ required “hard look™ at the following inipacts: -. o

a.  Impactson Newlands Project Operations and, in particular, increased wa'ter.
' shortages. See Draft EIS/EI& D. 3_—3 88 - 35391; -

b Ec_onomic impacts, in particular stemming from the shifting of water use from
agricultural uses to Mé&I and other usss ‘s well as the économic effects of water
- shortages on agricultnral revenue due to a reduction in crop yields, drop in hydro
powet generation and revenues, and reduction of water delivery fees received by
TCID; ' ' '

c. Environmental impacts including adverse impacts on &r quality duc to a shift in
water use from agricultural to non-agricultural uses; - R

d. Impacts relating 10 groundwate;y and other waler rssc.)_urces; ﬂ

e llﬁipr ets on'water storage and car'ryoyer storage;

£ Impaéts falai'mg to in_cre_a'sed urban development and growth inducement,
g.- Illlpaﬁfs on Pyrmid&Lalkédrést@ration efforts;

h. - Recreational impacts including impacts on tie use of Lahontan Reservoir for

recreational purposes.

. For those impacts not analyzed in detall, the Draft Dreft EIS/EIR fails 1o provide an
adequate factzl basis for the conclusion that there wereno significant impacis or that impact -
analysis was not required. : : : '

TFailure to identify these signiﬁcaﬁt environmental impacts means that the Draft EIS/EIR
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has also failed to identify wmitigations and to determine if jmpefots can be cverridden under-

3. The Draft Z1S/EIR Segments the Project and Hides Impacts,

_ Both NEPA and CEQA require that the whole project be analyzed ir the EIS/EIR and not

just portions. Failure 1o analyzed the whole project sends to mask the potential environmental
impacts. Natural Resources Defense Council v. Callaway, 524 F24 79 (2d Cir. 1975; Cady v.
Morton, 527 B.24 786 (97 Cir. 1975}, S

CEQA defines a "project” as the "whole of an action” that has the potential toresult ina. C
physical change to he environment " directly or ultimately." Cruidelines § 15378(a). Thus, the '
“terma "project” refers to #he entire set of activities for which government approval is sought and
not just to each separate and distinct government approval necessary for the project activity 1o
oceur. Guidelines § 15378(c). Lead agencies may not improperly reach +he decision to forega
preparation of an FIR by segmenting a project into various stages of approval, focusing on pieces
" 4 seolation, and failing te consider the project as a whole. This prevents lead agencies from
fragmenting environmental analysis info discrete parts of projects, and thereby avoiding full
ervironmental disclosure. See Bozung v. Local Agency Formation Commission, (1975) 13
Cal.3d 263, 283. Piecemeal environmental review that 1gnores the end result of the entire project
. is unlawful. See Christward Ministry v. Superior Court, (1986) 184 .Cal.App.3d 180,193.

o In Christward Ministry, the court held that an EIR should have been required for a.

" “general plan amendment designating an existing landfill site to permit various waste disposal
activities, although an EIR would be required later for the specific use permits for such disposal
activities. Jd Likewise, i1 Citizens Assn. for Sensible Development V. County of Inyo, supra,
172 Cal.App.3d at 167, the court held that 2 county impropeﬂy prepared @ negative declaration
for a general plan amendment and rezoning for a shopping center followed by another negative
declaration for & subdivision map and soad abandonment because the county failed 1o analyze the
impacts of the entire development. | ' '

Tn the Draft EIS/EIR doés not Addressthe entire “project,” but athet segments the projsct
=nd fails to adequately address future actions necessitated by TROA. Reference is made to the
Newlands Project Credit Water but use of this credit water is not modeled of anzlyzed in the

. Draft HIS or the Draft TROM. Additionally, reference is made to storage of credit water in
Donner Lake. Donner T ake storage rights are owned as an undivided interest between TCID and
Gierra Pacific. No use of Donner 1 zke for credit storage under TROA can'be made without
permission from TCID. The TROA discussion states fhat certain provisions of the Truckee River
sgreement (TRA) would be changed but nowhers are these provisions identified or described.

Tn fact, nowhere in the Draft EIS/EIR is there 2 description of the TRA and how it has been used
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in the past to manage the Trackee River for the last 69 yeafs..' The section on Reservoir '

Operations purports to allow TMWA to exchange watet in Donner Lake for Fish Credit Water.

- Since the water in Do;mer Lake owned by TMWA is an undivided one half interest in common
with the TCID, any use of such water as Fish Credit Water can only be done with the express

consent of TCID. The reference to Newlands Project Credit Water being removed from -

Lahontan is unsuppertable since this is being segmented from the TROA proposal and it can_not'
ight owners. Moreover, the

be accomplished without permission of the Newlands Project water
. Fernley Credit water has also been segmented in the analysis. '

‘ ~ An EIS must include analysis of environmental effects of future activities if: (1) itisa

' reasonably forssesable consequence of. {he initial project; and (2) the future expansion or actionl
will be significant in that it will likely change the scope or nature of the initial project oz its
epvironmental effects.. Lawrel Heights Improvement Assn v. Regents of the University of
California (1988) 47 Cal.3d 375, at 306. The contents of the EIR must discuss future and’
commutative environmental effects and an agency must consider the commutative effects of its
action before a project gains irreversible homentum, City of Antioch v. City Council (1986) 187
Cal. App. 3d 1325 at 1333, Environmental constderations cannot be masked or minimized by

- chopping a large project irito smaller segments cumulatively may have disasters consequences.

Plan for Arcadia, Inc. v. City Comncil of drcadia (1974, 2™ Dist) 117 Cal Rptr 96 at 105, ‘

Further, not only must reasonable anticipeted fature projects be considered in the EIR, but they

rast be discussed in the cumulative analysis. Terminal Plaza Corp. v. City and County of San

Francisco (1986, 1% Dist) 223 Cal Rpir 379 at 385-386.. = - -

 The cumulative impacts of fhe TROA should be analyzed for Labontan Reservolr,
groundwater in Churchill County, immpacts on Stillwater Wildlife Refuge, impacts on Carson lake
and Pasture, impacts on Fernley Wildlife Management Area, impacts oL the Naval Alr Station at
Fallon, impacts from modification to the OCAT to accommodate Newlands Project Credit Water,
impacts from f;ecoupment(since' there is a judgment in the case) and impacts from water nights
acquisition pro grams. All of these other actions have the potential to impact TROA and their
cumulative impacts should have been anzlyzed. ‘ '
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C C)NICLUQION

For the foregomg reasons, the Draft EIS/ETR should be Wlthdmwn substamlally revised
and recirculated for pubha cormment. :

Smceruly, |
{CQUAJD REDFORD & VAN ZANDT LLP

VI %

. E , Michael J. VanZandt_
- o . S Attorneys for Truolcce—%‘ nlmgatlon DlSTflCt

‘cc: Lyman F. McConnell

Charles Binder
‘Willem Schreuder
Brad Goetsch
Michael Mackedon
Flizabeth Ewens

" Justin Lucke
Nathen Metcalf
Michael Cogney -

- GNAD ocs\l 8068\00E%\corrﬂsw::\QOGfi Comment Letter, de
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COMMENTS QOF McQUAID BEDFORD & VZAN ZANDT LLP ON DRAFT TROA EIS/EIR
~ Chapter 1 Pﬁrpose and Need |

1. P. 1-7. Change applications filed by the Washoe County Water Conservation District, Sierra
Pacific (now Truckee Meadows Water Authority (TMWA)) and the Bureau of Reclamation '
include two new water right applications for the Little Truckee River. The Little Truckee River
is a wributary to the Truckee River and its waters have already been adjudicated under the Orr
Difch Decree. See U.S. v. Orr Water Ditch Company, et al., Bquity A-3, p- 10 (D. Nev. Sept. 8,

1044).

5 P.1-7. The EIS states that changes would e made to the Newlands Project Operating _
Criteria and Procedures but does not specify what these changes would be or when they would be
implemented. No such changes are modeled in the Draft TROM. Reference is made to the '
Newlands Project Credit Water but use of this credit water Is not madeled or znalyzed in the
. Draft BIS or the Draft TROM. The water rights adjudicated to the Newlands Project water right
owners includes a 260,000 acre foot storage right in Lahontan Reservoir. Any reduction in the
amount of storage right in Lahontan Reservoir would constitute a major change to the Orr Ditch.
' Decree. Any change in the place of sterage, for example from Iahontan to Stampede Reservoir,

would require the permission of the Newlands Project water right owners. L : '

3. P. 1-7. The EIS specifies that TROA will not take effect until certain litigation is settled. All
of the lawsuits referred to have been brought by the Pyramid Laie Paiute Tribe of Indians. To
" our knowledge, nope of the litigation is active. Moreover, the action against TCID was . '
dismissed in 1985, almost 20 years ago. The litigation against the Navy Is over, as well,
Therefore, resolving these cases through TROA provides 1o bénefit to TCID or the other parties.

. Resolution of the other cases, if still alive, will not affect the resolution of the dispute in Nevada

v, U5, 463 U8, 110 (3983).

or in Donner Laks, Donner Lake storage

4 P. 1.8, Reference is made to storage of credit wat
a Pacific. No use of Donner

ey R

: -righté are owned as an undivided interest between TCID and Sierr :
Teke for credit storage under TROA can be made without permission from TCID.

5. P. 1-8. Reference is made to the Pyramid Lake Tribe’s interest in water under State Engineer |
Ruling 4683. This ruling hes been appealed by TCID, the City of Fallon and the Corkill
Arothers, and the maiter is pending in staie court in Nevada, There is a stay In effect that |
prevents the State Enginesr from issuing a permit to the Tribe. The State of Nevada has recently
moved the court to dismiss the appeal. The couft has not ruled on the motion. Therefore, until
this mafter is resolved, there can be no confirmation of rights to the Tribe. '

6. P.1-9. The Orr Ditch case adjudicated not only the Truckes River but also its tributaties.
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" COMMENTS OF McQUAID BEDFORD & VAN ZANDT ON DRAFT ’l%A EIS/EIR

. 7P, 1-10. The discussion of the Truckee River Agreement (TRA) speaks.orly to the operation '
- of Lake Tahoe and Boca, not to river operations which 18 the mair compenent of the TRA. See
general discussion on the TRA. ‘ : '

Chapter 2. Alférn_atives. ,

. 8-P.2-4102-10. -The chapter purports to describe the difference between No Action, Local
Water Supply Alternative (LWSA) and TROA. The requirements of CEQA and NEPA are that
+#he current conditions or those that will be changed by the proposed zction be compared to the .
~ various altérnatives. Here there is no depiction of current conditions and how they may differ’
from the No Action alternative. Moreover, e LWSA as depicted here has very MINor '
Ninth Circuit case law, an alternative that is

not significantly different from another alternative does not meet the requirements for a

reasonable range of alternatives. . See gemeral comments. The chapter alsc.describes a method for

eliminating alternatives and measuring them against P.L. 101-618. However, P.L. 101-618 states
in section 210 (b)(%) that nothing in the title shall be construed as waiving or altering any -
requirements of NEPA. Thus NEPA must be fulfilled in all respects. Having negotiators

eliminate reasonable alternatives because they are not acceptable to-one or mMOIe parties doss not .
comply with NEPA. Eliminating alternatives because they may cause significant environmental
irapacts does not comply with NEPA. This section does not provide a description of the -
reasonable range of altematives. -~ ' - . o

9, P.2-12. The No Action Aliernative assumes that the Pyramid lake Tribe’s will use its entire

ik Decree. This is not possible. The PLIT
s of farmland, using about 4700 acre feet of its

décreed water under Claims 1 and 2 of the Orr D
now only has the ability to irrigate about 1000 acre

decreed amount. The PLIT must file pcrmanent'transfer applications to dedicate this.water for
tnstream flows or some other use, something it has not done and has declared it is reluctant to do.

. Thus someé 25,000 acre feet of Claim ] -and 2 water po unused every year and there is no plan or
proposal by the PLIT to uge the water that can be incorporated into the No Action Alternative. if

inigwater is not used by the PLIT, then it becomes availzble for other appropriators on the river -
to divert. Moreover, the 40 ¢fs claimed by TMWA as a high priority use cornes froma
compromise struck in the Truckes River Agreement. TMWA has no right to use of the 40 cfs if

the underlying compromise reached in the TRA is undermined by TROA, The so-calied PLIT
Fallon and Corkill Brothers and no

- Appropriated watsr has been challenged by TCID, the City of |
permit for its use has been applied for or tssued by the Nevada State Engineer. Thus the
inclusion of this water in the No Action Alternative is speculative, The amount of water TMWA
may divert to clear ice from the Highland Ditch must be retumed in like quantities to the river
under the TRA. ' T ' : '

10, P.2-13 and 2-15. The assumption that TMWA and TCID each control a divided one-helf of

. Donner lake water is erroneous. The criginal intent of the Donner Lake water acquisition by '

TCID and Sierra Pacific was that Sierra would meke non-consumptive use of the water and the

2
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~ water would be returned to the Truckee River and be available for diversion at Derby Dam for
the Newlands Project. The assumption that OCAP or zny other restricticn can prevent the
. diversion fo Donner Lake water by TCID is also erroneous. The Donner Lake Water Company
no longer owns the 990 acre feet of water rights in Donner Lake. The right was condemned by
the Truckee-Donner Public Utility District and the fina] condemnation decrez has been approved -
by the Nevada County Superior Court.- ' o ' : 3

11. P.2-17. Newlands Project Water I not currently being stored in Stampede Reservoir,
aithough such storage is allowed for under the OCAP. Any such change in storage from.

T ahontan Reservoir to Stampede Reservoir would require a change application tobe filed with
+he Nevada State Engineer and the SWRCB. Only the water right owners in the Newlands -
Project can file for or request a change in storage for this water. The Newlands Project water -
right owners have completed their reimhursement for the construction of Newlands Project, .
‘neluding Lahontan Reservoir: This meass that the United States has bare legal title to this
reservoir and has no claim to the storage of water in Lahentan Reservoir. TheNo Action-
Alternative should not contain any component of storage in Stampede for Newlands Project

water. Moreover, this feature of No Action has not been modeled in the TROM. -

172, P.2-10102-22. The description of the No Action Alternative is fundamentally flawed. First
there is no discussion of the ctal amount of water available in the Truckee River watershed as.
compared to the damands that are listed for no action. Second, the aszumption that no action will -

be a continuation of plans and proposals now in place that will increase available water supply 18

highly speculative and doss nothing more than mask the trus smpacts of the proposed action. For
 examplé; the No Action slternative assumes that the Truckee Meadows will gain 25,860 acre feet
of additional water from some urknovn source. This is highly speculative. Moreover, the no” = =
action discussion assumes that between 12,570 and 22,000 acre feet of groundwater will be

“available for pumping in normal and eﬂrsmely dry years respectively. This discussion does not

acknowledge the safe yield of the aguifer undeslying the Truckee Meadows, nor the feasibility of *

pumping s6 much groundwater. Finally, the discussion sseumes that a savings of ten to nineteen

percent can be sccomplished through conservation, without any reference as 1o how this will be

accomplished. .

13 P 2-22. The assumption st the City-of Femley would only-acquire approximately 6300
acre 1eet of total water rights 1s sTTONECUS. Fermley is one of the fastest growing cities in Nevada.
There is plenty of land for expensicn for Fernley. It is logical to assume that Fernley and
developers will seek more of the existing irrigation rights in the Truckee Division and atternpt 1o
convert them to Mé&L Tt is not clear that the Water Quality Qettlement Watar rights Acquisition -
water will grow. The purchase of water rights for this purpose has stagnated recently. The more
likely scenerio for water rights in the Fernley afes is that a portion of the water rights will remain
in irigation, énd a portion will be dedicated for development. Only a small amount of additional
water will be zcquired for water quality purposes. : o
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- 14. P 2-23-_24. A review of the _LWSA préposal reveals that it

,_ "jhat California purports 10 ass
* claims should be assigned a priority according to the date of ap
- rights. Later in this document, it is stated that water gvailable for diversion
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is really no different than the No

Action alternafive.

-15 . P.2-28-27. The TROA discussion states that'caﬁain prbxéisions of the Truckee River

© Agreement (TRA) would be changed but nowhere are these provisions identified or described.

In fact, nowhere 1 the Draft EIS/EIR is there & description of the TRA and how it has been used
+0 manage the Truckee River for the last 69 years. - |

16. P.2-30-31. What is the b_'asis for assi gning a priority'to certain Califémi‘a.ﬁses ahead of

. Nevada irrigation rights? What 1 the basis for allowing TMWA priority for its claim to 40 cfs

whead of other Nevada irrigation nses? Water rights in the Truckee River watershed and
tributaries to the Truckee River were adjndicated in the Ory Ditch Decree. Why were the claims
ert here not covered in that effort?” At the very least, the California
propriation of the respective water
by the Newlands

se of PLIT s exercising its Claim 1 and 2 rights and because California

Project will be less becau
is given priority inits allccations. That is determined not to be a significant impact when any

reduction to Pyramid Lake is considered significant. This double standard protects orly the few

. who were signatories to TROA.

17. P.2-33. The document states ¢hat Credit Waters will be made up pﬁmaﬂly from Floristan

et in the GE Decree, as modified by the TRA, and are designed to
ensure that sufficient water is flowing in the river to satisfy decreed rights vinder both the GE and
Oz Ditch Decrees. Floristan Rates also provide sufficient fransportation water flowing in the

i : low diversions. Currently, any

adjustments to Floristan Rates requires the consent of Sierra (TMWA), Washoe County Water -

Conservation District, snd TCID. TROA capnot alter that zrrangement.

18. P.2-33 to 2-38. This scctioﬁ deals with the various credit waters 10 be cre'é,ted_ and

the O Ditch Decree or the
er the TRA without the consent
the parties to

recognized under TROA. Credit waters are not recognized under
TRA. The TROA purports to have the authority to unilaterally alt
of all of the parties to that agresment. Since the TRA was used as a stipulation by
the Orr Ditch Decres to allow the entry of the Fina] Decres as compromnised by those parties, it 18
presurnptuous for the United States and the three Nevada entities invelved in TROA 10 belisve

o

.. they can discard TRA In favor of a management scheme that provides “penefits” 1o only a few

“parties. .

" io the TRA who is most affected, TCID. The crez

-

19, P.2-38. Asrecognized, Floristan Rates drive how Lake Téhog and Boca Reservoir are
operated. TROA purports 10 alter Floristan Rates without the consent of one of the main partiss
fion of Credit Waters in upstrealn reservoirs

that interfere With_Floﬁstan,Rates yndermines the water available in the Truckes Rivertobe .

diverted at Derby Dam.
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~ 20.P.2-3810 2.41. The section on Reservoir Operations purports o allow TMWA to exchange
water in Donner Lake for Fish Credit Water, Since the water in Donner Lake owned by TMWA -
is an undivided one half interest in commmon with the TCID, any use of such water as Fish Credit
Water can only be done with the express congent of TCID. The reference to Newlands Project
Credit Water being removed from [ shontan is unsupportable since this is being segmented from
the TROA proposal and it cannot be accomplished without permission of the Newlands Project
water right owners. ' o I '

- 2L P 2-41 to 2-43. Mimimum releases from the variousreservoirs must always take into
secount the water fights of downsiream irrigators under the Orr Ditch Decree. Releases for fish
flow, recreation, water quality, etc. are secondary to releases for decreed rights. T

52, P.2-44. The reference 10 TMWA continuing s exercise of water rights compromised and.
granted to its predecessor under the TRA is contingent upon TMWA agreeing to keep the
provisions of the TRA in force that divide waters in the Truckee River among the parties to the
TRA. If TMWA does not abide by the TRA, then its right to the 40 ¢fs (which comes out of
¥ Truckee Canal Water) should be forfeited. Reference to TMWA procﬁring'TCID’s interest in
- Donner Lake water is speculative and should not e used as part of No. Action, LWSA, or
TROA. The parfies to the TRA agreed that the rights to the use of Diverted Flow of the Truckes
River shall be allocated in accordance with the TRA. The TRA provides that Diverted Flow
(essentially all water rights that are diverted along ihe Truckee River) is aliocated thirty-one
- percent to TCID for use in the Newlands Project and sixty-nine percent 1o the Washoe County
Water ConSSr\{atidn District, subject to-the rights of Sierra Pacific Power In Axticle V of the TRA
(40 cfs plus diversions fromi Hunter Creek). I at any time the right to use the sixty-nine percent
" i5not being exercised and there is water available at Derby Dam, then TCID is given the right
under the TRA t¢ divert and use that excess water. TROA makes no provision for this term in
 the TRA. It would appear that if water is being declared as excess and allowed to be converted to
Credit Water that such water is part of the sixty-nine percent aliocation and should be managed
i accordance with the terms of the TRA. The execution of the TRA is irevocable.

23. P.2-47. Thereare PIOViSi-Ql‘lS in TROA to reimburse Sierva Pacific for lost revenues due to
conversion of its water rights to Tich Credit Water. TROA elso propeses to remove a significant

=

amount of water from ahoatan Reservoir that wold be ised for hydroelectric generation and

stare it upstream to ultimately become Fish Credit Water. Why is there no provision for

compensating TCID for its lest nydroeleciric reverue?

24 P.2-48, The document mentions change petitions to be filed in Czlifornia but not the ones

i be filed in Nevada, Of the six to be filed in California, two are for new appropriations. '
However, the so-called new appropriations are for tributaries of the T ruckee River. Since all
tributaries of the Truckee River have already been adjudicated under the O Ditch Decree, these

claims are barred. Aftempts'to increase storage in upstream reservoirs located on trbutaries to ; -
the Truckee River should also be tarred because they interfere with waters that are decreed to : *

5



. actually menaged under current conditions, how can one be exp
. TROA will affect the management, let alone what impacts may resuit from it? There are very

- Chapter 3. Affected Enviranﬁ.en‘t
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other water right ownérs on the Truckee River, namely storage rights for the Newlands Project
under Claim 3. ‘ : _ ; o :

25. P.2-4% 10 2.51." The Alternatives considered but rejected do not include a reasonable range
of alternatives as required by NEPA or CEQA. Some alternatives not considered are: 1) ,
construction of additional reservoirs; 2) use of water banking or underground storage for drought
protection; 3) use of interbasin transfers that allow pumping of underground aquifers and -
transmission of the water to the Truckee River or as a substitute for water diverted from the.
Truckee River; 4) conservation measures financed by the parties seeking to increase their water
supply, such as piping of diverted water, additional water metering, installation of low flow

- devices, channeling of the Riverto minimize evaporation, plantiﬂg of shade trees to reduce

temperature, eic.; 5) providing 2 leasing mechamism for times of drought, when water right
owners may lease their water to increase the supply needed for M&I or fish flows.

76. P. 2-52 to 2-62. The Summary of Effects chart is misleading in several respects but
revealing in others. By its own admission, there is little benefit to be gained from TROA. when
compared to No Action, except in very linited sme frames and for limited resourees. if the
TROA was compared to Current Condition, as the document promised it would, there would be
no benefit from TROA and most likely a detriment. By leaving out the Current Conditions
column for the summary, the document nasks the real information from the public and decision
makers. Moreover, the fact that most of the informaticn contained in this summary is defived -

from a fatally flawed mo_del makes if evenmore suspect. The fact that the Draft EIS/EIR only

looks at long term averages (over 100 years) and not at impacts during individual months or
and Associates Consulting,

years also malces the summary suspect. [See Comments from Binder
Inc. And Principia Mathematica, Inc.] "~ S B

: wummary of how the TRA is

nsed today to manage the Truckee River, Without the reader having any idea of how the river 18
ected to understand how the - '

77. The description of the affected environment never providesa s

smportant reasons for why the TRA was st up the way it was, and there were jmportant
compromises in the TR A that allowed the Orr Ditch Decres i0 be entered as a final decree. The
Draft EIS/EIR ignores this history and ignores any description of how the current management of
e river works and has worked far the last 69 years. The Document does not adequately

describe the epvirommental setling.

28. P.3-28103-31 This section discusses the TROM. The full setof assumptions used in the
TROM are not delineated here, nor are the Jimitations, omissions oI deficiencies of the TROM.
This is a defect fatal to the Draft FIS/EIR. The details of the zssumptions are described in the
comments from Binder and Associates, Ine. and the details of the problems with the model are

6
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described in the comments from Principia Mathematica, Inc. For exarple, the model has never
heen calibrated, verified or validated. Morecver, there are limitations in the FORTRAN model
that cause unintended consequences in the output. The model does not address many of the

. components of TROA. There have never been sensitivity runs on the output of the mode] and the’
mode] assumes that the last 100 years of water resources conditions will repeat without doing any

stochastic runs.

29. P.3-31to 3-32. The study assumptions inchude:one that population growth will occur with

or without TROA. However, TROA is what is allegedly providing drought protection for the _
‘Truckes Meadows that would allow TMWA to increase the population served. Whether TROA -
facilitates the population growth or not; it is being used as a mechanism to serve an expanded
. population so that the growth inducing impacts of TROA on other infrastructure in Reno, Sparks,
- Fernley, Pyramid Lake Reservation, Fallon and Churchill County should be assessed. . .-

The study also assumes that certain water right fransfers will oceur, including one for the PLIT to
store unappropriated water from the Truckee River in upstream reserveirs. Fust, the PLIT cannot
act on its claim for unappropriated water because approval of its application has been stayedin -
ctate court. Second, the water that the DLIT claims is essentially flood waters of the Truckee L
River; yet the TROA treats these “excess waters” as if the PLIT has a primazy right to store them .
 detrimentally to other decreed rights on the river with a higher priority. For example, the PLIT is
- able to store these waters and provide for carry cver storage of these waters in upstream.

* reservoirs, when the Newlands project is prevented from diverting decreed waters from the
Truckee River for drought protection and is never allowed to provide carryover storage il '
Iahontan Reservoir to anywhere near the capacity of the reservoir. The TROA tilts the shortage

of water equation firm'y toward shortages for the Newlands Project with its decreed rights and

#i1ts the excess water equation firmly in favor of PLIT, which has no decreed rights to the sd-:

¢called unappropriated water. The Newlands project has significant excess capacity for carryover
storage water but is not permitted to use this capacity, gven in years where the Carson River is
predicted to provide low amounts of water. This management provision of TROA flies in the

Snce of the decreed rights of the Newlands project water right owners.

e include a provisios for the consumptive use portion

Also the study assumptions regarding storage
of the rights ‘o be stored in reservairs snid thereafter released as Credit Water. The problem with

+his is that at the time the water is heing stored there is generally sufficient trapsportation water to
allow the water to flow in the river and reach its normal point of diversion. By delaying its -

. release to the late summer months (when most of this water would be released) , there is generally
» the Credit Water. This has not been

insufficient transportation water in the river 10 “carry

modeled. In fact, the mgdel sssumes that thers will be cuch water in the system, when

* historically this is the major probiem in the late summer menths. To exacerbate this problem,
_ 0T PTODX P

TROA anoints this Credit Water with the characteristics of Privately Crwned Stored Water, which
oeans that it flows in the river without regard to transportation losses. The transportation water

has long since flowed and the orly way for the Credit Water to reach its destination is by floating

5
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it on top of water being released 10 meake Plbristan Rates. Since, in the late summer, there r_ﬁay.
_not be encugh water 10 malke Floristan Rates, then the other parties with decreed rights may have

to forego diversions to allow this Credit Water to flow past 1o ensure that no transportation losses
-are counted against such water. The concept of anointing all Credit Water as Privately Owned

Stored Water reguires consent of all water right owners on the Truckee River and the consent of
all parties to the decree. This has not been obtzined. o

..30. P. 3-36. Table3.1 ‘llustrates how the baseline conditions might be used to predict whether .
. TROA may actually work. If there had ten a mass balance analysis of the Truckee River water

© gupply with all of the demands and uses accounted for, then the Draft EIS/EIR would provide
aseful information to the public about whether the river is being managad or mismanaged under
current conditions. But the document fails 1o do this. When working with a limited supply of -
water that on average causes shortages on ihariver in three out of every ten years, it defies Togic
+0-assume that all demands on the ‘river can be met by allowing two entities to store their water
and to carry that storage over fram year to year without impacting the other water right owners.
hat these two entities are doing 15 shifting the balance of shortages away from them and to the .
remeining water right owners without regard to the consequences. The TROM merely assumes
that all water rights will be satisfied without actually proving it. ' S

31. P. 3-37. To illustrate the problem, many of the downstream rights on the Truckee River
depend on return flows for the water that they will divert to satizfy their primary rights on the
_river. When even the thegretical consumptive use portion of the right is withheld, there remains
in the river only the transportation component. For water controlled by TMWA that would be
used tor hydroelectric power genetation, of course, there is no consumnptive 1use portion. None of
the water is assumed to be consumed when passing through the power facilities. Yet this water is.
being stored as Credit Water. Clearly this water would provide return flows and would be sent -
~ back to the river as soon as it'is uzed. Under TROA, this waier would be converted to Fish,
. Credit Water and must pass all the way to Pyramid Lake without any transportation Josses. The
loss of the retumn flows from this water has not Leen caletlated as an impact to downsiream

users.

32, P.3-48 The basis for the six ﬂow.xegim‘és for Pyra.mid lake are inctear. Either thers should
be 2 source document referenced for-these or this Draft EIS/EIR should, for the first time;

. analyze the impacts of the six flow regimes on the rest of the Truckee River water resources.
The high flow regime results in-over 245,000 acre feet of water to Pyramid Lake. Onaverage the
1ake receives over 425,100 acre faet, See Table 3.1, Thus, the need 1o release water for the '

" highest flow regime happens less than Lalf the fims. Bven the lowest flow regime results in the

Take receiving over 75,000 acre feet. Under these conditions, figh spawning 18 not likely 1o

- bappen and the water may be needed elsewhere for drought protection.

33,7 3-56. Under No Action Modeled Demands, the document mentions that Sierra Pacific
looked at a number of options for supplying a reliable water supply to the Truckee Meadows.

g
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Sierra even looked at constructing new dams wat did not include a new storage reservoir. The
Draft EIS/EIR then states that becanse TMWA has not proposed a new reservoir the Draft
RIS/EIR does not include 1t 2s an alternative. This is not the test under NEPA cr CEQA for .

considering alternatives, however,

34, P 3-95. The Draft EIS/EIR concludes that agricultural demand in the Carson Division is
meat about the same under TROA as under No- Action but there is no comparison to Current
Conditions. The document also concludes that average water supply is stigntly jess under TROA
than under No Action. But then dnes mzke 2 comparison in minimum supply years and
concludes that TROA will provide six percent less water 1o the Carson Division in these dry -
years than current conditions. Since P.L. 101-618 provides that there shall be no impairment of -
vested or decreed water rights under the Act, any reduction iy supply caused by TROAisa
significantimpact. The document admits that TROA will exacerbate shortages in these dry.
years. No mitigations are supplied for this impact end the Draft EIR/EIR does not even
recognize it as an impact. To contrast the threshold of significance for Pyramid Lake is any
reduction in inflows. Again the model looks at long term averages and not individual years. The
one year impagt for 1934 from TROA on the Newlands Project is over 8000 acre feet, 1 the’

model can be helieved.

35, P.3-112. The document admits here that there could be adverse consequences io the
shallow aguifer in the vicinity of the Newlands Project since less water will be flowing in the
Truckee Canal and released from Lahontan. Agein, the Draft EIS/EIR does not believe this is
significant, despite the fact that the entire area around Fernley and Tallon relies on the aquifer
-and the recharge of the aquifer for its drinking water supply.

36. P. 3-235. The whole purpese of the TROA is presumably 1o allow management of the water
resources in the Truckes River basin to permit more water to flow to Pyramid Take. Although

. the information has been developed with a questionable model, the model resuits show that on.
average the increased inflow to Pyramid Lake from TROA is less than 10,000 acre feet, The
difference compared to Current Conditions is only 5240 acre feet. The Government could have

- purchased 10,000 acre feet of permanent water right for Pyramid lake and aveided TROA
altogather. The Draft F1S/EIR concludes that Pyramid Lake elevation will be higher under TROA.
but 5240 acre feet over the vast exXpanse of Pyramid Lake would not raise the leke by any
measurable amount. The benefits from the TROA in mesting the purpose and need statement of
this EIS/EIR are questionable. - - ' '

37. P, 3-236, Table 3.64. Even more telling than the inflow tO Pyramid Lake is the frequency .
that Flow Regimes 1, 2 or 3 gre achizved under TROA compared to Current Conditicns.
Presumezbly, in crder to meet the Purpose and Need for the Proposed Action, the frequency of
meeting or exceeding the high flow regimes chould increase under TROA. However, this 1s not
the case.-As shown in table 3.64 (if the model can be belisved), in April, the frequency of flow
 regime 1 decreases from Current Conditions to TROA by six years, while flow regime 2

97_



COMMENTS OF McQUAID BEDFORD & VAN ZANDT ON DRAFT &JA EIS/EIR .
incfeases by three years and ﬂoﬁf regirrie 3 decreases by one. n May,ﬂie frequency of years for
flow regime 1 decrzases by two years, for flow regime 2 it increases by four years and for regime
3 it decreases by three years. In June, flow regime 1 increases by one year, flow regime 2
increases by six years and flow regime 3 decreases by eight years. Looking at the totals in Table
3 4 the overall number of years of frequency for flow regimes goes down rather than up under
TROA. - S : S S '

18, P. 3-244. Table 3.65 also reveals that ohly in August on average will there be any effect on
* Lahontan Cutthroat Trout from TROA when compared to Current Conditions. ‘ ,

39, P.3-275 and 3-276 and 3-329. The diseussion on Tahontan Reservoir recreation shows there
- will be a significant impact from TROA since more water will e removed from storage when
Newlands Project Credit Water is stored upstream. Why is Lahontan Reservoir not included in
 this Recreation Visitation and Expenditures chart? o

40. P.3-334. Hereany reduction in hydroelectric generation revenue is considered _
significant—for Sierra Pacific. However, with the withdrawal of & significant amount of water .
from Lahontan Reservoir by storing Newlands Project Credit Water upstream, there will be a
significant impact on electric povier revenues for the New and 01d Lahontan Power Plants and -
fhe 26 Foot Drop Power Plant. The failure to consider these impacts make the Draft EIS/EIR

valid, -

41. P.3-388 and 3-389. The discussion of impacts on the Newlands Project is inadequate. First,

the analysis relies on a fatally flawed model. Second, the impacts on the project are never

compared 1o Current Con ditions. Instead, the-analysis looks 'zt No Aqtion, which Imchndes

erronsous assumptions about Fernley M&I water, retirement of irrigation rights in the Truckee

. Division, unsupported reductions in Carson Division demand, and excludes the potential impact
of Newlands Project Credit Water. Gven with the comparison of TROA to the No Action
alternative, the analysis shows a reduction in water supply to the Newlands Project, which means .
less water available to deliver for decreed rights. P.L. 101-618, secticn 210(b)(13) prohibits any

- impairment of vested or decreed rights as a result of TROA,; therefore, the reduction in water
supply is-a significant impact and must be mitigated. This conclusion is also borne out by Table

3.97.

47. P, 3-404, This section conchudes that local and state agencies have slready planned to grow
 their populations by the pumbers used in the Draft EIS/EIR. Therefare, TROA is not inducing
the growth. This kind of faulty logic stands NEPA and CEQA cn their respective heads.
Presumably, the main reason that TMWA is involved m TROA is to ensure that its population, if
it doss grow to 115,000 will have water to serve it in times of drought. If TROA did not provide
drought protection to allow this growith to 119,000, then TMWA could not be issued will serve -
letters for that many households. Consequently, TRCA is providing incentives for developers 6
come to the Truckes Meadows and to build more housed. This is the growth-inducing effect of

10
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TROA. Moreovef, TROA will allow the Pyramid Izke Reservation populaﬁon_tb grow. This
Draft BIS/EIR dees not address the growth impacts of TROA on highways, schools, hospitals, air .
and water quality, etc. This 1s 4 serous flaw in the document and makes it invalid. o

43, P. 45 and 4-6, Table 4.1, The cumulative impacts of the TROA should be analyzed for
. Lahontan Reservoir, groundwater in Churchill County, impacts on Stillwater Wwildlife Refuge,
impacts on Carson lake and Pasture, impacts on Fernley Wildlife Management Area, impacts on
the Naval Air Station at Fallon, impacts from modification to the OCAP to accommodate
. Newlands Project Credit Water, impacts from recouprent (since there is a judgment in the case)
© and imipacts from water rigts acquisition programs. - All of these other actions have the potential
to impact TROA and their cumulative impacts should have been analyzed. S

44, P. 4-10 and 4-11. The discussion of impacts of TROA on the Newlands project, and
“particularly on Lahontan Reservoir is inadequate. First, the document acknowledges that

recreation in the spring and summer will be adverseiy impacted. Second, the document

recognizes that there will be less carryover.storage in Lahontan. The discussion of this impact
11.occur. The document never broaches the

concludes that this is a benefit since fewer spills wi 7
subject of how less camry over storage may cause shortages in deliveries, even though thisis .
acknowledged elsewhere in the Draft. This is merely a reflection of shifting the risk of shortages

: to decreed water right owners as opposed to the PLIT which does not have a water right for its
Fish Credit Water or Fish Water. . :

List of Preparers

45. The List of Preparers does not meet the requirements of either NEPA or CEQA in that the
Expertise, experience, and professional

list does not contain the qualifications of the preparers. A
disciplines are not listed as required. Mareover, {rom the documents we have reviewed, there .

. are many more people outside of povernment who have participated in the preparation of the
Draft BIS/EIR. Rod Hall was the primary person responsible for the model information, for
example. Also, All Shahroody participated extensively in the preparation of the water rescurces

sections. This list must be corractad.,
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December 28, 2054 .

Mr. Kenneth Parr ..
U.S. Department of the Interior
 Bureau of Reclamation -

705 North Plaza Street, Room 320
Carson City, NV 289701-4G15 -

Re; Comments on August 2004 Revised Draft Envirqnméntil Impact Statement/Environmental
Impact Report for Truckee River Opesating Agreement (TRO A) N

Dear Mr, Parr

These comments are made on behalf of the Truckee-Carson Irigation District (TCID), the City of
Fallon, and Churchill County and are in addition to any separate comments submitted directly by
these parties or their representatives. . These comments pertain to ths Aungust 2004 Revised Draft
Environmental Impact Statement/Environmental Impact Reporl (DEIS/EIR) and supplemental
- information provided by the 1.8, Burean of Reclamation (USBR) through oral communication and
documenfs provided in response to my September 27, 2004 Freedom of Infermation Act (FOIA)

' request.‘ Tt is moted that TCID requested a 6-month extension for the commment period but the
extension was granted for only two months. Thus the following comnents should be regarded 23
preliminary and are based on Hmited time for review and analysis of the Truckee River Operations -
Model (TROM) and supporting information provided -in response to the ROIA request. The ©
comments include specific comments Teferenced to particular sections of the DEIS/EIR followed by

general comments. S ' S '

© Page ES-6—The third complete aragraph cortains a misleading statement that the Newlands Projsct
Cerson Division water demznds would be served in wet, median, and dry hydrologic conditicns.
Analysis of model output data hows fhet the TROA Alternative results in increased shortages to the
(arson Division in seven years of the study period including en increase of approximately-
2,000 acre-fest in Water Year 1934, | ' o |

~ Page 1-7—The third complete paragraph describes possible changes 10 QCAP to accommodate
Newlands Project Credit Water (NECW) including the statement that the potential environmental
effects of such credit water are addressed in the DEIS/EIR. As discnssed in more detail in other
cormments, the potential environmental effects are not adequately evaluated in the document because
constraints included in the modsling analysis of the NPCW operations are so restrictive that the range

of potential impacts on Newlands Project Carson Divisicn shortages and Tahontan Reservoir waier
cvels has not been disclossd. o ' o o
. Pags 2-36—i, Newlands Projecf Credit Water. The description of the NPCW program is 1ot
consistent with the provisions of TROA mor the' modeling znalysis used o evaluate NPCW
operations. The description indicates that NPCW can be accumulated any tme between October

! Seﬁtcm’ﬁer 27, 2004 letter from Charles W, Binder to Kenneth Perr regzrding Truckee River Operating Ag-reemsﬁt
DEIS/EIR—Freedom of Information Act Requast for Information Related to the Truckse River Operations Model



Page 2-43, Table 2.0 Why is NPCW the second in order for water to spill from res

* including drought conditions and diversions for irrigati

© pd futnre estmated acquisitions of water rights under
(WQSA). The calculations for the estimated acqui

the pericd of accumulation o January
- would be released (as much es possible before August 1) in time to be use
- purposes. However, the modeling analysis used 10 evaluate the TROA

‘Page 3-11—B. Past Cumulative Effect

Mr, Kenneth Parr BN . SEEREY
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and July: No such time period is specified in TROA and furthermore the modeling analysis restricted
through June, The description also states that the credit water -
d for its authorized
Alternative restricts the

deliveries of NPCW to the Newlands Project to the month of July. -

Page 2-41—iif. Enhanced Minimum Releqses, - The TROA operations call for Credit Water and
Project Water to be seed *o meet increased minimum releases for Dorner Lake, Included in the
defnition for Project Water contained in TROA is Privately Owned Stored Water (POSW) in Donner i
Lake, apparently including the waler in Domner Lake cwned by TCID. Under what authority can
POSW cwned by TCID be used 10 meet the increassd minimirm releasés specified in Table 2.87

ervoir storage?

Page 2-46—V. Alternatives Considersd and Rej ected.

 The altematives analysis is flawed-cue to overly restricting the range of possible alternatives
and rejecting alteinatives without sufficient analysis. The January 1996 Report to the
Negotiators evaluated only alternatives that can be described as variations of the Basic
TROA Altemative fo address four limjted aspects of Truckee River operztions emphasizing
(1) streamflows, (2) recreational pools, (3) threatened and endangered species, and
(4) assured storage to serve uses in Czlifornia. Even the narrow vapations within the TROA
framewerk were estricted and &d not include a range of alternative operations. Examples

include, but are not limited 1o, storage t0 255ULC all existing water rights under the Orr Ditch-
' Decree are not injured and storage 10 a8suUIe gwlands Project shortages are not increaséd

due to TROA operations.

The alternatives analysis should nciude a broadrformulation and detailed evalnation ofa°
_ range of possible alternatives to TROA including, but not limited to; (1) constructing a new - '
- reservoir(s), (2) transbasin importation of surface water and groundwater supplies, and (3)
increased utilization of ‘conjunctive use and groundwater banking, Constructing 2 new
reservoir is briefly mentioned in the first An]l paragraph on Page 2-49 but it is summmarily
rejected as an alternative because “.... it Would have exacerbated degradation of riverine fish
" and riparian habitat as well as © eated zdditional cumulative environmental impacts
throughout - the Truckee River basin,” However, there is mo analysis contained in the
“DEIS/EIR to support this claim and the tejection of constructing a new reservoir as an
slternative-to or 2 component of TROA. : . S '
ois on Affscted Resources. The third end fifth complets

paragraphs impropetly atribute the decline in waisr levels for Pyramid Lake end Winnemucea Lake

entirsty to the operation of the Newlands Project. “There is no basis provided in the DEIS/EIR for
ter levels. for these laies

fnig stirbution. There are several other potential causes for declining wa
ion purposes in s Truckes Mezdows, The

DEIS/EIR should include a graph showing the historical water levels for these Takes including the
identified 1n the

recent recovery of water levels in Pyramid Lake 0 levels greater then targst levels
Cui-ui Recovery Plan.? _ - S

Page 3-39—(1) Nonconsumptive Demands. The second paragraph in fhis section describes current
the Water Quality Settlement Agreement
sitions are referenced as presented in the Water

217.8. Fish and Wildlife Service, Cui-ud (Chasmisies cujus) Recovery Plan, Second Edition, Region 1, Porfland,

Oregom.
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esoqfcés Appendix. However, review of the document revealed that such calculations 'a;re_ pot-
included in the appendix. Detailed calculations including location of target water nghts, prices,
inflation rate, and scurces of funding should be provided in the DEIS/EIR. .

Page 3-64—2. Model Results. _
The TROM results for reservoir storage and releases are presented for wet, median, and dry
hydrologic copditions defined as 10~ 50-, znd 90-percent EXCSBdanCéS. "This type of
 comparison srovides an iAteresting overview but is insufficient in evaluating specific impacts -
on the Newlands Project. Monthly znd annual analyses are needed 10 fully understand the
impacts on the Newlands Project. For example, model results show TROA operations
increase the Carson Division shortages in seven yéars including ‘Water Year 1934 when the
shortage was increased by approximately 8,000 acre-feet compared to the NNo Action’
Alternative. : S - L :
ed above, it is noted that the

. DEIS/EIR provides no detailed -esults for changes in storage and water surface elevations for
Pyramid Lake even though it would seem that one of ihe objectives of TROA would be to’
increase the water surface clevation of Pyramid Lake to improve fish passage conditions.
Thc-DEIS/ER‘should include a detailed analysis of changes.in storage and water gurface
_elevations for Pyramid Lake inclu ing monthly and znnual data and graphs stmilar to those
presented for_oﬂwr_rssarvoirs' throughout the Truckee River sysiem. L

Page 3-78-—c.  TROA. This section provides a description of the operations model results for the

various teservoirs and differences In sterage amounts and releases are often attributed to credit water

operations under TROA. owever, there is insufficient information presented in the DEIS/EIR to -

 egtablish specific cause and effect Telationships between the vatious credit water operations and the-
réported changes in storage amounts and releases derived from the operations model results,

I addition to Jack of monthly and annual model results describ

Page 3-83—-viil, Lahonian Reservoir. ~This paragraph contains misleading statements and one
incomplste sentence containing typographical errors and missing words. The statement is made that
. “Carson Division demands are met in wet, median, and dry hydrologic condifions” but insiffcient
. information is provided in the DEIS/EIR to reach this conclusion. ‘The cited figures 3.15 and 3.16
are inadequate to evaluaie impacts on the Carson Division. Reyiew of backup modeling information
Srovided by the USBR under the FOIA request shows that in fact TROA operations increase the
Carson Division shortages in seven years including “Water Year 1934 when the shortage wzs
increased by approzimately 8,000 acre-feet compared ta the No Action Alternative. - :

Page 3-88—d. TRUA. This section provides a description of the operations model results for.
streamfiows at various Tiver locations and differences' in flows are often attributed 10 credit water
operations under TROA. However, there is inauficient information pregented in the DEIS/EIR to
egtablish specific cause and effect relationships betwesn the varous credit water operations znd the .

reported changes in river flows derived from the aperations model resulis. - »

Page 3-92—3. Evaluation of Zffects. »e€ general comments regarding formulation of the Current

Conditions and the MNo Action and TRCA altgar_naiives.

Page 3-93, second line, first complete paragraph. Change the word “percent” to “percentage points.”

Page 3:95—{5) Carson Division. This paragraljh contrasts pércentagc of demand met in the

mimimum. year but this comparison is misleading and does mot present the true impacts on the
Nevwlends Project. For gxample, model resulis show TROA operations increase the Carson Division
shortages 1n seven years including . Water Year 1034 when the shortage Wwas mereased by

approximately 8,000 acre-Tset commpared to the No Action Alternative.
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Page 3-96—F.- Optional Scenarios. The. statement is made that TROA was modeled usin'g

conditions “most likely” ccour in the fiture based on the draft agreement. What is the basis for
excluding Femley M&l Credit Water from the base TROA run? ' ' ,
Page 3-97—b. D_oﬁner'—'TWA Scenario. o S _
Insufficient information and pobf graphical representations are presented in this section
resulting in an inability 10 properly evaiuate fne tmpacts on TCID operations and Newlands
Project water supplies under e scenerio .of TMWA having 100 percent ownership of
5 are presented at an

Donner Lake. The. graphs contained in figures 3.23, 3,24, and 3.2

insuffcient scale to discerd changes in operatiohs. - Purthermore; the selected items in the
as Truckee

graphs do not include specific points’ of interest to the Newlands Project such
Canal inflows to Lahontan Reservoir or Carson Division shortages. == 7 7. e
The third complete paragraph on Page 3-104 'sunnnaﬁzes_modéling results stating the
Truckee Canal diverts 120 acre-foet per year less walel to Labontan Reservoir and that the
AVET2EE anmual Carson Divisions shortages would increase by 80 acre-feet per year under the
Dotmer-TMWA Scenario.. These statistics are rhisleading in terms of potential impacts on
TCID and Newlands Project watet supplies becauss 2 long-term average determinatian
rmasks the impacts in individual months and years, particularly in dry years when Domner
Lake water is a critical -element of the waiel supply for TCID. ‘These numbers are also
srtificially low due o the assumption that 100 percent of the Trackee Division water rights
will be acquired for either WQSA or City of Pemley purposes. - ‘ ‘
potcnﬁal impacté on TCID and the Newlands Project, the
DEIS/EIR should contain monthly amounts for the entire period of record reparted for
C}_urr_eﬁt Conditions and the MNo. Action, LWSA, and TROA alternatives. The monthly
amounts should be reported for both scenarios: {1} Donner Izke undivided joint OWNETSHIP -

by TCID and TMWA as currently in place and (2) 100 percent ownership by TMWA. The .
od. Fven assuming this is =~

To adequately address the

TROA falsely assumes that Donnet I ake water can be partitione
. true, the TMWA and TCID .po_infs of operation for Donner lake water are not presente.d. The

results should be presented for the following points of operations: S
o Donner Lake S'Lofage reported by._separa{e.accbunts £5r TCTD and TMWA, ©

» Donner Lake Releases of TCID and TMWA ‘separ‘aie accounts:

» Dormmer Lake water diverted at Dérby Dam S

» Dormer Lake water delivered to Lahontan Reservelr -

o Donner Leke water as an undivided asset |
Insufficient information is currently provided i the _DEIS/’EE‘{_ to understand the future

- pperation of Donner Lake and in particular the future operation of the TCID Demner Lake
water mehts for Current Conditions and the No Action, LWSA, znd TROA alternatives.

Page 3-111—E. Rechatge of the Shallow Agquifer neart the Truckee Canal. The znalysis of potential
- esources in the vicinity of the Newlands Project, including arsas adjacent 1o
the Truckee Canal and Lahontan Valley, is inadequate because the analysis presented is qualitative -
and potential impacts are sirnply assumed to be insignificant when ‘comparing fhie TROA and No
Action alternatives, One of the problems arises due to {he asswmptons includzd in the formulation of-

- the No Action Alternative as described in the general coOTAMENts. More realistic assumpticns

including a range of possible actions should be sncluded in, the o Action Alternative. Once & mere

realistic No Action Altermative is formulated, 2

impacts cn grouncwater

quantitative analysis should be conducted to
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' datsrminé potential impacts o1 gro_tmdwatef resources adjacent 10 th
* Lahontan Valley. The DEIS/EIR shotld also include an expanded desc
2nd population dependent upon groundwater resouIess that are Techarge

Newlands Project. .
Pzge 3-157—lest paragraph. The D
sixflow regime for mznagement of Fish Water and -Fish Credit Water
ecosystem requirements along the Truckee River. The pew flow recomm
Truckee River Basin Recovery Implementation Team under a report’ 1o
Service. The didcussion should include 2 description of the NEPA an
znd requirements for .adopting the six-flow regime as well as anal
_impacts of the recommended flows on diversions from the True

Page 3-235—2. Threshold of Significance. The DEIS/EIR establishes
. for Truckee River inflow to Pyramid Lake 25 “Arny changs in inflo
What is the. scientific basis for consid: :
whereas' increases in Carson Division s

. significant?

JL_\ -

e Truckee Canal and within the
ription of the mumber of wells
4 from retarn flows from the

BIS/EIR describés new flow recommmendations referred to as the

releases in order to mest

endafions are atiributed the
the U.S, Fish and Wildlife
d BSA compliance procedures
yses showing the stand-alone
Lee River to the Newlands Project.

the fhreshold of sigﬁiﬁcancé

w was considersd significant.”
ring any change in Pyramid Lake inflows a3 significant
hortages for -the Newlands’ Project are mot considered

Page. 3.935— ¢, TROA. This paragraphi reporis that model results show the average anmual increase

in inflow to Pyramid Lake is 9,730 acre-feet under TROA compared o
and concludes this increase is significant. However, this increase in infl
percent increags in inflow 1o Pyrzmid Lake.

in inflow as significant? B
Page 3-330 thru Page 3.334—D. Employment and
section evaluates the cffects of transferring water 1
large scale that the effects on he Newlands Projsct and in partict

. discernable. The analysis chould be disaggregated to show the spec
irrigation water rights for the city of Fernley and £

The analysis should include impacts on employment and income ag well as

“TCID operations. , _ _
Page 3-334 thru Page 3.336—E. Fydropower (Generation and Revenues.
becsuse the analysis does not include the impact ]
Newlands Project and particularly the impacts on TC
tc include impacts releted to the re

. and New Dower Plants and the V-Canal (26-foot Drop) Power Plant.

Page 3-388 thiu 3-39 1—Newlands Project Operations.

. All of the following comments related to
sssumme for purposes of the comments only that the formulation and
Action Alternative are appropriats; '
serious concerns about the formulation and assumptions
the resulting effect of masking the potential :
TCID, - . ' o
The analyéis should be expanded as describ
£lso the amalysis should evaluate potential

3 Truckee River Basin Recovery Implementatio
{ Oncorhynchus clarki henshizwi) in the Tmuckee

River Bzsin, report prep ared for U.
Augast 2003, o :

Juction in hydropower generation for the

the No Action Alternative .

ow corresponds to only a two
What is the scientific basis for considering this change

Tncome Affected by Changss in Water Use. This
ghts but the analysis was aggregated to such a -
lar thé Truckee Division are mot
ific impacts of purchase of

for Truckee River water quality under the WQSA.

the economic impacts on

Thiz section is incomplete

ots on hydropOower & eneration and revenues for the -
: YAropoOwer ZE

.

D operations. The analysis should be expanded

Tahontan Reservoir Old

fnis section on the Newlands Project Operations

-agsumptions for the No

. however, as.discussed in the general comments there are.
for the No Action Alternative and

impacts of TRCA ‘on the Newlands Project and -

ed belo-{y to include Carson Division shortagss.. . .
iropacts on the following resouUTCEs related fo.

1 Tears, Short-Temn Action Plan for Tehortan Cutthroat Trout

<. Fish and Wildlife Service,
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_ (1) ground\%fater resources dependént upen rerurn flows from

the Newlands Project, (2) stock watering znd domestic uses under the Newlznds Project, and

(3) water supplies for wetlands including Femley Wildlifs Management Area, Stillwater -

‘Wildlife Menagement Area, Stillwater National Witdlife Refuge, and Carson I2ke Pasture.

he list of specific operations for evaluating potential impacts on-

. the Newlands Project should be expanded to include Carson Division shortages. In addition,
zll of the specific operating parameters of interest to the Newlands Project. should be
evaluated on monthly and apmual bases as well as period of record descriptive statistics 'to
inelude varous frequency peints, maximum, minimum, aveIage, 2nd median values. - Also
the amalysis should be expanded to include 2 scenarios analysis for drought conditions
assuming worst_—case,f ulti-yedr drought conditicns.’ s B

Newlands Project operations:

Page 3-388, last paragraph. The

Page 3-389, Table 3.96. The summary table of potential impacts ot the Newlands Project is

interesting but the results should be supported by detailed tables showing monthly and anmual

_ values for the entire stidy period and all appropriate operating parameters for the project. In
addition, the summary teble 2nd detailed supporting tebles should be expanded to show -
" results for the operating narameters for Current Conditions along with all three aiternatives.

Page’. 3.389, Table 3.96 and following discussion of potential impacts Iesulﬁng from TROA.:
ts summarized in the table are inadequafe to provide a basis for

~ The operations mode! resul
rezching conclusions- on the potential impacts on the Newlands Project. In particular,

monthly and annual results for Carson Division shoftages are not provided in the DEIS/EIR
and such results should be provided iy the document.” Review of backup modeling-
information provided by the USBR ander fhe FOIA request shows thaf in. fact TROA
‘operations increase the Carsen Division shortages in seven years including Water Year 1934
when-the shortage was increased by approximately 8,000 ‘acre-feet compared to the No
~Action Alternative. -The annual increases in Carson Division shortage for seven years aré o
shown below: : o :

- Annual Carson Dix.fisiou‘ Shortages Determined
" From Operations Model Results

oo twriatan HhAarft
Larson Dyivision onlIriage

" Percentage
Increase

' i R ‘ Increase
Water | No Action TROA | InShortage

Year | (acre-feet ~ (acre-feet) (acre-feef) | In Shortage

1932 14,740 14,750 , 10

1934 71,760 79,720 7,060
| 1861 46580 | 53,880 | 4,400 -
[ 1988 | 60,630 | 61,470 840
1550 28830 | 40,130 | 1,390

007 | 156000 | 155,440 1 - 440

1004 | 54040 | . 56,490 | 1,550

TOTAL | |- i 16,500

The increases in Carson Division shortages exacerbate the shortages that ars mourred by the -
individual waier right holders served by the Newlands Project. For example, in 1924 the.

 water users under the Carson Division would exparience a 27 percent shortage in available

supplies under the No Action Alternative. The 11.1 percent increzse in shortages caused by
Tt is also noted that these

TROA would increage the Carson Division shortage to 30 percent.
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alley wetlends at the fuil

sh_ortaées would be greater if delivehn'ésr are made to the Ishontan V.
rate 0f 2.99 acre-feet per

duty of 3.5 of 4.5 acre-feel per acIe compared to the current delivery
acre. ‘ : o '
Page 3-390, first full paragraph. The statement is made thai based on the analysis of releases
1o serve Newlands Project water rights, there should be little to no economic impact from
TROA compared to No Actiom. There is no basis for this conclusion particularly in light of
the increases in shortages shown above as a result of TROA. 'An analysis should be
performed to quantify e ecopomic jmpacts resuiting from increases in Carson Division
shortages and decreases 10 Lahontan Reservoir releases. The economic impacts include, but
_ are not Iimited o, reduction in hydropower generation and revenues, reduction in water
delivery fees zeceived by TCID, reduction in crop yields and gross revenucs as 4 result of
reduced water supplies, and reduction in net revenue as 2 seqult of reduced gross Tévenues

while fixad costs and some variable costs remain the same.

' Pégc' 3-390, Ifth paragraph. This paragraph prbvi'd'es 2 description of the NPCW operations
included in the modeling anelysis for the TROA alternative. The following comments and
questions arise concerning the NPCW analysis: o D :

7 sormia Cuidelines ob] ectives for

e What is the scientific besis for the proposed Cali
3 io limit establishment of

flows in July for the various siream Teaches that are use
NPCW? . : C _ :
. What is the legal zuthority for imposing the proposed. California Guidelines
objectives for flows in Tuly? S . o |
e The desoription: indicates that NBCW was not released pefore July 1 but review of
supplemental materizls provided by USBR shows that releases 10 the Newlands -
- Project were restricted to the month of July.- The analysis should be expanded to
. ellow releases 1o #he Newlands Project throughout the irrigation season as well as
- scenarios 10 include ¢anj{ov5r storage for Teleases 10 the ‘Newlands Project in”
subsequent years. T : ’ - ST
esults showing releases in 21 of

s The description includes a summmmary of the modeling 7
feet. - First, this septemce s

the 106 years, with 2 mazimum storage of 1,300 acte-
unclear whether the “releases” are diversions At Derby Dam, Truckee Cenal inflows
s Lahontan Reservolr, o SOmMIS other operafions variable, Second, it appears &
typographical e1mor is included in third sentence and the word “recreation” should be
gither “creation” of “egtaplished”  Third, backup deta should be presented n the
DEIS/EIR showing the monthly and anmual amOUNS for 1) NPCW established by
either exchanges in scoardance with TROA Section 7.H.1(a) or retention in storage i
secordamce with TROA Section 7.H.1(b), 2) NPCW released from individual
eservoirs, 3) NPCW Giverted at Desby Dam, 4) NPCW delivered to Lahomtan
Reservoir, 5) 1éclassification of NPCW oy category in accordance with TROA
. Qection 7.H.6, and 6) utilization of eny -celagsified NPCW including but not limited
to flows past Derby Dem classifed as Fish Water or Figh Cradit Water.
Pags 3-390, sixth paragraph. This paragraph. describes two other scenarios for management
of NPCW that are characterized as “nogsible 2nd reasonable” vyt only 4 qualitative analysis
1is provided. Tncluded in fhe qualitative analysis is an scknowledgement that such operations
under the first scenario would increase Carsor. Division, shortages. I such other scenarios are
“possible and reasomable,” a full renge of po ssible scenarios showld be analyzed to quantify
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. the potential. impacts on the Newlands Proj scf_and to jdentify mitigation ﬁjsasure:

any increases i Carson Division shortages. ' , e

s'to offzet

. References—The references ¢action should be revised to provide consistent format and style.

. Redundant entries should be eliminated such as Ttem No. 10 on Pzge 3 and Item No. 12 on Page 17.
Also, tem No. 4 on Page § appears to be the came document as Jtem No. 1 on Page 20. It also
appears that the entire body of information available from the U.S. Genlogical Survey (USGS) was
not- utilized and cited in the DEIS/BR. Included in the missing USGS publications are reports
related to USGS river and reservoir modeling efforts for-the Truckee and Carson River Basins;
traveltime characteristics of the Triuckes River; groundwater qualify and grc_:undwater resources of
Lzhontan Valley; data on groundwater quality and aquifer’ condftions for Reno-Sparks area; and,
irigation draipage, Wwaler supplies, and waler quality for ‘Sllwater apd Femley Wildlife

Management Areas.

* WWater Resources Appendix-—Exhibit 2 provides historical monthly streamflew data at key sireand
gaging stations including stations of particular intersst to TCID and the Newlands Project including:
(1) Donner Creek at Donner Lake near Truckee , California (U 5GS 10338500), (2) Truckee River at
Farad, California (USGS 10346000), (3) Truckee River at Vista, Nevada (USGS 10350000}, (4)

.T ruckee River below Tracy, Nevada (USGS 10350400), (5} Trackee River helow Derby Dam near

% Wadsworth, Nevada (USGS 10351600), (&) Truckee River near Nixon, Nevada (USGS 16351700),

and (7)-Carson River helow Lahontan Reservoir near Fallon, Nevada (JSGS 103 12130). However,
#he TROM rmodel output for river flows summarized in subseguent exhibits in the appendix shows:
river flows for the Current Conditions and the No Actiorn, LwS4A, and TROA alternatives for points
" on the river that are different then the USGS gaging stations for historical streamflows. The model
output was apparently post-processed using a separate program to estimate streamflows 2t these other

~ locations. Displaying.’éha'model results at points on the river different than USGS gaging station
locations as well ag points that are not ri'ncllidsd_'in the direct TROM output makes it difficult to

\ ' “the model cutput for the

~anzlyze model results in comparison 1o historical conditions. For example,
closest location to the Farad gage appears to be “Truckse River above Coldron Ditch and Verdi -
Powerhouse.” No description is provided as to the igeation of this altemate Jocation nor is &xy -
explanation: provided on how the streamflows 2r€, Actermined using the model output. Another
example i the appendix includes monthly data for the.“Truckes River at S-Bar-$ Ranch” which
. zppears fo be located somewhere between Derby Dam and Pyramid Lake. Agein the location is not
. described nor is an explanation provided om how the TROM output i used to derive flows at thig
alternate location considering intervening diversions and acoretions. Lastly, 28 described in more
detzil below, montnly TROM output for Carson River below [ahontan Reservolr is not provided in
+he DEIS/EIR for the Current Conditions and No Action, LWSA, and TRCA alternatives. '

ater Resources Appendix—Exhibit 4 provides input fles for the TROM for the varions SCEMATIOS
and included in the input Fles zre dsmands for the various users.. Although scme additional

- information is presented in Exhibit Nos. 14, 15, 2nd 16, insufficient information i provided in the

DEIS/EIR to undérstand the sssurmpticns and calonlations used in deriving these demands, Far
example, the input files require. input demznds for the Truckee and Carson Divisions under the-
Newlands Project for the Current Conditions and Mo Action, 1WA, apd TROA zltematives.
Tnformzfion provided by the USER under the FOIA request inpluded'ca’iculations for the demands
for the Trackee and Carson Divisions; however, this eupporfing :formation should be provided m
the DEIS/EIR.  Included in the fnput files ars NUMETOUS vamables and switches for operational
parameters that are not defined. The definitions for the variahles and switches as well as the -
selection of the proper ewitches for the Currém_Condﬁions“and o Action, LWSA, and TROA

plternatives should be provided in the DEIS/EIR: : :
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Water Resources Appendix—Exhibit 5 provides output file summaries for the TROM for the Current -
Conditions, and No Action; LWSA, and TROA zlternatives. The oufput summaries are comprised of
four pages for each scenario listing monthly values for oufput variables related to streamilow,; '
diversions; reservoir inflows, outflows, storage, and elevation, exchanges; credit storage, shortages;
© . depletions; and demands for the various users extending from Lake Tahos and the other apper basin
-eservoirs to Pyramid Lake on the T ruckee River and Lahontan R eservoir on the Carson River. The
summaries present the TROM cutput for the 1501-2000 average values, These oliput summmaries -
have limited utility becanse the output is presented for the long-term averages only and thus it is '
impossible to evaluate output varizbles of interest during individual years particularly during drought

conditions. The full cutput is necessary and shouid be tacluded in the DEIS/EIR to fully understand

TROA ‘cperations and to evaluate potential impacts on Donner Lake operations and the Newlands

Project. Also, the information provided in the DEIS/EIR does not inclide definitions of the output -

. variables. The definitions for the output vanables znd a description of the interrelationships of the

veriables are needed to understand the snialysis and should be provided in the DEIS/EIR.

hit § provides TROM 1901-2000 Simulated Monthly Reservoir .

. Data folr'the Current Conditions and No Action, LWSA, and TRCA alte_mafives.' The monthly data
aTE provided for reservoir storage, water surface elevation, water surface area, and shore habitat area.

_ .Howev_er, the data are provided for only six of thie major reservoirs of inferest Roca Reservoir,
Donner Laks, Independence Reservoir, Lahontan Reservoir, Stampede Reser"\foir,rand Lake Tahce.
~ The szme information for Prosser Creek Reservoir and Pyrarnid Lake should also be inchided in the

- DEIS/EIR. ' . ' ' : S R S
Water Resources Appcndi}{—-E

. Water Resources Appendix—Exhib

o xhibit 7 provides TROM Monthly Reservoir Exceedefice Frequency
Data for the Current Conditions and No Action, LWSA, and TROA alternatives, The Frequency
tables are provided for reservoir storage, water surface elevation, water surface area, and shore .
habitat area appatently hased on the data provided in Exhibit 6. Freguency tables are provided for .

Prosser Creek Reservoir but the gupporting data are 1ot provided in Exhibit 6. Frequency tables for.
- Pyremid Lake should be included in the DEIS/EIR. AU ' -
-Water. Resources Appen:dik—ExhibifB provides TROM End ‘of August Reservoir Exceedence
Frequency Plots for the Current Conditicns and No Action, 1 WSA, and TROA alternatives. The
" frequency plots are orcvided for all of fhie major Teservoirs sxcept Pyramid Lake. AlsO the plots are
. provided for only teservolr storage and enly for the menth of August. It 18 not clear why only
ugnst was selected. Frequency plots should be provided for all months for all locations including
Pyrzmid Lake. =™ R o S ' . o
Water Resources App'endix—#Eﬁibit 9 provides TROM 1901-2000 Simulated Monthly Flow Data
for the Current Cornditions and Mo Acticn, LWSA, and TROA alternatives for sixicen locations. AS
indicated above many of these locations are different than USGS gaging locations znd TROM model
output. Also it is unclear why these particular locations were selected and more importanily why

other locations were ot sslected for detailed analyses cuch as Lahonian Reservoir releasss. S

" Water Resources Appendix—Exhibit 10 provides TROM Monthly and Qeesenal Flow Excesdence

 Frequency Deata for fhe Current Conditions and No Action, LWSA, and TROA alternatives. The |

axchibit also includes a location key providing some additional ‘rformation related to the names end
specific locations of the sixteen points; however, moTe detailed information zlong with a map is

necessary to identify the locetions of the points. - _ :

Water Resources Appendiz—Esthibit 11 provides TROM Monthly and Seasonal Flow Rxcesdence
Frequency Plets for the Current Conditicns and No Action, LWSA, and TROA aiternatives. Ths -
included in Exhibits 9 and 10, The

" frequency plots are provided for fourtsen of the sixfsen locations
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.jeiﬁg protected pursuant to the Attorney Work Product Doctrine.
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swa mmissing locations are Truckee River at §-Bar-§ Ranch and Little T ruckee River below Sierra
+alley Diversion. For each of the fourteen locations, four frequency plots are provided that are
actually multiple months: (1) Oct-Jan, (2} Feb-Mar, (3) Apr-Jul, 4nd (4) Aug-Sep.’ It is mot clear
why these particular monthly combinations were celected. Prequency plots should be pravided for
411 locations for all individual months znd on Al ammal - basis’ corresponding 10 the tabular
information provided in Extubit 10.- 7 . o - o S

ovides the TROM Operations Criterfa and Analysis for

Current Conditicns and Alternatives, which is comprised of & general review of assumptions and

procedures i TROM to simmulate the Curent Conditions and No Action, LWSA, amd TROA
Llternatives. The exhibit may be useful for scme readers of the DEIS/DEIR in gaining 2 preliminary
understanding of the modeling of fhe various COmpORENts of TROA but the exhibit is mot B
satisfactory substitute for full documentation of e model that is necessary to fully evaluate potential
s Project end Douner Lake operations. Please recall thet included in my

September 27, 2004 FOIA request I asked for #111 documentation of the medel as Ttem No. 7—
. ables, explanations of

“7 Jsers manual or other documentation of TROM providing descriptions of vari
model logic, flowcharts, user instructions, and other information for the main program and .a‘ssocia‘csd
subroutines.” However, the USSR denied the request as explained in the October 27, 2004 le_‘cr‘_er“ as
' : It is understood that a users
manuzl has been prepared for the TROM, This users panual should be available in arder for the
ublic to understand ‘the modeling analysis that is: relied upon for conclusions presented in the
DEIS/BIR and the decisions that will be reached based upen the DEIS/EIR. Please explain why this -
information is being withheld. ' o - ' T
vhibit 16 provides the TROM Selected TROA Operations, which is
comprised of more detailed discussions and exarmples for the agsumnptions and procedures in TROM
to simuldte the Current Conditions znd No Action, LWSA, and TROA altermatives. Exhibit 1615 a
ussful supplement to Txhibit 15 but again the exhibit-is not a satisfactory substitute for full
documentation of the model that is necessary 10 fully eveluate potential impacts oz the Newlands
, des more detziled examples of some of the
ceuse and effect relationships for TROA operations for selected years of hypothetical conditicns
resulting in differences in the excesdence plots between the Cumrent Conditions and No Actjon,

TWSA, and TROA alternetives for the various Teservoirs and creamflow locations. ‘However, the

exhibit doss not provide suficient infermation to track all of the various storage credit prioritizs and
operations. Again, please gxplain why full documentation of the TROM is being withheld:

ent Opsrations of N ewlands Project.

The DEIS/EIR does nct provids an cviluation of the potential Impacts of the TROA
Altemative on the current operatlons of the Newlands Project -The DEIS/EIR. provides
information for comparing the TROA Alternative with Current Conditions; however, such a
comparison does not show the potential mmpacis on current operations because the TROA

 Alternative ‘ncludss all of the ernbedded assumptions associated with future conditions for

- Year 2033. An analysis should be conducted to impose e TROA provisions on the Cuzrent
Conditions to determine the potenfial impacis on the current operafions of the Newlands
Project. e : L . '

(Generzl Compnent No, l—Jmpacts o Curr

er, Mid-Pacific Regional
Cffice, Bureau of Reclamation) to Charies W. Rinder regarding Freedom of Tnformation Act (FOLA) Regquest—

#NPROT190E. '
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- General Cormment No. Z—Fomulaﬁdn and Assumptions for No Action Alternative: .

The question arisss whether the No Action Alternative is realistic or whether potential .
tmpacts from the proposed action {TROA Alternative) have been nnderstated 2s a result of
e formmlation of the No Action Alternative. The DEIS/EIR should include 2 more
complete description of the assumptions included in the No Action Altermative. In additien
-the DEIS/EIR should include sensitivity and scenario analyses 1o demonsirate that the
gssumptions embedded in the No Action Alternative do mot unduly mask any impacts Jom
the proposed action. The DEIS/EIR should report the rangs of potential impacts agsociated
. with reasonabls ranges of valuesfor parameters and events assumed to OCCUI in the No
Action Alternative, The following assumptions should we reviewed and varied appropriately
through sensitivity and scenario analyses to more fully svaluate the No Action Alternative:

1. Assumption that 100 percent of agricultural frrigation in the Truckee Division will be
‘eliminated. * There is no demonstration that 2ll of the water rights for the Truckee
‘Division will be acquired for purposes other than irrigation. -

2. Assumption that demands used in. modeling do not include any stock watering or

domestic use {other than City of Femnley) for demends in Truckee Division. This is
- contrary to current water uses within the Truckée Division such as deliveries from the .
Hazen Pipeline and other pipelines. This is also insonsisient with the assumptions used
in developing demands for the Lower Trackee River wherein stock watering ‘was
imcluded in the demands. ' ' _ L —

3. Assumption that of the 3,815 acres for Truckes Division 2,304 acres (60 percent) would

be acquired for water qualify purposes and 1,511 acres (40 percent) would be acquired
. for fhe City of Fernley. Recent acquisitions and prices of Truckee Division watel rights
indicate that funding for acquisition of water rights for water quality purposes may be
| inadequate and a greater PETCENAES of the water may be acquired vy the City of Femley
 comparsd to acquisitions for water quality purposes. It is also noted that the DEIS/EIR
does not addrsss the envirormental impacts of acquisition of Truckee Division water

rights for, water guality purpesss which inchude -dust control and revegeiztion COStS .
er rights to instream

" associated with drying up imigated lands and transferring the wat
- flow purposes for the Truckes River. _
4, Assumption that water quality-wate-r'acciﬂi:ed Fom Truckee Division 1s acquired at an
amount scual to 133 percent of the duty (squivalent to duty divided by efficiency of 75
percent) comparsd to Ternley water acquired af duty only. '
5. Assuroption that water quelity water acquired from Truckee Division can be stored in
upper Truckes Reservoirs. R '
6. Assumption that 13,829 acrss i Carsom Division would be ecquired 10T wettands
. purposes resulting in a total acreage for wetlands purposss 0f 21,000 acTes. ’

7. Assumption that wetlands Jemand is 2.99 acre-feet Per acrs instezd of the full dufy of3.5
“or 4.5 acre-fest per acre. Sensitivity and scemario analyses should be .conductzd for
Carson Division demands based on ‘deliveries to Lahontan Valley wetlands zt the full
“duty. Tt should not be agsumed that future wetlands deliveries will be restricted to .
smounts less then full duty, particularly deliveries pssociated with water rights acquired
bythe State of Nevada and others for use at Carsen Lake Pasture. ‘ :
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10. Assmpﬁoﬁ that Newlands Project credit sto

11. Assurnpfion that Lower Tf:xc]s':

14, Assumption that TMWA will be zble to acquir

8, Assumption that éeliver-y efficiency is 65:4 percent for all years irrespecti\ie' of water
- supply conditions. Also, the value 65.4 percent may be low for future conditions (Vear
2033) considering recent ‘nereases in efficiencies reported 10T the Project.

9. Assumption that Carson River inflows to Lahontan Reservoir will not chapge even
though upsiream water useé nractices in year 2033 are likely to be different than the -

. practices that occurred over 1901-2000 period of record, A changs in future Carson

- River inflows to Lahontan Reservoir would impact the Truckee (Canal deliveries to
[_ahontan Reservair through diversion. criteria established in
. TROA operations and potential impacts on e Newlands Project are dependent upen

Carson Rivér inflows to Lahontar Reservoir.

OCAP is nof included in the No Action Alternafive. Discussions with USBR
representatives during the Novernber 2
credit storage is not modeled in the No Action run

- indicating that such an operation is sncluded in the No Action Altemnative. -

ce River demands will increase from current annual -

demand of 12,040 acre-fest per year to future demand of 34,280 acre-fest per year.”

12. Assumption that water obizined by Pyramid Tribs in the wnappropriated water case can
EIS/EIR. should - show the amount of

be stored in upper Truckee. Teservoirs. The D

unappropriated water that is stored, released, and delivered past Derby Dam that

-otherwise under historical conditions wonld be available for diversion to the Newlands

Project, particularly during drought conditions, . o

13. Assurnption that in 2ll four model analyses the factors used to caloulate monthly -
accretions to the Truckee River between Derby Dam and Pyramid Iake are the same.. -

e agricultural waier rights zt the assumed

“levels for conversion t6 M&] and other uses. As discussed below in General Commment
- MNo. 4, the model results appear to be extremely sensitive io this assumption. :
15, Assimption ihat Florizton Rates are not adjusted in accordance with either cumrent

provisions of the Trickes River Agreement or TROA Section 5.A.3(b).

ovlation and Assumptions for TROA Alternative. -
There are several questions and CONCEILS regarding the forronlation and assumptions used m
znalyzing the TRCA Alternztive including the concerns with the various assimptions that 218
caried over from the No Action Alternative deseribed above. The DEIS/EIR should include
sensitivity and scenano znalyses to demonstrate that the agsumptions znd modeling analyses
for the TROA Alternative result in 2 range of pofential impacis associated with reasonable
rangss cf values. for parameters and events assumed 10 oceur im the TROA Alternative.
Specifc issues that need to be addressed include, but are not limited to, the following:
1. Stream channel conveyance losses &re not considersd in any of the TROM enalyses,
which is of particular concern, for the TROA Aliernative. . TROA Section 5.E specifies
that conveyance losses shail be determined znd allocatsd to various '
proportion to the total zmount of water if each stresm Teach. When questioned about this
_COTCETIL, in_di,viduals.re:'3ponsible'for conducting the modeling analysis for the DEIS/EIR
. responded by first acknowledging that convevence lossss are not considered and then

QCAP, Thus the proposed - ‘
rage allowed ander the 1997 'Adjus{éd’ .

3, 2004 conference call confirmed that Project -
contrary to Table 2.2 in DEIS/EIR

categories of water in |

i,
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indicating that the possible errors would tend to cancel one ancther because such Iosses
are not considered in all of the model mins. Burthermore it was stated that insufficient
information is available to characterize stream channel conveyance lo3ses particularly in
the -Truckee Meadows, Both of thege . responses are not satisfactory, First, USGS

- histerical streamflow records and studi=s on-mver travel times could be used to develop
conveyance 10ss factors or mefhods for modeling purposss.  Second, and of particular
importance, any errors associated with not considering conveyance losses will mnot~
necegsarnily cancel one another because of the chariges in timing of storage and releases of

water associated with the varipus credit waters undsr TROA. For example, ths
consumptive use portion of unused and excess agricultural rights converted to Mél
purposes by TMWA will be stored in Truckes River reservoirs s M&l Credit Water for
subsequent release to mest M&I demands or £ unused converted to Fish Crecit Water

- .and released at times different than the historical flow patiemns. Subsequent teleases of

stored credit waters will likely ocour during fimes when Truckes River streamflows are

than the streamflows occutring at the fme the water is stored and thus

significanily less
the potential for significant differences in ctream conmveyance losses. It is 2lso not

sufficient-to say that the higtorical retumn flows will be left in the mver at the time such
ds to be conducted to

determins the historical depletions o then determine appropriate depletion and
conveyance Joss factors for fufure operations to ensure
- holders such as the Newlands Project are not infured.

2. Assumptioﬁ that TMWA will be able to aocquire agricuttural water rights af the assumed | -
levels for conversion to Mé&l and other uses. AS Jiscussed below in General Comment
Na. 4, the model tesults appear 10 be extremely sensitive to this assurption. :

3. Assufnption that Floriston Rates are ot adjusted in accordance with sither current
_ provisions of the Truckee River Agrzement or TROA Sectien 5.A.3 B): ' ' :

4. Assumption that credit water can be estzblished through changed diversion rights using a

. consumptive use factor of 62.5 percent for tights acquired in the Truckee Meadows. Ttis
‘understood that it is zssumed. for purpeses of the DEIYEIR analysis only thet sach
* establishment of credit water would be restricied to the histomeal consumptive use of the:
acquired water Tigh's. Howevar, Mr. Fod Hall indicated in a Dedembar 16, 2004

.conference call that the actal amount would be determined in future Nevada Stzie
Engineer proceedings. s it the intent of the TROA signatory parties 10 establish credit
water at amounts exceeding the historical consumptive use of the acquired water Tights?
If not, specific limitations should be provided in the TROA document .and a83UTrances

provided in the DEIS/ER. If 50, the full amount contempleted for establishment of credit-
water should be disclosed znd included in the model analysis. 10 evaluate” potential

impacts cn the Newlands Projsct.

that downsiream water rights

5. As discussed in more detail in the above comments referrng 10 specific pages of the
DEIS/EIR, the NPCW PICViSION of TROA hzs been enalyzed with overly restrictive
_constrajnts resuliing in unrealistic mpacis on the Newlands Praject related fo reduction i
I zhontan Reservoir water levels, derrease 1n carryover storage, and increase in Carson
Division shertages. '

6. ‘Several provisions I TROA are mot imcorporated info t’n"e' modeling analysis faising
. questions whether the anzlysis provides the full range of potential impacts of the TROA
Alternative. The DEIS/EIR should ‘nclude full disclosure of the omifted provision;s

including & quantifative analysis showing the effects of the exclusions. Included in the
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categories .of credit water including Fernley -Muficipal.
omtal Credit Water, California Additional California
ther Cradit Water, Review of i_nfonnatic:qs provided

by the USBR under the FOLA request shows all or a portion of the following TROA
provisions 4re pot included in the TROA model mun. An evaluation needs to be
conducted and reported in the DEIS/EIR showing which, if any, of the excluded
provisions resuit in material differences in modeling results. It should be noted that the
April 23, 2004 draft paper does not include a description of all provisions in TROA. For
example, TROA Section 6.B.2(b)—Calcuiation of Ot Ditch Decrse Trrigation Demand i8
not described in the dreft paper and thus it is unknown whether or net that particular -
~ provision iy included in the model, The DEIS/EIR should include a full disclosure of &ll
-~ " TROA provisions not incorporated into the modeling analysis, Based on the review of
- information provided by USBR, all or a portion of the following TRCA provisions are

not included in the TROA model rum:

omitted provisions are severzl
Credit Water, California Environm
Frvironmental Credit Water, and O

' § 5.A.3—FExtension of Floriston Rate Supply |
- 8 5.B.6—Prosser Creek Reservoir Operations - -
. - §5B.BE3) o
§ 5.B.6(a)(4)
§ 5.B.6(2)(5)
§ 5.B.6(c)(6) -
L §5B.6(e)7)
§5B6E)) o | L
§ 5.B.6(d) [Note: apparently corrested after July 2003 ins used for DEIS/EIR.]
'8 5.B.6(d)2) [Note: apparently corrected after Tuly 2003 runs used 1 DEISEIR]
§5B.6() . v S o o .
§ 5.B.7—Independence Lake Operations
- §5BI(D) -
© §53.7()
§5B.70
- . §SBIMR) : :
.  §5.B.9—Boca Reservoir Operations -
§ 5.B.9(c) ,
§ 5.C.L—Accounting for Spill
- §5.C104R) '
§5.C.15
§ 5 E—Stream Channel Conveyance Losses :
§5EL ' o
§5E.2 _ -
§ 6. B—Sierra Vailey Diversion [other than historical mput data] ' ,
" § 6.C—Diversign of Truckes River Basin Surface Water Allocated 10 California Pursuant
- to Section 204(c) of the Settlement Act ' ’ : o
86.C3 S '
§6.C.4
§6.C.35
£6.C.6
86C7 -

- % April 23, 2004 draft paper entiled Incorpozation of TROA Provisions into Trnckee Operation Model. .
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§6 D—Tzke Tahoe Basin Allocation Procedures [other than Listorical input data]’
§ 6.E—California Trickse River Basin Allocation Procedures -
" Appendix 6.4 ' - o '
- Appendix 6.B -
Appendix 6.C -
- Appendix 6.D o I : T
§ 7.A.3—Establishment of Credit Water Using Changed Diversion Rights.
. §7.A.3(c) ' S : _
§7.A3(d) . ‘ o :
§ 7.A.4—Changes fo Water Rights and Other Changes -
§.7.A.4(2)(4) - L
§ 7.A.5—Restrctions and Limitations on
Water to Benefit Water Quality Flows
§7.A50) -
§ 7.A.5(d) .
- §7.A.5(e)
8 TASMDEH)
@  §7As0ED o | |
 §7.A.6—Power Company Use of Water for Hydroelectric Generation and Compensation
for Reduced Generation . : ‘ : : '
§ 7.A.6(2)
§7.4.60)
§ 7.A.6(c)
§ 7.A.6(d)
§ 7.A.6(e) _
§ 7.A.6(0) _ o '
' § 7.B—Power Compary Mé&I Credit Water
C §7B1 R
 §7.B.4(z) [other than historical input dats]
§7.3.4(b) [other than historical input data]
 §7.B.4{c) [other than historical input data] |
- § 7.8.4(d) [other than historical mput data] S
‘ § 7.C—Fish Credit Water and Joint Program Fish Credit Waler
‘ - §7.C.A4c) ' : _ S -
§ 7.D—Califorma M&l Cradit Water, Califorma Ervirommental Credit Water and
- Additional Csliforniz Environmental Credit Water ' . ‘
37D3 - | -
§7.D.5 B
§7D.6 : - ‘
§7.D.8 ,
- §7D9% o :
§ 7. F—Fernley Municipal Credit Water
' § 7.G—0Other Credit Water B
& 8 E—Priorities Among Credit Water Operations : .
[Note: April 23, 2004 draft paper indicates most provisions under this section are
incorporated into. the model; however, certain provisions are not incorperated and
certain conflicts are identified such as described initem 10 in the draft paper.]

- §8E4

Establishment of Certain Categorigs:of Credit - -
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. '§ 8.F—Relation of Power Company Mé&I Credit Water to Fish Water, Figh Credit Water
. and Toint Program Fish Credit Water ‘ : o -
§8.F.2 - '
§ 8.F.3(a)
§ 8.5.3(b)
. §8.F.3(d)
§8F4 -
§R.F.7 - S |
§ 8.G—Relation Between California M&I Credit Waters and California Envirommental '
- Credit Water T RN S
§ 8.]—Relation Among Project Waters in- Another Reserveir: .
'§ 8.J—Relation Between Additicnal Celifornia Bnvironmental
Credit Water R
~ § 8.K~Limitations on Accumulafion of Credit Weter - S

Credit Water and Other

§3K4 o : — e
s . '8 8 N—Classification of Project Water Exchanged or Restored : '
© § 8.0—Classification of Fich Credit Water, Joint Program Fich Credit Water. and Fish
_Water Exchanged to or Re-Stored in Bocz Ressrvoir : '
§ 8.P—Exchange Rules Regarding Trades
§ 8.Q—Exchange With Donner Lzke Storage
§ 8.R—FExchanges and Vohmtary Operations Proposed 2y California
§ 8.8—Exchanges of Certain Waters in Stampedae Reservoir For Floriston Rate Water in
.. Lake Tahoe. o : : ' '
$85.1(06) . - - ,
© § 8 T—Exchanges for Water (Quality Credit Water
§ 9.C—Minimum Releasss, Fnhanced Minimum Releas
" Releases for Ice Control _ RS -
' - §6.C.1i(e) - :
_ §5.C5(c)
- . §9.C5(4)
§9.C6

o§scs . .

§ 9.F—California Guidelines Concerning Preferred Reservelr Up
Flows end Recreation - R Ce o : _
[Note: April 23, 2004 raft paper entitled Incorporation of TROA Provisions mto
Truckse Operation Model indicates all provisions under this section are incorperated

into the model with the exception of ramping operations. ]

eg and Prosser Cresk Reservoir

srations for Insirzam

Ceneral Comment No. 4 —Supplemental Modeling Analysis Regarding: TWWA Water Rights

Acquisition, S . - . A
The DEIS/EIR should include 4 scenarios analysis for the TROA Alternative assuming that
TMWA is unable to acquire existing agricultural water rights at the levels assumed for the
surrent analysis of the TROA Alternative. Such an analysis has been performed by Mr. Tom
Qeott of the USBR -and a summary of the results wag presenied orally to. TCID
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. represenfatives at a meeting ‘on December 15, 2004 indicating that the ‘model results are .
extremely sensitive to this particular zssumption. The analysis apparently adopted all of the
assumptions znd configuration for the current TROA Alternative analysis except the TMWA
water Tights acquisitions were limited ta the same levels assumed for the LWSA Altemative.
The analysis showed an increass in the shortzges to the Carson Division beyond the shortages
shown for the TROA Alternative. These results should be documented and presented in the
DEIS/EIR.. The DEIS/EIR should also include 2 complete description of the name, location, .
amount, existing owner, existing use, prority date, and other pertinent information for all
" water rights assumed to be acquired by TMWA. B - '

Generzal Comment No. _S—-—Nex;vlands P:roj ect Credit Water.

The TROA, the DEIS[ER., and the modeling analyses all improperly. represent the NPCW ‘
for the following reasons: . . ' S o ' :
s The p-ro*vdsioﬁs'fd—r NPCW appear to place the opératioﬂ' and coptrol of N?CW in the

hands of the United States with Iittle input &nd control by TCID.

. . s The Newlaﬁd_s 'l?ro-j ect receives relatively small henefits compared to, the potential
impacts, which will include reduced carryover storage, reduced water levels in Lahontan
Reserveir, and increased Carson Division shortages. - '

-« The 'pl‘QVi.SiOilS for NPCW appear 1o be much more restrigtive in terms of actual credit
water utilized by the Newlands Project compared to the current credit water provisions of
e OCAP would have to be lm_odiﬁet_i to accommodate the NPCW lznguage in TROA.

s The NPCW results provided in the DEIS/ETR should be expended to show how. much
" NPCW is rectassified and utilized as Fish Credit Water. L e
" e . The opbrations criteria for NPCW pravided in TROA aré general resuliing in_arbitrary_‘
~ assumptions used for modeling criteria for NPCW. The modeling criteria appeer o be
overly restrictive and bizsed against project utilization of fhe credit watsr, Problems with
' . : the modeling assumptions are illusirated below: ' ‘ '
o The accurmletion months and storage Sotames are not specified in TROA. The
 model uses arbitrary NPCW storage volrmes fo establish credil storage for the
months of Jersiary fhrough June. This period conflicts with OCAT W zrein
accummulation is specified to ocour OVET the months of Novamber through June. The
modeling assumptions eppear to also sonflict with the description of NPCW previded
on Page 2-36 of the DEIS/EIR wherein it is stated that scowrmuiation can Occur -
. anytime between October and July. - ‘ R
o The specific months In which credit water can be releassd are not specified m TRCA
rather an objeciive is specified which credit water would be “Released in
accordance with the Truckee Canal Diversion Criteria to a maximum extent possible
prior to August 1.7 The mode] assumptions restrict any releases 1o the single maonth
of July.: This is contrary to OCAP wherein releases can bs made throughout the -

irrigation 522500, -

o Ths proﬁsioris included in TRO in Section 7H—NE'W1PNDS PROJECT
CREDIT WATER. do not specify that NPCW celeases would be restricted based on
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hedvily on these streamflow objectives in

ey
j—\.

' CDFG. streamflow objectives, ‘Howeser, the model -2ssumptions appear fb“rely_ -
first determining whether any NECW is

established and then second cn actial releases during the month of July.

© (General Comment No. 6—Cause and Effect Relationships.

The DEIS/EIR and.undsrlying TROM results do not provide sufficient inforniatioﬁ 10

delineate specific cause and effsct telationships of the varicus el

ements in the proposed

“action to_’dete’rmine whether the TROA meets the purpose and need of the project_.' Tha
. impacts section of the DEIS/EIR contains 2 discussicn of increasss and decreases: of
. strezmflows and lake surface water elevations-at-various locations and invariably concludes

the changes are.caused by the various credit water operations.
demonstration that the specific credit water operations resulted in the

However, there is no’
changes. '

. " The monthly establishmént of the various categoﬂe’é of credit water by method such as.

reduction in Floriston Rates o changed diversion rights is 1
and based on supplemental information® provided by the U

. regarding various categories are availzble from the model cutput.

s The monthly utilization, exchange, reclassification, carryover,

tg is not provided in the DEIS/EIR

SBR only lmited data - -

and use of the various

categories of credit water are not- provided in -the DEIS/EIR and 'supplemental

‘information provided by the USBR indicates data regarding
available from the model output but extraction o
“understanding and effort. ' o

= Monthly supply of water quali'ty_. water- derived from acquisifi
- water rights and other water Hghts is not delineated nor

model output.  Furthermore, a brezkdown is not provided. for waler
remaining in the river versus stofage for subsequent releagses. -~
+ 15 ot reported nor is it

a. The storage and release of Pyremid Tribe unappropriaied wate
availeble from the current model output, -

various caziegories are

£ such data would require significant

on of Trackee Division

is it available from the current

quality watet

e The storage and release of TCID Donner Tzke water is not reported nor is it available

" . Derby Dam are nct delineated.

Ceneral Comment No. 7—Assurances and Mitigation.

' from the current model output, This includes the issus that Domner Leke diversions at

The DEIS/ETR doss mot provide sufficient provisions o 2sSure that operaticns of the

Newlands Project are not impacted by the TROA Alternativ
+0 ensure that available water supplies for the Newlands Project @

e. Provisions should be included
12 not decreased as a result

- of TROA operations. Also, provisions should be included o modify TROA operations ifitis
© determined. that modeling techniques or assumptions are SIronsous.
should be established in the event TMWA is unable to acquire the level of agricultural water -

rights assumed for the modeling analysis. A second exemple
<how that sirezm channel conveyance losses result in 2 decline in
ovailable for diversion at Dertby Dam. A third exzmple would

¢ 1Jovember 15, 2004 memorandurﬁ from Rod Hall io Tom Scaott regarding Comm
for Infor—_mat'ton from TCID.

Tor example, Provisions

would be if actual operations
Truckee River streamflows

be if the TROA pariss

sﬁts on October 7, 2004 Request
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establish credit water in amounts gfeatef.than thé historical consumptive use of acquired
water fghts to the defriment of downstrearn water right holders relying upon return flows.
. "Such provisions could include mitigation measures to protect the water supplies for the

. Newlands Project. The DEIS/EIR does not provide any such mitigation measures even
ative will result in increased shortages for the

though- the analysis shows the TROA Alterna

Carson Division. Mitigation mezsitres should be developed in consultation with TCID and
other affscted parties, ~-Possible miﬁgaﬁon,measﬁrés' include, but are not limited to,
accounting and reporting procedures; improved modeling of TROA operations through
adoption of peer-reviewed and documented models such as RiverWare; and reformulating -

NPCW to provide a real benefit to the Newlands Project such as increased sterage priority, .
carryover storage, and flexible release provisions. ' ' ’ :

I appreciate your efforts in providing information n responss to the FOIA request and subsequent
inquiries. I lock forward 'to centinuing to work with you on resolving the guestions and issues
provided zbove. If you have any gquestions, please do not hesitate o contact me at (316} 984-1470.

L ‘ . | o Sincerely,

| BINDER & ASSOCIATES CONSULTING, INC.
(s W B dn
* Charles W. Binder, PE. .

President snd Principel Bngineer

" ¢e:  Lyman F. McConnell
Michael J. Van Zandt
 Brad T. Gostsch
.j Michael F. Mackedon _



- December 27, 20 04

Mr. Kenneth Parr U
U.S. Department of the Intericr -

~ irest of Reclamation =+ -+ .
705 North Plaza Street; Room 320 -
Carson City, NV 89701-4015 "

Dear Mr. _Paﬁ':

Principia Mathematica, Inc. (Principia) has Teviewed and evaluated the Truckee River
Operating Agresmerit (TROA) ‘model used in prepering the draft TROA Environmental .
Impact Statement/Fnvironmental Impact Report (EIS/EIR). On behalf of the Truckee- -

* Carson Imigation Disiwict, Churchill County angd the City of Fallon, Principia hereby
submits its comments on the Draft EIS/EIR, specifically concentrating on the TROA
model tipon which this Draft rests. T .

: 1.'111‘_tl‘5d-uction:_ ' N N . . ‘ :
A review of the mathematical model upon which the Draft TROA EIS/EIR.
centrally rests was conducted recently by Principia. This review revealed three major

facts that call into serious question the fundamental underpinning of this Draft FIS/EIR.
These three facts are presented as follows. SR : e

(1) . The model upon which this Draft BIS/EIR rests so heavily is unreliable in criticel
- respects. [n any unbiased scientific review by qualified peers, this model would be
rejected for the very uses that are reported in the Draft EIS/EIR. .

(2) The model’s imreliability i caused by significant, serious and, in some instances,

" fatal flaws. Such flaws prevent the model #om being applied properly to evaluate
“wHat-if”* scenarios intended to establish suitable alternatives to or adjustments of '
planned water-allocations. - ' I '

(3)  Employing a fatally flawed model to plan water allocations and tc mezke decisions
that would continue well into the future; when ather well-tested and relizble
stream flow models are readily available for use, introduces scientific unreliability
into the TROA process. It leads inevitably to unsupperiable management

- decigions that may be adopted as z regulation znd thereby create unintended and o
- seriously flawed consequences, : o '

These facts lead Principia to urge that the model, in is present form, be rejecied for use

) . PRINCIPIA MATHEMATICAING
_ 575 UNION BLVD, SUITE 320 LAKEWOOD, COLORADO 80228
WEB < prinmath.com TELEPHONE (303)716-3573 FAX (303) 716-3575
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" as {he foundation for the Draft EIS/EIR. Furthermore, Principia urges%ﬁ this model be

" opened to wider and unhindered scrutiny by practitioners who were not involved in this -
model’s development. Only in this way can the affected public be persuaded that the
assumptions and procedural rules that are émbedded in it are indeed valid and actually - '
implemented as claimed, let alone be demonstrated as unbizsed and in the public interest.

" The flaws identified by Principia even via its preliminary review-ars summarized below.
This summary provides some indication-that such assumptions and rules as embedded in

. the TROA ere seriously flawed. ' ' S '

2. Cﬁppi‘mg Flaws in the Model:

- The specific flaws in the model revealed even by Prineipia’s preliminary review
condiicted in just a few weeks are identified belew. This identification should be viewed
as illustrative examples of numefous such flaws that exist and nota comprehensive list of
such flaws. Reguests for additional time needed for a more comprehensive review were
demied, we understand. -~ - '

©(1).  The computer program embodying the TROA model consists of more than 72,000 7
lines of convoluted FORTRAN language contained in 173 suhroutines. The sparse
comments contained among these lines do not luminate, amongst other facts, the *
innumerable quantities that are assigned unexplained values. Such values furthermore are
insxplicably altered as the program instruction cousses fhrough the many subroutines of
the program. This is very poor and antiguated programming practice that could not be
further awzy from current accepled scientific methodology. What makes thifs practice
antenable in this instance ig that'not even a rudimentary docummentation seems available
for the program. It is therefore virtually impossible for any independent and unbiased
reviewer to follow the steps the program doss take, evaluate values embedded as facts
into it and test the logic to evaluate whether the program computations are indeed being
" performed as intended, and asreported. 1 e S
(2): This flaw is compounded further by the fact that the computer program
embodying the TROA model has not been provided with adequate output. gensrating
fagtires, Such features would at least allow an independent reviewer to evaluate details of
water volumes and flow gquantities that the program purports io allocate. For instance, the
program claims to track water flow quantities throughout the TROA system, but can
produce computed cutput only for 2 few sslected flows at selected locations. These
selections of courss were made by the program- authér and do not reflact the quantities
and locetions that remain of desp intérest to the zffected public. In order 10 evaluate just
what the program compuiss in thege matiers of interest, an independent reviewer is forced
to modify the program code in order fo obtain output that is clearly contained in the
program but is otherwiss apatazinable. This tedious and cumbersome task is made
nnnecessanily difficult by the absence of program documentation.

(3} The accounting of relevant flow quantities is serjously inadsquate in the program. -
Tn this program, flow quattities associated with different sources are lumped together, but
thereafter the progrem is not equipped to track each flow quantity according to its source.
Tt is not possible to evaluate whether, or not, this poor programming practice was

‘intentionally adopted. However, it denies ‘any independent reviewsr the basic tools

i
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needed to understand Just why cur’cam results are predicted by this prograry Thls isa-
serious programming deficiency which makes it impossible to establish just which
specific planned zction leads to what computed outcome; just’ the types of basic
information essential to manage the TROA system. It is for this very reason that other .
well-tested and reliable programs such s Rlverware® are 1ment10naily equipped to kecp

rigorous track of flow quantities by their * accounts”

(4) ”he computer D:rogram e*nboaymg the - TROA model cmploys antiquated
: _FORTR.AN language programming practices and modeling techniques, The ready .

- availability of medem computer models for river systems makes the continued vse of the

"TROA mode! suspect. The serious consequences sternming from usirg an ‘outdated model

.-can neither be easﬂy detected nor readily rectified. Cohsider an example specific fo |
TROA: each planned action taken on the waler system is coded within a program
subroutine that is found to have compjex, undocumented, and somefimes unexpected’

. interactions 'with differént parts of the program that represent other segments.of the flow ..

" system. It is thus made impossible for any independent reviewer to evalnate whether, or
not these interactions were infentlonal, and if 30 why, or merely accidental stemming
from the manner in which the program has evolved during the past two decades. In direct

- contrast, medem modeling programs such as Riverware® are ‘designad to isolate actions
~ specific to certain “cbjects,” enabling a user to keep track of intended actions. Further,
such programs employ comgonent flow models with relevant phys:lcal realism and
accounting procsdures that kesp rigorous track of flow quantities propagating through the
system In ;rvllabk programs, complex manzgement decisions may indeed be specified by
prescribing “rules”; however, the programming. of these rules leaves no room for
unintended and thus hidden side effects: Furthermore, the uss of generic “cbjects” m
- reliable programs mmphnea the tasks of progw:am vahdauon gnd documentatlon and -

.; makes them Lransparent

{5). f PoLertlally serious differences Hava been detected between the draft and final
- versions of the TROA model. The model used in justifying the Draft EIS/EIR is dated -
June 2003, A i'e_vlew of the model dated as November 3, 2004 indicates that more than |
4000 lines of code have been altersd invelving more than half of the program files,
witholit any documentation b\,mg created to establish Just why this wes done and w1th

what consequences. The unscientific and pote"ltlally prejudicial nature of such program
aiteranons suggvst that it ig futile to expend significant resources in conducting ‘further '
review of the model used fo Jus‘ufy the Draft FIS/EIR since this model has already be
substantially climgvd apparently in preparation for the Final EIS/EIR. It is IDCOIlel\/'aDIE‘.
that s0-many changes to the program would have been done withowt C&LSl‘lg eny effect
_on the predictions made. by the model, It would there efore be entirely improper and
upprmesswnal to simply ignore these efforts in commenting on the dlaft lf_n owing
: mgmncap‘t changes dre forthcoming in, the Fmal EIS/EIR.. :

o

R FIaWS in Demanstrahng ke M'odel’s Validity:

(1) Thv TROA model has not beun cahbra:,ed to known conditions in the flow s ystem
When & mathematical model is considered valid for zpplication to any physical, se‘thn_g, it
is essential to demonstrate that the parameters representing physical properties in it are
appropriste to this very setting. For surface water models, such parameters includs rates '

- of evaporzation, seepage from siream segments and other losses fransit times and return



" output results are known, such as from an analytic
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-+ flow delays, among - others. g_e validity and_appropriateness of m&ﬂ calibration is
" typically démbnstrated by comparison of quantities predicted by the model against -
observations as its parameter values are adjusied. In the present instance, it is claimed
that some values prescribed as input data to the model; such as the Farad to Derby Dam

net change, are based upon Some Previous (and undocumented) modeling effort. It is

Zurther claimed that individual terms such 2s evaporative losses from réservoirs are based

“upon cbservations, that are also imidentified. However, no attempt has apparently bezn
made to check that when all of these estimated quantities are combined ih this model,
model predictions indeed match physical observations of any recorded stream flow

“values or similar recorded quantities. ' : SR

(2) It is a significant flaw that the TROA modsl is enfirely based upon the central
premise that available watér resources and ‘stream flows will, in future, remain at *
precisely their historically recorded values. No attempt scems 1o have been made to
estimate, tarough appropriate stochastic simulations, the future variations in! such
+ . guantities which will have significant quantitative conséquerices upon water planning and
allocations. No such variations, which accepted scientific methodology would indicate as
real possibilities, were apparently tested for purposes of such planning and allocations:
© which this TROA model was apparently designed to quantify. This flaw is exdcerbated
by the reliance on long term averages to evaluate the effect of various alternatives, .
instead of a more detailed evaluation of impacts at a time scals that are relevant to water
- sers. A . ST : S L
(3)  The caleulation sequences embedded into ‘the TROA model have not been
- demonstrated to be valid. When a model program is constricted in suppart of just ene
oroject,” it is necessary fo demonstrate that the model program operates comectly as” ‘
intended. This is achieved by rinning the model with a set of input data for which the
2l soluflon to even a theoretical stream

flow problem. This stép is usually referred to es model or program validation. In the
present instance, while it is claimed, orally of course and not documented, that a mass
“balence wes performed on some feservoirs to “ensure that input minus output equals .
" thange in storage,” even such a basic celenlation has not been un
This flaw thus makes it possible for water to be either lost or created -
s of mis-programmed complex calculations, because

ce that ‘he mods! maintains a valid overall mass

system as z whole.
in the system simply due to arifact
no checks were performed fo ens
balancs. :
4} The TROA model has not bsen verified following its calibration. In generally
cegpted modeling practice, it is custemary to retain. some data not used in making
~ calibration adjustments 1o evaluate just how well the rnodel predictions compare with
‘gnch data, This step is frequently achisved by caliprating a model using data-collected
during some selected time period, and then verifying it with data available to represent a
gifferent time period. This is a step that tests the robustness of physical representations
cmbedded in the model in their ability to predict values that have been observed for this
period, and which have not been consumed diring model calibrations. The serous flaw
‘n the TROA model is that no such verification was even attempted.

N

Y W

(5)  Sensitivity runs have not been conducted with the TROA model to est@b}iéh' just:
how its predicted resulls vary when tnknown parameter values are adjusted each within

4

dertaken for the TROA -
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-its reasonable bounds of Varia-bgty. After 2ll, it is reasonable to hypogsi_ze that future
water avaflability and stream flow conditions will vary if the past millennia of recorded
history of natura] phenomena are any guide. Tt'is thus important to test the variability of
the model predictions to reasonable variations in physical parameter values. Well known
and accepted scientific methodelogy requires that such sensitivity analyses be undertaken
in.any modeling effort. This step becomes particularly important when predicted impacts

* of implementing water allocation plans are anticipated to be small, in order to determine
if predicted changes are significant. In the present instance, numerous examples exist
wherein condueting such sensitivity analysis would be appropriate: For example, when it
is assimed that fufure changes in water use would occur, it is ppropriate to test the
sensitivity of the imodel fo differént amounts of such changes in order to evaluate the -
sensitivity of the model predictions to that parameter value; 2]l other conditions being -
held the same. The serious flawin the TROA model is ‘that no such sensitivity analysis
was performed. : - L o S

(6) - Not even a basic User’s Manual or Program User’s Guide has been prepared for
the TROA model. Such a Jack of basic documentation is unprecedented and represents a
semious flaw. Given the complexity of this model, the absence of 2 user's manusal or guide
which explains the syntax, meaning and function of input deta sets supplied to the model
makes it virtually impossible for any independent reviewer 10 evaluate the model’s uses
. and thershy venfy its validity. Under present circumstances it is difficult to establish just

how a valid scientific methodology can be followed 10 allow a proper peer review of the .

model ¢an be performed.
4. . Flaws in Model Applications:

(1) In order for members of the affected public to apply the TROA model for any
. valid purpose, the. computer program’ embodying it bas to be installed in a compufer

prior to running it. Principia’s preliminary test runs have demonstrated that this model is
ter architecture and FORTRAN-lenguage compiler

unreasonably ssnsitive {o the comput
routinely used to convert the source code to a usable or executable form. I other words,

when used on different computers or with different FORTRAN-language compilers, the
TROA model predicts quantitatively - different results. . This s ‘also umprecedented and
s in the TROA modsl. Such differences indicate either the use of

“dangerously poor programrming practicss or the inherently chactic behavior of the flow '
system as modeled, or some comnbinations of both. The differences in results predictzd
by the model for identicel input data sefs are particulary significant and troubling since
r formed. Discussions held by Principia with authors of

no model senstiivity runs were pe
this model reveal that the authors themselves had not studied this behavior but were not

even surprised by such differences in results. Tn this TROA flow system as modeled
sven ohe exfra drop of water can trigger a sequence of program “decisions” which
drastically altsr how the system is predicted 1o operate. This serious flaw in applying the -
modsl is dramatically demonstrated by the significant changes in mode] predicted results
for same months, even when using identical data sets, simply by running the program on '

two different computer systems.

represents a serious fi

- {2) Results predicted by the TROA model ipp arently cannot be checked or verified as
- velid real-life possibilities. One of the reasons citsd by authors of this model for not

Lh
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heving undertaken model cah'!aﬁons is that the model is known not&aredict any flow -
~* quantities that can actuzlly be compared to observed values. This is also unprecedented
' especially for a model intended to reflect water allocation plans that will affect so many

and for 50 long into the future if adepted. For example, the ﬂbw system may historically
have been aperated according to “rules” that differ from their present form. When used
e this flow system to

to simulate such historical conditions, the TROA model would caus
operate not according to such historical rules but differently when applied to the same
time period. This failure violates the most basic principles of science that are recognized
and widely accépted as valid methodelogy. It is essential to demonstrate that it is not
" only possible to undertake such comparisons but that iraportant model results indeed
compare favorably with actual observations, even just for selected periods. Without the *
" basic ability to subject the TROA model to valid controlied scientific experiments and 1o

- compare the resulting médel predictions with observed data, the affected public is forced
representations by its authors,

to,accept this model as an article of faith based only upon 7
and without any opportunity 1o review its basis in science which is the normal practice. -

that the TROA model mekes predictions that are
sllocation plans. This model has been
d losses in the flow system as.a

(3)- It is a deeply disturbing flaw
driven by the results expected by parties to water
so constructed that it fails to consider changes to gains an
. result of planned changes in operations. Specifically, the TROA as implemented in the.
'model is aimed zt finding unappropriated water, storing that water, and then releasing.
the watef when it is deemed beneficial. What the model as construcied fails to account
for is the real possibility that at the timte of watér releases, water may not reach the lower
end of the system as a result of increased losses. Thersfore, the increased benefit of such -
releases may not materialize, may be diminished or even canse zdditional impact to -
~ downstream users who may be “charged” the additional transit losses. Consequently, the .
model will always predict a benefit from the TROA operations wherezs in reality. the
real benefit wonld be much smaller and the Impact on other water users much-greater
than predicted. This is also a serious flaw of the TROA rnodel and greatly diminishes its
validity as a tool for evaluating real changes in water allocations, ' C

5. . Summary Findings:
: Even this preliminary review of the TROA modsl lusirates that it Is seriously
flawed in several significant respects. Some of these flaws prevent a valid model Teview’
from being conducted using accepted scientific methocology, given the short time frame
allocated for such reviews. Other flaws are more serious and crippls the model from
being used in support of the Draft EIS/EIR. Several of the TROA model flaws identifed -
.. duting Principia’s review are fatal =nd prevent it from being used to evaluate the

consequences of water allocation plans for the TROA system and its future operations.

.. - It is Principia’s scientific view based upon this review, and the experiences of its.
iews conducted during the past two decades, that model.

scientists from modeling rav )
 flaws which have serious consequsnces must be revealed and then evaluated through a

process. of wide and unhindered scrutiny by scientific peers: Thereafter, each daw must
be rectified through rational means and thed rigorously tested befors a model 1s finalized .
and used for predictive purposes. The ultimate goal of a scientific computer model 15 to
create confidence in the user that the mods! will actually predict an outcome that canbe
elied upon. It is by documenting such efforis in an open and thorough manner that the

6



" affected public will be persuaded _th@t'guc-h-@oﬁﬁdeﬂce-is indeed merited.- Principié’s '

opinion of t.he draft TRCA model is that it provides little, if any, confidence in the datd

it is evaluating and no confidence that the output created by this TROA s eithef reliable -

or usable for purposes of decision making, - : . .
Yours Sincerely

Princpia Mathematica, Inc..

AR

© Dr Devrej Sharma

. Dr. Wille A. Schveider
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Ms. Betsy Riske

Bursau of Reclamation
Lahontan Basin Oifice
705 North Plaza Strest
Carsocn City, NV . 88702-0640 .

Dear Ms. Rieke:

re: Truckse River Oper

- THese comménts ars made on beha
Irrigation District ("TCID") and ars
=ubmitted separately by TCID. These
process and substance of the Truckee
{WTROAM) Environmental Impact Statem
Report-{"EIS/EIR"); ‘ -
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case is known as United States v. Orr trater Ditch Company or the
orr Ditch decrse. In the 1920s and 1830s,. the region experienced
a severe drought. ~The grought made it imperative to secure
upstream storaga sn the Truckse Rivar in order Lo ensure an
adsguate supply of water. for irrigation during times of shortage.

to securs additionzl sources of water beagan-
izasing water from -Donnar Lake. This culminatad with the '
purchase of 'a common interest with Sierra pacific Power Company
("sPPco™) in 2500 scra feet of storage and water rights in- Donner
ILak=: This watar is referred to as nprivataly—-ownad stored

water” in the Truckes River Agresment. -In 1530, pcID filed with

the Nsvada State Enginser two applicatieons to appropriate water

on the Truckes and Carson Rivers Ior 100,000 acre feat each. o

'-.Appli-cations 9330 and 9331 were intended ©O allow the District to
have available water to meet the neads of the water right owners
in the Newlands Project. ' ' ‘ - :

TCID in order

)e e entering of the final
~ decree in ths OIr Ditch case, thée partiss entered into an .
"agresment for the operation of the Truckes River. . The. Trucksa
. River Agreemant ("TRAY) contains specific language which makes: it
binding on all of the signatories,'including_the TUnited States,
. tha SPPCo, TCID, ths Washoce County Water conservation District -
and the individual water right owners on the Truckes River.

Thera is no provision for modifying th=a TRA. Tnstead the parties‘
1 decrse with the Orx

2z a prelude to and a condition of th

had stipulated to the entry of the fina
Ditch Court incorpeorating by rafersnce tha provisions of the TRA
into the decree. Thersfors, the operation of the Truckez River
under the decrse bacame intsgral to the agjudication of the.

. rights of thes partiss to the water in the Truckse River itself.
ona cannot be divorced from the octher. o o

z2d diversion rights

The Orr Ditch Decrse in Cilaim 3 racogni
iq the water right owners in the Hewlands Projsct for up To 1500
cfs of Truckea Rivsr water at Derby Dam. It z2lso recognized ths
right of the water right ownzrs to stors watsT in Lahontan
pecervoir £or the bensfit of the Newlands Project. Morzover, the-
dzcr=e rezcognized the right of £he United States to stors water '
in Laks Tahoe for thz beneflt of ths Newlands Projsct. Ons of
tha important compromissas in thea TRA was the recognition of Claim
2 for ths addition of certain irrigation watlsr rights for the
pyramid Lakes Palute Indian Tribs ("PLIT"}. without the consent
of the parties to the TRA, thers would ba npo Claim 2 in the Orr

t 2=

Ditch Decree because the United States did no k for this right

in the original complaint. .
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The PLIT and others have filad claims with ths Nevada State
Enginser for unappropriatad water in tha Truckee RivVer. . Thea
finalization.of the TROA requires that the PLIT’'S application be
‘esolved favorably to the PLIT.. However, the TROA EIS/EIR fails
to rescognize that TCID’s application predates PLIT’s Dy some '
fifty years. The parties are awaiting the. outcome of the
hearings conducted by tha State Engineer with regard to the
unappropriated water application. ' Until the Stats Enginser
rules, it is premature to assune +hat enly the PLIT will be
awarded this water. Given the priority of the district’s
application and the clearly stated nesed for water to correct
shortfalls creatzd by the OCAP, TCID nas made a compelling case
for this water. S - _

.‘ '_.'A.;LTE RNATIVES
‘ ' Every decisionmaker must have before him or her the range of
reasonable alternatives in oxder to make an informed decision. -
This is especially important whan the government 1S proposing to
‘alter the oparations of a vital resource such as the Truckee oo
River. Altering the relationships among S0 many water right
" awners can have a devastating effect, especially in times of
‘drodght. . This in turn can have an impact on the wetlands, _
wildlife, soil, groundwater, and on tha social and economic well-
bezing of tha community. ' ' ‘ = - : ‘

Altarnativas analysis in an anvironmental document is at the
heart of the anzlysis and decision making. Thomas V. Peferson,
753 F.2d 754 (9th Cir. 1985). Thsa sltsrnatives analysis snsures
the decision maker has befere nim or her the necessary range ol
rezasonakble sltarnatives. in order to maks an intelligent and
informed decision. Calvert Cliffs’ Coordinating Committes, Inc.

W itomic Enercy Commission, 449 F.2d 1169 (D.C. cir. 1971). The
"Tulae of reason controls ths rangs of reascnable alternatives that

i
rust ba analyzed and in this case, the BOX nust include
alternatives that would only medify the Tpa in such a way as to
-add tha a2dditional ressrvolirs and othar- potsntial chang
operation but would not. alter +ha basic rslationships &
parties to the original Truckas River Agreesment. =
VYanksa Huclezr Powsr COrp. V. Natural Resources De
2435 U.S. 513 (1878). California Environmental Qua
‘enidelines Saction 15126(d) provides that alternatives &nalys
mist ba accomplished in order to provide the decision maksr with
choices that will avoid or lessen environmentzl impacts.
Therafors, undar california law, the dscisicn makesr must havs a
rangs of alternatives from which to choose. : o
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this casa the EIS/EIR contains only one
+ion alternative. The proposad action is

tsrmed the praferrad alternative; howaver, there are no cther

Slternatives analyzed or presented.. This is a clsar violation of
+he National Environmental Policy Act (WEPA). The document '

admits that othar alternativas were conzsidered and rejected Dby
the negotlators. The basis for the rejection of the alternatives
wag the rsjection of the idsa by the negotiators. Thus if &
negotiater, for whatever reascn, rejectad an alternative, than
_that alternative was deemsd not feasible by the team and was
rejscted. All of this was accomplished without any input from
the public as i3 reguirsd under NEPA.  Moresover, the. idea that an
alternative can be rejected merely bacause one of the negetiators

refuses to agres, denies. ths decision makers .in this cases an

" opportunity to explore fully all of thE'reasonable_alternativas.
.In fact, what may be unacceptable to one agency may be rezsonable
+o another and must at least ba_considered. In this case, the

Draft TROA states that it is subject to veing changed; therefore,

if an agency considers an alternative to be reasonable from an
snvirenmental perspective then it ecould renegotiate that
provision, imsisting that it be given consideration. To do
otherwise, turns the alternative analysis of NEPA on its head.

Unfortunately,

. in
alternative, the no ac

Tha RIS/EIR states at page 2-7 that geoals of ths
alternatives could not be achieved unless parties to the
negotiation voluntarily’agrééd-Dnrmanagement measures,  including

_giving up water righﬁs'or,relinquishing control of water rights
25 to timing of releases. Since TCID Was not involved in the.
. Gecisions to relinguish wateT rights or its rights to the timing
of relesases, the cuastion arises as o how thes parties to these.
. negotiations are abls +o changs Floristan rates and to change the
. priorities of storags in the rassrvelirs without gaining TCID! s
permission and the parties of the Fifth rart to th= TRA.

“nat chang will

. Tha Draft EIS/EIR slso statss at pags 28 es
cohtinue to pe mads to ths TROA by the partiss but that toe
azdditicnal changes ara sypscted To fz211 within ths Iang= ok
possible actions svaluated in the draft EIR/EIR. 1T s=218
obvious that if ther=a are changes To the TROA, then thsy can be

analyzad in this document if there i

siternatives analyzed 1in the FIS/EIR. Howsver, 1f there i= only
one proposed action and ons altermative (mo action), then how can
any changss to the TROA fall within a rangs of z2lternztives, whan
there ara none. If changes are mads o the TROA after the
EIS/EIR is complated then only 2 supplemantal EIS/EIR can satisfy
the requirements of NEPA and CECA. - : S

D: '\DDCS‘.18058‘\005‘\‘IROA_EIS.GM'I
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Wwithin the discussion of the no action alﬁernative, there

are pumercus errors. The most glaring of which ars the omissions
of TCID as a full participant in the management of the Truckesa

River. In fact when spsaking about Lake Tahce Dam, the document
3 +vpl of and operates

~na dam. Morecver, when mentioning Donner lake water, the

document does not acknowledge that SPPCo only cwis an.undlvidéd'
- +hat the Donnar Laka water -

0 ba returned to the Truckee
River so’ that it can flow downstream to Derby Dam to be diverted
for the Newlands Projact. There iz no proposal by SPPCO O |
acguire all of Donner Lake water and TCID has no present. o
intention of relinquishing such a right. The proposal by SPPCo
to trade Donner Laks water zs Fish Credit water would be a braach
of the agreement SPPCO has with TCID for the use of that water.

in the Truckes

Tha ®IS/EIR treats the remaining waters
as ‘being under the

River, those not committzd undér grr Ditch,

control of the United States. That is not true and is-

£2d States in hesarings |
beforas the Nevada State Enqineerfon'TCID’s.Application 9330 to
appropriats waters of +he Truckea Rivar. . That izsue has not as-
yvet bsan declidad and the United States should not assume that
unappropriated waters in the Truckas River will inure to the

benefit of the PLIT.

- having to amend the operations. of the riv

potentizl for additiocnal water shorta
drought protection. for the Newlands Proj
‘mechanises allows for priocrities

Tn fact at the samz time that storage rights ar
. for other partiss to the TROA, they ara beling dimin:

=§articularly disturbing s

on pags 2-19 of ths EIS/EIR, the document discusses the
basis for TROA. It is difficult to glean the rsal reason for
=y from this discussion.
Tha document doss not address tha
ges for ths Newlands project
Zurther, the
for the Truckes
no mention of
h= basis for -

a4

£
TR2. Why is Tthi

[0]

Several things ars clear.

due to changes in the operations of tha river
vasis of the TROA sesems to be drought Drotse
Meadows whils enhancing fish spawning. T

4 =

=0

-
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TROZ, something that wWas at tha hsart of Th
aycept for blatant discrimination against

Tn fact, the TROA through its water stora
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=2 for SPPCo and
P1IT while danying these same ben a '
=

HNewlands project under the rdjusted OCAP.

+2n Tates proposad by TROA is

The reduction in Flor .
could hLavs the‘effect of
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diminishing the amount of water svailable to divert at Derby Dam.
By allowing TROA signatories to agrse tO reduction in flow rates
in exchanga for storage cradit in the upstrezn réservolrs, the
TROA creates a situation where less water is availeble for--
diversion at Derby Dam and favoritism is being shown to
signatories whether or not they have the priority of rignt to
‘ztore water. - In fact, the storags rights the Newlands Project
has in Lahontan Reserveir as granted by the orr Difch court is
being undermined by the storage.credit schema of TROA. :

The TROA creates categories of water rights which do not -
 exist under WNevada law or the Qorr Ditch decrse. The TRCA ’
purports to create sish credit, M&l credit, Joint Program Fish.
Credit and orher categories of water not recognizesd elssewhere.
The water appropriated by the United States on behalf of tha
.Newlands' Project and the PLIT was Ior irrigation and demestic
purposes. The TROA iz attempting to create new purpeses for the
use of the water without going through an approval process for
the change of use of the water. This i1s a violation of the
Reclamation Act and Nevada law. . : S

PROCESS ?OR DEVELD?KEFT-DF TROA

_ The TROA as draftad is a complex document with a myriad of
relationships betwsen parties, a complex river system and
interrelatad reservocirs. The draft TROA doss not make vary clear
_how all of thesa complax mechanisms do interrslats. Moracver, if
there is an opportunity to cause an snvironmental impact it is
from the manner in which the TROA is implemented that will give
rise to thess effscts. The mantder in which the TROA was :
negotiated has ewzcarbated the difficulty of understanding how .
. the TROA will operats because apparently there arz no minutes of
the negotiaticn Sessions and the meetings wers Dot conductad
under the auspices of the Federal rdvisory Committes Aot (FACR).

Under FACA, tha Fzderal =agency ssking zdvice on th2 ,
mariagement of the rivar and in sstting U.5. policy must charter
the advisory committezs SO that potential confiicts of intarest
are revealed and the public may svaluate the sourcs of the
various inputs to tha decision making process. Ior example, in
this cass most of thes computer medelling for the TROA Was
accomplished by the SPPCO.  Morsovar, mest of +he drafting of ths

: Wwithout Thess Lfacts

. document was don2 by tha attorney for S$PPCo: W
being revealed, it is difficult to avaluate tha TROA-inh a truly
jmpartial light. Also it is difficult for the public to
participate in the process when there wers no Faderal Register
notices for ths mestings, no formal minutes wars kept and no

D:\DOCS\180681 008\ TROAELS . CHT
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registering of financial interests wers filed by the major
participants. Most particulariy, the party which had ths most to.
gain from the "negotiations," ths SPPCO was in complete control .
‘of the modelling and drafting. - SFPPCo had already struck a deal
with the PLIT as to how. the watar would bas split in the
Prz=liminary Settlement Agreement (PSA).-  The United States had
already ratified the PSA. - rherefore, conflicts abounded and nong
of the actions of the government were conducted in the sunshins.

 CUMULATIVE EFFECTS

The Draft EIS/EIR purports to analyze the cumulative effects
of a series of propesals all related to the water rssourcss in-
the Lahontan Valley and the Truckse Division of the Newlands
Project. These include wetlands water right purchases, -~ . .
retirement of Truckee Division rights, water guality agrsement,
rscoupment, fish spawning enhancemants, modifications to Pyramid
' Lake fisheries, groundwater resourcé protection, unappropriated
water claims, transfer protests, etc. 211 of thess actions ars.
either proposad by or being participated in by the United States.
There is a nsed: for a comprehansiva or programmatic EIS to
evaluats the effects of all these actions, aspacially &s they
affect the Newlands Project. Without this comprehensive raview,

_the government is merszly piecemealing its analysis of '
environmental impacts which will have the effect of
- underestimating such impacts. : '

UNCERTAINTIES
_  There ara many areazs of uncertainty in the document which
. require further analysis once the uncertainty is reseclved. For
example, the resolution of the stcorage of TCID’s Donner leke
V water may have an impact on SPPCp’s storage rights and may
‘alleviata soma of the impacts from drought if TCID is allowed to
stors the Donner Lake water upstrian or in Lahontan, Morsover,
there are many provisions of tha TROA itz=2lf which have not basn.
fipalized and. therefore, the potential impacts analyz=d in the
Draft EIS/EIR will change. Therafore, fhe document will not
- assiszt the decision maksrs nor inform the public of the potential.
if thers ars changes to tha TROA. : E

TRUCEEE_RIVER AGREEKENT

34 discussed above, the TRA has sarved the peopls and ths
usars of Truckes River watser for many Yea g. It is easy 1o
demonstrata that the entity that ~ontrols the flow of the river
controls who will benefit and who will not menefit from the.

D:\BOCS | 180681 D08\ TROAETS , CHT
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~waters of the Tiuckea River. . For many yesars, the Truckse River
'has bzen jointly managed by the United States, TCID, SPPCo,
Washoe Conservation District, and the Federal water Master. Now
 tha TROA proposes to supplant this group. with a new triumvirate
of the United States, SFPCO ~nd PLIT.. The Federal Water Master’s
role will be subsumed into an administrator who- is controlled by
the triumvirats. The purpose of this power shift can only be for
two purpcses. " First, ths parties'ncﬂ'wish‘the.Federal Water -
Mastar and the courts to. take less of a rola in the administering
of the decreas. Second, the parties now want to ralegate TCID to
a neon roles in deciding how the river will be administered. Since
TCTD is the government’s contractor the real victim here are the”
persons owning tha majority of the water rights in the Truekes
 River, i.e. tha Newlands Project water right owners. ‘Tha
.~ question must be asked: Is it fair to exclude TCID from faking .
.management dacizions concerning the Truckee River when it has
baen directed by vete of the Newlands Project water rights owners

to play such a role under the TRA?

LIST OF SREPLRERS

~ Sinca the TROA was drafted by many non governmental entitiass
and a significant amount of the computer modelling was '
acconplished by SFPCO, it is important o revsal this to thes
sublic. Ths names and affiliations of thess other zntities must

be revealed along with their crsdentials... -

CONCLOSION -

The Draft EIS/EIR ceontains numerous arronsous statements and
1s to. analyze rsasonable S1lternztives. ' The participation by
. ntities whosz motives may not coincice with the government’s
' requires the controls: of the Federal 22

- zct ths integrity of the process.

visory Committe= Zct to

Sincerely, )
McQuaid, Matzler,VMcCDrmick
§ Van Zandt, 1.LP

A

Michael J{ van Zandt
Attorneys for . ]

Truckee~-Carson Irrigaticn D

istrict
cc: Lyman F. McConnell, Esg. -
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Office & the Churchill Cou®%y Manager

December 27, 2004

Mr. Kenneth Parr .

U.S. Department of the Interior
Bureau of Reclamation
Lahontan Basin Area Office
705 North Plaza Street

Carson City, NV 89701

. * Dear Mr. Pair:

Churchill County would like to thank the Department of the Interior for agreeing to
extend the original comment period for the TROA DEIS/DEIR until December 30, 2004,
Reviewing a stack of technical documents six to eight inches thick and 14 years in the -
making, and frying to understand the Trackee River Cperating Model (TROM) used to
develop the document, without access to the operating/user’s manual is a significant
challenge, As government officials, we are charged with performing due diligence in
making decisions or taking actions which impact our copstifuency, and due diligence -

- requires that adequate time and expertise be brought to bear. Though Churchill County
comments are being submitted now fo meet the current December 30, 2004 comment
‘period requirement, it is our position that we have not been afforded sufficient access to,
‘nor time with the TROM to understand and comment adequately on the document.

. The following 5 pagss contzin an executive summary of Churchill County comments on
the TROA DEIS/DEIR. Subsequent pages offer more detziled comments addressing
specific sections within the document. Any comments on the TROA DEIS/DEIR and
requests for further extension of the TROA DEIS/DEIR comment period submittad by
the Truckee-Carson Irrigation District (TCID) and/or by the City of Fallon are hereby
adopted by Churchili County and incorporated by reference herein as if they were a partt
of this document.

Churchill County has six major areas of concern with respect to the current TROA
DEIS/DEIR which will be generally addressed in this exccutive summary and further
commented upon in the enclesed document. These six areas of coneerm, m order of
sienificance are: 1) Deficiencies, omission, invalid assumptions and lack of validation of
the TROA Operating Model; 2) Lack of established and validated baseline conditions for

Churchill County Administrative Complex « 135 Ne. Taylor St., Suite 153 « Falion, NV 89406 - PHO'NE (775) 423-5136 FaX (773) 423-0717

Email: countvmanaceri@':churchilicountuare
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use in comparatwe analysis; 3) Lack of analysis of the occurrence and impact of multiple
drought years in succession, an event common in the history of the Truckee River; 4)
Tack of differentiation between alternatives offered for analysts and of analysis of all
reasonable alternatives as required by 40 CFR; 5) Lack of equality or balance in research
and analysis of the lower Truckee River as compared to that of the upper Truckee River;
&) Lack of written commitment or stated requirement to follow implementation of TROA
with multi year impact momtonng and verification of the DEIS/DEIR conclusions.

Let us briefly address each of the six cancerns delmcated sbove.

TROA Operating Model Deficiencies, To begin with, any model created and operated
by an individual or entity with a vested interest in the ouicome deserves special scrutiny.

When the documentation, assumptmns and users operating manual are withheld from the
public and from governmental agencies who have formally requested access, validity and
fairness of the model and entire EIS/EIR process become suspect. Based upon .
preliminary review of the current model, in depth review of this model when it was
presented in 1996, and as confirmed by conversations with Mr. Rod Hall and Mr. Tom
Scott, it appears there are several omissions and deficiencies in the TROM. The TROM
is not well understood, has not been peer reviewed, has neither been validated nor
calibrated, and has not demonstrated repeatable results when operated: by outside
consultznts, Lack of access to a comprehensive user’s manual precludes normal and
ethical standards for validation and public understanding. The model does not track flow
of water by source (the accepted standard) so users carmot account for flows by source
~ output. New code, sub functions and ancillary routines have been and are being added to
‘the mode] thch have not been vahdatud nor shared with the pubhc interested agencies
or other expert ' :

There scems to be a number of unfounded assumptions built into the TROM and
DEIS/DEIR.  Assumptions on population growth, change in agriculturs, water credit
storege and water demands do not match actual historic frends or current events.

The draft DEIS/DEIR makes assumptions concerning Truckee Division demand, Carson
Division Demand, Newlands Project Credit Water (NPCW), Donner Lake water, and the
Newlands Project Operating Criteria and Procedures (OCAP). Some, but not all of these
assumptions are included in the modeling. There does not appear to be a rationale for
what is modeled and what is not. Moreover, these a2ssumptions are not based on any
reasonably foreseeable events, and in fact, some of the events may not occur for thirty
years or more, if at all. Nonetheless; these assumptions are built into the “No Action -

ternative.” Until we understand the ramifications of the impacts of these assumptions
on the overal] impact analysis in the Draft EIS;’EIR, we find it dimcult, if not impoessible,
" 1o comment meaningfully on the document. : ' :
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Lack of established base line conditions fo include consideration of multiple drounght
years. Utilizing information contained in the DEIS document there appear to be some
overly optimistic projections for end of season carry-over storage at Lahontan Reservoir.
Simply taking the prior four-year actual end of season storage at Lahontan Reservoir and
comparing that data with the projected storage for the same period in the DEIS, one
quickly concludes that Project demand from the Truckee River may be understated and
may produce significant long-term shortages for Project water right users. Why weren’t
the most recent actual year-end storage numbers utilized rather than 2033 assumptions
that don’t reflect current trends? The use of long-term average valnes under TROA give
the appearance of insignificant impacts on Newlands Project operatlons in the Carson
Division when comparing TROA with the No Action alternative in Table 3.96, This
brings into question the reliability of the No Action alternative since there is no baseline -
for comparison. Long-term drought analysis encompassing more than just one year and -
including a realistic worst-case scenario as was done in formulating the corrent decrees,
appears fo have value and may reveal significant potcnnal impact to the lower portions of
the Project. :

The cumulative impacts sec’uon of the document demonstrates a wcalcness in adequately
quantifying the collective effects of numerous actions that are occuwrring in the Carson
Division of the Newlands Project. Some of these actions include purchzse and transfer of
water rights to the Stillwater Wildlife Refuge, Operating Criteria and Procedures
(OCAP), recoupment and the Water Quality Settlement Agreement. The Churchill -
County Water Resource Plan quantifies these actions and others that actually add up to. -

more water than is theoretically availabie in the Lahontan Valley. Given the’ competmg _‘Z o
interests for Newlands water, it is not inconceivable that irrigated acreage reduction could - -

- approach 80% in the Carson and Truckee Divisions.” Water resources on the upper
Carson River are coming under increased stress as well, Growth in the Carson corridor
all the way from Douglas County to Dayton Valley are sure to further stress this resource
increasing required diversions from the Truckee River to meet agricultural and domestic
Mé&I needs. Coupling this with the potential loss of groundwater recharge there is a
significant potential impact that would limit redevelopment and use of the fallowed lands
in an sconomically vizble manner. The DEIS makes only passing references to USGS
studies that have identified these impacts. Given that Title I of P.L. 101-618 authorizing
TROA affects primarily the water rights associated with the Newlands Project,
cumulative impacts to the lower portion of the Project should have been more thoroughly
‘examined and addressed. : -

Lack of aralysis of reasonable alternatives. NEPA requires the complete analysis of -
‘21l reasonable alternatives, special interests notwithstanding, One of the more reasonable
actions that was not addressed in this latest DEIS is the possibility of leasing Project
water to maintain flows in drought years in the Jower Truckee River. Aithough this
proposal was suggested many years ago during the initial TROA scoping and summarily
rejected, the idea seems to have gzined new life as witnessed by a similar proposal now
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being considered for the Walker River in Nevada. In fact, it is our undﬂrstandmg that the
proposal has been favorably received by the prime sponsor of P.L. 101-618. Why was
this option not further explored in the most recent TROA DEIS/EIR?

- Development of differences in alternatives throughout the TROA DEIS/EIR document

that can be fairly and quantitatively measured to afford factual comparisons is lacking,
Despite comments submitted on the previouns DEIS/EIR resulting from the TROA draft -
completed in 1996, the authors of the current document do not seem to have expanded
their analysis beyond the no action and TROA alternatives to include cohsideration in
depth of all reasonable altermatives. Because of this limited range of alternatives {no
action (No Action), Local Water Supply Alternative (LWSA), and the Truckee River
Operating Agreement (TROA), we continue to maintain that the DEIS is not sufficient
and therefore lacks validity. In nearly every instance, as illustrated for example in Table
2.1 - A comparison of water manzgement provisions among the alternatives, beginning
on page 2-4, the No Action and LWSA are virtually identical in all respects rendering the
LWSA supcrﬁuous at best. Therefore, it can be said that the DEIS really analyzes only
the No Action and TROA altematives, certainly not in keeping with 40 C.F.R § 1502.14,
which requires a dstailed consideration of all reasonable alternatives. Shouldn't the DEIS
have at least considered, as an zlternative, the newly rehabilitated water leasing plan?
What about the possibility of a new reservoir on the upper Truckee River with sufficient
capacity to meet the multi-purpose demands of water quality, fish flows, and dronght
supplies for both upstream M&I purposes and the Newlands Project? Are there other

"reasonable alternatives" that are viable c1ther 1nd1w idually or in combinations that have
been ignored?

- Lack of equaﬁty or balanee in research and amalysis of impac'ts to lower Truckee

‘River and Newlands Project as compared to that of the upper Truckee River and
Truckee Meadows. Impacts on: 1) Basin 101 groundwater; 2) Lahontan Lake level and
recreation; 3) Rapidly growing Mé&I requirements in Lyon and Churchill Counties; 4)
OCAP; 3} Timing of Newlands Project agricultural water demands; 6) Lower river
sconarmies; 7) Air quality; 8) Water quality; and 9) Urban development are scarcely
addressed while upper river and Truckee Meadows impacts are addressed in detail. Even -
the way credit water storage is addressed lacks balance,

Since there is reaily only one source of water zvailable for reallocation among the
“competing interssts on the Truckee River, it stands to reason that the Newlands Project
~water right holders would be the most zffected and therefore be subject to a thorough,

detailed analysis of the impacts on decreed water. The TROA DEIS/EIR devotes little

opportunity for meaningful analysis of the lower portion of the Newlands Project,
specifically the Carson Division. The documents only give cursory mention to Impacts
and in some sections suggest development of a monitoring strategy to determine the Jong-
term effects fesulting from TROA and related actions. Analysis of the impacts of
increased demand on surface and groundwater on the upper Carson River resulting in
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increased demand for supplemental decreed Truckee River water is missing. Such
. monitoring znd analysis should be formalized and undertaken in cooperation with the
affected parties to include the local governments on the lower Project such 2s Churchill
County, the City of Fallon and the TCID. Demonstrated losses should be offset with
impact aid to the affected parties including local governments sustaining losses to
infrastructure capacity or operations and maintenance revenues.

TROA purports to regulate the amount of storage, timing of releases and flows on the
Truckee River. Depending on these factors in concert with OCAP, it is highly
conceivable that the amount of water available to meet decreed demands for diversion at
Derby Dam will not be fully realized more frequently than the TROM simulates due to
competing intsrests reducing the Floriston Rates. Therefore, to state that TROA has no
significant impact on the Newlands Project because the change in the average shortage to.
the Carson Division and releases from Lahontan Reservoir are insignificant comparing
TROA with the No Action alternative may be arguable. Perhaps the only way to ensure
that the lower Project is kept whole is to limit other demands that would tend fo reduce
the Floriston Rate at such time that diversions to the Truckee Canal are taking place -
under OCAP. TCID currently participates in decisions regarding Floriston Rates under
the 1935 Truckee River agreement. Is it assumed that TROA eliminates all existing and
past agreements and court decisions?

In conclusion, we recommend tbe followmg actions to Teduce impact from the
implementation of TROA to water right holders on the lower PrOJect Spamﬁcaily in the
Carson Division below Lahontan Reservoir:

e Provide Lmresmctvd access to the TROM and the associated user’s manual for

four to six months of additional comment perod or fimd an impartial expert o

“develop and validaie an accurate TRC}M and enable other experts to operata and
comment on the modsl.

¢ Devzlop & detailed evaluetion of all reasonable altematives, or any combination
thereof, in keeping with 40 C.F.R § 1502.14. For example, a water leasing plan
and/or the possibility of developing additional upstream storage to include
capacity for water guality, fish flows, recreation, irrigetion and drought
protection. . '

s Develop an analysis of baseline conditions allowing for Iﬁpanjnvful Comparisons
of the proposed alternatives to fully ascertain the true breadth of 1mpacts with
equal emphasis on the uppcr and lower Truckee River.,

o Expand the DEIS/EIR to fully analyze the nnpacﬁs both direct znd indirect
(cumulative), upon the lower porticn of the Newlands Project, specifically the -
Carson Division. Such znalysis should include: source and reliability of surface
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irrigation water; groundwater recharge; recreation resources; wildlife
requirements and community socic-economic well being.

Limit other demands that serve to reduce Floriston Rates at such time that
diversions to the Truckee -Canal are taking place under OCAP through
incorporation of Newlands Project representation in Floriston Rate adjustments.

Include a monitoring strategy to determine the long-term effects resulting from
TROA and related actions. Such monitoring should be undertaken in cooperation
with the affected parties to include the local governments on the lower Project
such as Churchill County, the City of Fallon and TCID with financial oversight
assistance through the Federal govemment. The long-term monitoring should
require five-year evaluation and reporting and should contain specified data
collection requirements, techniques and analysis in compliance and effectiveness.

A mechanism and source for impact financial aid (mitigation) should also bc
identified. '

We appreciate the opportunity to cormment on the Truckee River Operating Agreement
(TROA} Revised Draft Environmental Impact Statement/Environmental Impact Regort_
(Revised DEIS/EIR). We are hopeful that our comments will stimulate an ongoing

dialogue with the affected downstraam parhes Detaﬂed comments to the DEIS/EIR are

attached.
Sincerely,
W A
BRAD T. GOETSCH -
County Manager

BTGwm

Attachment :

cc:  Congressional Delegation

State Legislative Delegation
The Honorable Kenny Guinn, Governor

Nevada State Enginesr
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Mr. Kenneth Parr

U.S. Department of the Interior
‘Burezn of Reclamation
Lahontan Basin Area Office
705 North Plaza Street

Carson City, NV 86701

. Dear Mr Parr:

Churchill County submits the following cox_mneﬁts and questions with respect to the
Revised Draft Environmental Impact Statement/Environmental Impact Report, Truckes
River Operating Agreement, California and Nevada, August 2004.

Commenis:

ES - 10 Growth Inducing Tmpacts - No mention is made as to the limitations upon growth
in the absence of water. The only source of water for growth stems from agricultural
water rights on the Truckee and Carson Rivers. What will happen after the year 2033, the
window of analysis described in this docurnent? .

ES - 14 - Table 1 - Summary of effects of alternatives on resowrces - The column
. summarizing TROA impacts on Lahontan Reservair makes no mention of the Hkely
reduced inflow to Labontan Reservoir as a result of multiple dry hydrologic events. The
document Tails to analyze any long-term dry hydrologic conditions (multi-year events).
__The model appears to rely on artificially high end of ezson storage numbers and fhen
utilizes a single-year dry event to predict minimal impacts in the following year.
Averaging the dry hydrologic cycles utilizing the 100-year database tends to soften the
impact of zn abnormally dry psriod.

ES - 15 - Teble 1 - Summary of effects of alternatives om resources - The column
summarizing impacts to Aghculture with respsct to exercise of water rights to meet
demand fails to factor anything more than a single-year dry event with an unusually high
end-of-year siorage level in Lahontan Reservoir thus overstating the percentage of

demand met in 2 minimum supply year.

Churchill County Administrative Compiex » 158 No. Taylor St., Suite 153 « Falion, NV 80406 » PHONE (775) 423-5136 FAX (775) 423-0717

Ermafl: countymanager@ churchilicounty.org
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ES - 19 - Tzble 1 - Summary of effects of aliernatives on resources - Recreation - no
mention of Lehontan Reservoir with respect to Boat ramp usability. Lahontan Reservoir
is the second largest warm water recreational resource in Nevada,

ES - 21 - Table 1 - Summary of effects of alternatives on resources - Social Environment’
- Seems to imply that Air Quality is only an issue in the Truckee Meadows ignoring the
dust hazards created due to cumulative effects from actions either authonzed under the
provisions PL 101-618 (the enabling statute for TROA) or past, present or reasonably
foreseeable future actions undertakcn by Federal or non-Federal agencies or perscns (see
40 CFR 1508. 7)

Table of Contents—xvi - Chapter 4 - Cumulative Eﬁ_'écts_ I1L. Actions Authorized by Public -
Law 101-618 B, there is no mention of Section 210(b)16 addressing domestic
groundwater impacts in the Lahontan Valley in the compiled actions.

Page 15 Executive Summary - Table 1. Exercise of water rights. The table needs to

explain that “much less agricultural demand” is due to assamed wetlmds purchases
which may or may not occur. A more accurate representation would be Newlands
Project Demand which would capture wetland as well as agricultural water right demand.

Chapter 2 - Alternatives

General comments to Chapter 2:

The discussion ‘detailing development of alternatives excessively focuses on the

negotiations process to limit the number of options to just three; those being the No

Action, LWSA and TROA. Since the No Action and LWSA options are virtually

identical, the analysis is severely limited and fails to adequately consider other

"reasonable alternatives" as is mandated under the provisions of 40 C.ER § 1502.14,

which tequires a detsiled consideration of 21l reasonable alternatives. Failure to

adequately address a broad rangs of alternatives is not in keeping with the requirements

of the NEPA process and CEQ guidelines. Several aiternatives previously infroduced by
participating entities inciude: development of additional upstream storage to aliow for
water quality, fish flows, irdigation and Mé&I demands; and, leasing of imigation water in
low water years to meet non-agricultural needs. A water leasing propasal is now being
considered for the Walker River and Walker Lake to meet environmental needs and
appears to be favorably received by the parties in that watershed. In order to fully mest
the requirements of NEPA and CEQ regulations, shouldn't the TROA DEIS/EIR address
all reasonable altematives? :

Page 2-27 2™ para. Needs to state that TROA must ensure that On‘ Dltch Dﬂcr water
rights are met.
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Page 2-28 Table 2.6 does not indicate all changes from the no-action. Specifically it does
not mention changes to Floriston rates and changes to water storage i Lake Tahoe and
Boca. Please include these elements. ' '

Page 2-20 If the U.S. District Court maintains authority over the Orr Ditch Decree, why
do Orr Ditch water right owners need to bring disputes before the Special Hearing
Officer? What authority does the Special Hearing Officer have over the Omr Ditch Court
and its jurisdiction? A section on the DEIS needs to be dedicated to better undcrstand@ng
the authority envisioned by two different reguiatory bodies. It is not clear legally what is
~ the impact to those who will continue to rely upon the federal water master for Omr Ditch
decisions. A’ more effective implementation of TROA would be for the federal water
master to prevent conditions that would lead to reduced water deliveries.

Page 2-29 2™ para. Suggest that the Orr Ditch Court would not have the ability to take
cotrective actions with respect to operations that “inadvertently” reduced the delivery
amount. Is this copsistent with the role of the Orr Ditch Court? The Court would be able
to take corrsctive actions when the delivery amount is adversely affectad by TROA
operations whether “inadvertent!ly” or otherwise, Please explain. The Orr Ditch Court
either maintains jurisdiction or they do mot. - It appears that TROA is attempting to
relegate the court’s role to one that is largely ceremonial. '

- How can the DEIS and TROA contemplate radical changes fo an existing court decree
(Orr Ditch Decree and Truckee River Agreement inciusive) particularly as it relates to the
Newlands Project without a substantial analysis of the water resources. The reader of the
DEIS and dacisions makers have no real information to rely on in their understanding of
the TROA proposal and evalnation of iTpacts. '

Pg. 2-34 Table 2.7 Does not include Newlands Project Credit water. The table needs to
_ show how much credit water will be accumulated for each category. How much credit
water will be stored and how much credit water will be stored in each reservoir’?

Pg 2-36 paragraph 1 How can Siems Pacific’s non-consumptive rignts for hydropower
generation be utilized for Fish Credit Water? Sierra’s hydropowsr generation is not the
only right served by this water. TROA is only supposed to store the consumptive use
portion of water rights. Plezse explain how Sierra’s non-consurptive use of water for
‘hydropower can now be accumulated as credit water.

Pg 2-38 last paragraph. The first sentence does not appear 10 be zn accurate porirayal of
'TROA intent. Please define the total amount of credit water that will be accumulated and
when the reductions in Floristen Rates will occur, What does TROA propose to do and
what will be the impacts to all water right bolders and their ability to mest demand when
Flonston Rates are reduced for credit water accumulation at the margin? ‘
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Pg. 2-39a. 1, Lake Tahoe and Boca. What is the average and maximum amount of credit
water that will be stored in Lake Tahoe and Boca? Under what hydrologic conditions
will this storage accumulate? Please include information in this section to better describe
the proposed action. '

Page 2-47 4t paragraph. ‘Why should Sierra Pacific receive compensation for a reduction
in Truckee River flows (reduction in Floriston Rates) for the accumulation of credit
water? Please explain. Isn’t the proposed compensation for Sierra Pacific an admission
of adverse impacts from the reduction in Floriston Rate flows? Will other users who
depend on Floriston Rate flows receive the opportunity for comumitted mitigation? If not,
why not? Please explain. . - ‘ .

Page 2-49 Alternatives Considered and Rejected-.General Comment. The Truckee River
Irrigation District on behalf of Newlands Project Water Right Owners submitted a
pumber of proposals for TROA consideration during the portion of negotiations they
were allowed to attend. Please identify the proposals submitted by TCID, the reasons for
rejection and the basis for rejections. This section notes that numerous alternatives were
cvaluated to assist negotiators in developing an operating agreement. There must have
been some znalysis completed in order to deny TCID requests. Shouldn't there be a
complete analysis of the altzrnatives under the provisions of 40 C.F.R § 1502.14, which
~ tequires a detailed consideration of all reasonable altematives? Please explain. Please

include at least a summary of analysis that supports the rejection of Newlands Project
proposals. o

The Report to Negotiators---The federal government made several attempts fo issue ElSs
that were incompiete and did not adequately address all the issuss.

It appears for the description on Page 2-50.... Section 205(a) of P.L. 101-618 which -
states water is to be stored and released from Truckee River Reservoirs fo safisty the
exercise of water rights in conformance with both the Orr Ditch and the Truckee River
General Blectric Decress is only an important consideration when it is unacceptable 1o
mendatory signature parties. What happens when other actual parties of the Omr Ditch

ecree (inclusive of the Truckee River Agreement) znd the General Eleciric Decree find
the adverse effects unacceptable? Please explain. Are there acceptable adverse irmpacts?
Please explain. Should adverse effscts acceptable to the mandatory signature parties b
included as part of TROA? Pleass sxplain.

‘Page 2.10 Table 2-55 If the no-action creates Jower Lahontan April-September releases
 than under the current conditions and TROA is the same as the no-action, then doesn’t
TROA create lowsr April-September releases from Labontan Reservoir? Would the
lower releases oceur if OCAP were not in place? Is the no-action in conformance with
the Orr Ditch Decrss, Truckee River Agrsement and Truckse River General Eleciric
ecree? Please explain how lower April through September releases could be consistent
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with existing cowrt decrees particularly in light of OCAP’s responmbﬂ:fy to minimize
diversions. .

Page 2-39 Table 2.10 There is no mention of Lahontan Reservoir Recreation. Did the
DEIS coentain such analysw‘? If not, why not? Should the results be included in the

summary?

Affected Envircnrhent-Why is past cumulative effects included in the Affected
Resources?

Chapfer 3 - Affected Environment and Environmental Consequences

General comments to Chapter 3:

The Affected Environment Section of the DEIS only provides general descriptions of
resources and does not provide the quantitative information for companson purpos..s that
is needed in the analyszs section

General Commmi. The DEIS fails to analyze impacts to groundwater aguifers in the
_ vicinity of the Truckee and Carson Divisions of the Newlands Project. The TROA DEIS

assumes water quality water and Fernley M&I credit water will be stored in upstream
reservoirs making the acquisitions of water quality water part of the TROA proposed
action. Why did the federal government exclude this apalysis? If another EIS was relied
upon for the impact anaiyms please provide a summary of activities undertaken to
investigate this issue. :

There is little or no baseline description in Chapt'=r 3 regarding water resources of the
Newlands Project. The information presented is largely general descriptions which
provide the reader with very limited ability to understand the current conditions and how
they might be affected by the propospd TROA. There is no ability to understand the
current conditions or base line for the Nev» lands Project and then compare them against
the nmpacts. '

Page 3-2 - we guestion the inclusion of Hazen as "small" Dopuiat;on center toveth er with
Fernley and Fallon. Hazen has not had 2 significant popula‘lon since the construction of
Lahontan Dam and the Truckee Canal. Further, it is not a "city" as its mcmsmn with
Femley and Fallon nnply :

Page 3-5 -typc in 211d par., last line
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* Page 3-5 no mention in 5th par. on historical hydrology regarding prolonged periods of
drought such that fully mature trees have been located 200 feet below the surface of Lake
Tahoe as well as other alpine lakes serving the Truckee Drainage indicating severe prior
drought conditions in the rcgi'on Some mention must be made about a longer historical
record than the past 100-vears utilized for this DEIS. Recent articles such as that
eppearing in the Reno Gazette Jowrnal, Saturday, October 9, 2004 indicate that decades-
long droughts are very possible given the current climatological trend.

Page 3-9 - first par. refrain from editorializing by the use of the term "reciaim” in
quotation marks. Eliminate any references in document that might be construed as
editorial comment.

Page 3—11 last paragraph blames the Newlands Project solely for the decline in Pyramid
Lake elevations when in reality changing hydrologic conditions have affected Lake
Levels. How much Truckee River inflow would have been needed to maintain Pyramid
Lake and Winnemucca Lake? How much has Lake levels risen since OCAP was
implemented? S

Page 3-12 - b. Groundwatser. some reference should be made with respect to the
perennial yleld in the Lahontan Vaiiey, which has been psmnatvd by USGS at <1500
AFiALo ° . . .-

- Page 3-15 b. Carson River Basin. There is no information on water quality in the Basin.
No information on current conditions of ground or surface water quality. Please include.

“Page 3-16 Carson River Basin 150,000 acres of wetlands could not have existzd in the
~ Lahontan Valley unless 750,000 acre-feet entered the Valley.. The USFWS estimates that
5 acre-feet of water is needed for each acre of wetlands. Did the Carson River produce
750,000 acre-fest of inflow at Lahontan Valley? Please explain, '

Page 3-23 - 3rd par. Phrase should be added to indicate that to date very few if any
properties purchased with water rights have been retumned to the private sector thus
reducing the tax base of Churchill County. Additionally, there is soriie question as to the
suitability of these fallowed lands for other development owing to their location away
- from centralized services such as schoals, public safety and other governmental services.
Churchill Code adopted in 2000 requires all developments to dedicate surfzee water
rights based on the number of dwellings proposed for construction if the subject property
had those surface rights as of the date of adoption of the code amendment. Further, the
State Engineer through Order No. 1116 limited the amount of ground water which miay
~ be withdrawn under a quasi-municipal permit to not more than 4000 GPD, an amount
insufficient to serve more than two dwellings. State Statute allows the appropriation of
groundwaters of the State of Nevada in an amount not to excesd 2.02 AFA for domestic
purposes to serve a single residence. State Health regulations require at least one acre of
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land for an individual sewage disposal system for a smcrle family residence, Thus
development, if at all possible on fallowed lands, is pretty much limited to single family
residences on at least one-acre of land. This results in sprawl and a tax bage insufficient
to provide services such as schools, public safety, streets and highways and other public
functions thereby transferring much of the mitigation costs associated with an assured
drought supply in the Truckee Meadows, coupled with OCAP, the WQSA and WRAP, to
the 1 es1dents in the Carson Division of the Newlands project. L ,

Page 3-28 Comparative Bva]uation of Aliernatives- The no-action alternative creates
significant adverse impacts to Cui-ui and LCT compared to the current conditions. So
the federal government could allow the no-action to be implemented without mitigation
or changing the no-action conditions which impact the Cui-ui? ~ The no-action in-this
EIS is simply not valid nor is it adequately defined. Can the Orr Ditch Court allow.
shortages to the Newlands Project when water is available to divert or when greater
carryover siorage would eliminate shortages? Did the DEIS consider these scenarios in
its analysis? - ' '

‘What are the feasible measures to avoid significant adverse impacts to the Cui-ui and
LCT and non-compliance with respect to Omr Ditch Decree water rights in the Newlands
Project? There appears to be no discussion of such measures in this document. Please
identify the appropriate page numbers where feasible measures are discussed in the
DEIS. :

Page 3-28 Appears to imply that NEPA may not requirs mitigation for the no-action.
However, other rules, regulations, laws and court decrees do. NEPA is mot the only
regulatory framework for this EIS. The EIS is requirsd to identify -the regulatory
. framework and address the impacts under each regulatory requirement. Is it enough to
say that the No-action Alternative does not require mitigation when existing laws and
regulations are either disregarded or even considered by the federal government?

The logic throughout the EIS appears to be to establisk a no-action alternative that is
similar to TRQA; claim thers is no difference betwsen TROA and the no-action
alternative, and then, abrogate responsibility for impacts by saying there is no mitigation -
required for the No-Action. Mitigation is not required for the no-action alternative but it
is required for action proposals. The no-action is used as the basis of compa.rison. With
‘respect to the Newlands PI‘O_] ect, both the no-action and TROA have 512131‘1 ant adverse

impacts on watsr resources.

Page 3-28 Use of the Truckee River Operations Model- The water model is not set-up to
evaluate the critical conditions for which the alternatives including TROA would impact
the Newlands Project. The model appears to be structured in 2 manner that makes it
* incapable of evaluating specific hydrologic conditions which are most critical to TROA.
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Page 3-29 4th par. We recommend that the last sentence be modified to read as follows:
"Such a short (in natural historical terms) record serves as the only avzilable record in
evaluating proposals relative to variability of regional runoff and availability and use of
water supplies." This is in deference to the longer historical/paleoclimatological record
that indicates much Jonger periods of extreme drought as evidenced by mature trees
several hundred feet below the current level of Lake Tahoe. In fact, it could sven be said
that the PLT oral history indicating the origin of Pyramid Lake seems fo indicate long
periods of drought revealing the tufa formation by the edge of the Lake known as “the
Stone Mother." Certainly the lake elevation may have been higher in pre-historic timnes.”
. but it is unlikely that the oral history would have been handed down about a rock
formation hidden in the depths of Pyramid Lake. -

Page 3-31 IIL Study Assumptions, A. Population and Water Demands - There is no
mention of population growth and demands for M&I water for Churchill County and the
city of Fallon. In fact there are some 4,907 domestic wells in Churchill County (source:
Churchill County Assessor 10/08/2004) mostly located within the Lahontan Valley where -
the bulk of the Newlands Project irrigated lands are located. All domestic and M&T water
is supplied by groundwater resources in Churchill County recharged aimost exclusively
by the application of surface irrigation water (perennial yield estimated at <1300AFA. vs.
>10,000AFA current demand). It should also be mentioned that Churchill County is
actively pursuing water right dedication as a condition for development. '

Page 3-32 C, Water Right Transfers-Will approval be needed to store Sierra Pacific’s’
non-consumptive water that is currently be used to generate Hydroelectricity? If not,
why not? Is water being used for non-consumptive use available for credit water storage?

Table 3.2 Do the historic annual flows consider changes under OCAP in the calculations
of the average discharges? If not, why not? This information needs o be includad. How
are the historic anoual flows in this table used in the impact analysis? Please explain.

‘Table 3.2 How will this information be used to understand impacts or changes from
TROA? Please explain. ‘

The historic annual minimum releases do pot accurately portray actual minimum releases

from Lahontan Reservoir. Please refer to recent records o provide accurate information.
How do changes in OCAP affect the results in Tabls 3.27 Why does this DEIS ignore
real data and opt for what appears to be modeled conditions with improbzble assumption?

The diversions through the Truckee Canal needs to recognize amounts for irrigation in
the Truckee Division and amounts for storage in Lahontan Reservoir. Again, historic
data is mot 2 good description of baseline operating conditions of Truckes Canal
diversions. _ S
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Table 3.2 in what year does the maximum diversions through the Truckee Canal oceur?
Would OCAP allow for a diversion of 287,500 acre-feet from the Truckee? In what year
did *he minimurn releases occur from Lahontan Reservoir? '

Page 3-33 Water Resources, I Affected Environment, A. Supply, 1. Surface Water -
Modify the first introductory sentence to include the word "Carson" following Tahoe...

Page 3-38 a. Agriculture - under 2nd pér. add language to explain that the 275,700 acre-
feet demand in the Carson division is made up of combined Carson and Truckee River
water. | : '

Page 3-39 no mention is made of M&I demands for city of Fallon, NAS Fallon, FPST
and domestic demands for unincorporated areas in Churchill County of which at least a
portion tesults from diversion of water from the Truckee River basin. In so doing, Table
3.3 . Current (2002) annual consumptive demands in the Lake Tahoe and Truckee River
basins could be relabeled to indicate inclusion of the Carson Division.

Page 3-40 Table 3.4 Current (2002) nonconsumptive water demands {cfs) in the Lake
Tahoe and Truckee River basins should be modified to include a referznce to the
hydropower generation at Lahontan Dam in the Carson Division of the Project since this
fact is mentioned on page 3-41. ; '

Page. 3-42, 1. Truckee River General Electric Decree. This paragraph is not 2 compliete
_ representation. Floriston Rates are also maintained to provide adequate Truckee River
~ flows for downstream diversions including the Truckee Carson Irrigation Distniet. The

paragraph gives the reader the impression that the only functicn for Floriston Rates was
for a pulp and paper mill. Pleass provide a more thorough discussion for the purpose of
Floriston Rates ' : o

Pages 3-42& -43, 2, Orr Ditch Decree - it should be noted that although the Omr Diich
Decree reduced Floriston Rates the rate set was for the purpose of maintaining adequate
flows to ensure that diversions at Derby Dam would allow the full allotment of water to
Project iiTigators.

Page 3-44 Current Operations. General Comment. There is 10 discussion of storing
waters in Lahontzn Reservoir. This section needs to include a discussion of WNewlands
Project storage procedures. ' '

Pg 3-45 Changes to the Floriston rates are a key element of the TROA. -Yet, the baseline
description only provides a general description about the rates. Additional information
. needs to be included in the DEILS about Floriston rate flows. :
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There is no information or baseline description of flows available for diversion to the
- Newlands Project from the Truckee Rlvcr This information needs to be included for
different hydrologic conditions. '

P g 3-49 Please define Carson Division demands under wet, mcdlan and dry hydrologlc
condmons :

3-49 B, - Summary of Effects - 3rd par. insert "single-event" following...and dry...

Pg 3-35 Last paragraph states that the period 1993 to 2002 represents a wide range of
hydrologic conditions, which can be used to average historic end of September storage.
With the exception of 1994, this period can generally be characterized as wet. Bven 1994
followed a wet water year 92-93, Were any truly dry periods used to calculate end of
September storage? If not, why was this not done?

Page 3-56 5 paragraph indicates that surplus TMWA rights would be injected through
wells into the groundwater. How much would be injected into groundwater? When
would the injections occur? At what time of the year? Which groundwater aquifers are
‘capable of storing water and what is the total capacity? Please identify studies or other
data which support recharge programs in local aguifers. How much of the M&IT credit
water storage is assumed stored under the no-action alternative?

Page 3-57 Table 3.11. Please describe the reasons for an incrsase in M&I water demands
for Pyramid Lake under the no-action and TROA? How will this water be used? Will
the increase in Pyramid Lake consumptive water demand impact the Cui-ui and LCT?
Shouldn’t this water remain in the River fo ensure the survival and habitat for the Cui-wi?
Please explain,

3-57 - Table 3.11. Modeled annual consamptive demands in study arsa (acre-feet) -
Other M&I demands - no listing of domestic and M&I demands in lower Carson (i.e,
city of Fallon, I\AS Fallon, FPST, unmco*po ated ares of Churchill County).

Page 3-58 Consumptive Dermand. This section describes a wetland acquisition program
that is unrealistic and-has not been seriously considered since a record of decision was
implemented for the ﬁﬂal EIS. Only a smail component of Nevy water rights have bzen
trans‘furrei , .

Page 3-58 paragraph 2. How can the modcl assume increases in agricultural water use
undar Claims | and 2 when the no-acfion alternative results in significant adverse impacts
to the Cui-ui and LCT? Please explain. Is this a valid assumption? -
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3-58 - Ist par. Is it erToneots to assume that the transfer of Water rights under WRAP to
the Stillwater Wildlife management area will result in a full credit to the Truckee Basin
as a tesilt of lower demsand since there is a matter of "fungibility" resulting from the
mingling of Carson and Truckee River water in the Carson Division?

3-59 - 2nd full par. — There should be a disciission of M&I increases anticipated for the
Carson Division (i.e., city of Fallon, NAS Fallon, FPST, and the unincorporated portions
of Churchill County experiencing urbanization) since a portion of Truckee R.WGI‘ watet
makcs up the totaI water avallable n the Lahontan Valley '

" Page 3-75 Figure 3.15. The figures mdacate that under wet conditions January storage
remains. above 260,000 af.; median conditions zbout 155,000 af., and dry conditions
approximately 105,000 to 110,000 acre-feet for the current conditions and between
85,000 to 90,000 acre-fest under dry conditions, Actual records show that January 04
Lahontan Storage was 112,718; Jan 03, 115,474; Jan 02, 101,468, and Jan 01, 100,718af.
It appears that Lahontan Storage over the last 4-years reflects the dry seenario analyzed in
the water model. Is the modeled portrayal of the dry storage conditions in Lahontan
Reservoir accurate or does the model simply over-inflate storage levels under the dry
period for the purpose of ensuring water right demands in the Newland Project are met?
Flease explam

" There is no analysis of Floriston rate reductions and impacts to the Newlands Project
during various hydrologic conditions. ‘Why? How can Floriston Rates be reduced to -
accumulate credit waters when the Newlands Project has the right to divert? Is the
amount avajlable for diversions to the Newlands Project mpacted'? Does the documert
contain an analysm that answers thls question?

Water Resources—GcneraI Comment. During the review of the last 2 draft EISs produced
for the TROA, Churchill County repeztedly asked for an analysis of multiple or
sequential dry years. This revised DEIS again ignores the need to provide this type of
analysis even when drought periods tend to occur over a 5 to 7 year drought cycle
normally in successive years according to TMWA. Why has this an alysm been excludad
from the DEIS? _

Page 3-78 - ¢. TROA. Model results mnder TROA demonstrate greater up:.h“nam storage,
which comes at expense of water reliability for agricultural interests in the Project. All -
other stakeholders achisve greater reliability of supply.

Page 3-83 - vifi. The presence of question marks seems to reinforce the questionable:

“nature of the projsctions with respect to meeting water demands in the Carson Division,
How much of that demand offset from decreased depletions due to water right purchases
in the Truckee Meadows has been factored mto the model?
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Page 3-90 - E. Exercise of Water Rights to Mest Demand - 1. Method of Analysis - while
the model results are based upon a determination of a "minimum supply year", defined as
the year with the least supply to meet water rights over the 100-year period of snnulatmn,
there appears o be no multi-year apalysis of the minimum supply year scenario. It is
unlikely that the 100-year period of analysis included a prolonged period of drought
exceeding five to eight years. Further, averaging drought years in a rolling multi-year
scenario sofiens the one-year supply number. In August 2004, a paper published by
- researchers. from the University of Nevada and Scripps Institution of Oceanography

stated “the current drought condition was the seventh worst to affect the Upper Colorade
River Basin in the past 500 years." {(Source: Reno Gazefte—JournaI Saturday, October 9,
2004) Surely, the minimum supply year developed for this DEIS needs to develop some
additional analysis for a tree evaluation of a "worst case scenario." Far too many people,
communities and businesses depend upon the limited water resources in our region to
ignore the possibility of a dccadﬂs—long period of drought. How about 2 multiple.drought-
year scenario?

Page 3-90 - 2. a. Current Conditions - need to include the Carson River bgéin in the -
discussion since the bulk of agricultural water demands occur in the Carson Division of
~ the Newlands Project which is discussed in the Evaluation of Effects following.

Page 3-95 c. TROA i, Agriculture (b) Carson Division - the sentence "Timing of Truckee
River Supplies results in a minimal decrsase in diversions to the Newlands Project in
some years" is misleading in that it fails to take into account multi-year drought scenarios
where water is repeatedly retained as Upper Truckee storage for M&L, in-stream and fish.
flows to the detriment of agnculmral diversions. A snapshot in time is mot realistic.

Pleass show the total decrease in demand met between the mo-action and current
conditions and the TROA and current conditions. Why did the decline in ability to meet
demands occur under TROA? Is this consistent with the Orr Ditch Decree and the
PLlOl 6187

Page 3-97 - 3, Evaluation of Effects - some sort of statement should be made reflecting

that the 100-year period used in the analysis is not reflective of research indicating that
there were periods of extreme d.roucrht conditions, which may not be deacnpnve of the
period of analysis, : :

Page 3-106 - Groundwater, I. Affected Environment - 4th par. Th ere is no mention of the

"reliable small water supply" in and around Fallon and the Carson Division in Churchill
County with 4,507 domestic wells (Source: Churchill County Assessor). Groundwater
serves 100% of the domestic supply in the Carson Division including the city of Fallon,
NAS Fallon, the Fallon Paiute-Shoshone Tribes and the mejority of the population in the
unmcorporatcd area of Churchill County.
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Page 3-107 - 1L Environmental Consequences, A. Introduction - Ist par. - corrsct 4,500
domestic wells to reflect 4,907 wells as of 2004. While TROA is not a significant
" determinant, in and of itself, of water supply availability in the Carson Division of the
Project, it is never-the-less a factor in the storage aijid release of water under OCAP,
which in turn determines the acquisition of water rights under WRAP for the Stillwater
Wildiife Management Area. '

Page 3-108 - B. Summary of Effects - No mention is made of the impacts to groundwater
in the Carson Division. The State Engineer has already destermined that changing
agricultural practices (1.e., reduced water deliveries to ag. lands) will have an effect upon
groundwater in the Lahontan Valley resulting in a moratorium on firther drilling of wells
" with a capacity over 4,000GPD (State Engineer Order No. 1116). Lahontan Reservoir
does not lend ifself to surface water supply for M&I due to known high concentrabons of

IMETCUry.

Page 3-108 - Table 3.14 Summary of effects on groundwater - “Well pumping in the’
shallow aquifer" makes no mention of the absolute reliznce on groundwater by almost the
- entire population residing in the Carson Division of the Project. :

Page 3-110 - D. Recharge of the Shallow Aguifer in the Truckee Meadows, 1. Method of
~ Analysis. - Why was the study limited to the Truckee Meadows? As stated previously,
the entire population of Churchill County residing in the Carson Division relies on
eroundwater for domestic M&I uses. Why should the loss of canal seepage and deep
percoia‘non on the irrigated fieids in the. Truckee Meadows not produce a similar
reduction in local groundwater recharge in the Lahontan Valley? In fact, Public Law 101-
618 Sec. 210 b (16) contemplates a reduction in groundwater guality and quantity
charging that "[T]the Secretary in consultation with the State of Nevada and local -
‘interests, shall undertake appropriate measures to address significant adverse impacts,
identified by studies authorized by this title, on domesfic uses of groundwater directly
resulting from the water purchases authorized by this title." To date, no definitive study
has taken place cumulatively addressing all of the significant adverse impacts directly
resulting from the water purchases authorized by P.L. 101-618. If all of the proposed
acquisitions authorized by the Act were to be implemented, they add up to significantly
more water than is available in the Lahontzn Valley (See Churchill County Water
- Resource Plan: 25 Year 2000-2025: 50 Year 2000-2050 (Water Research znd
Development, Inc. 2003) ' '

Page 3-111 - D. Recharcre of the Shallow Aquifer in the Truckee Meadows, 3 & 4. No
‘mention is made of the approximately 4,900 shallow wells in the Lahontan Valley located .
in the Carson Division of the Project either 2s being affected or requiring mitigation due
increase to depth of the groundwater table or the loss of quality or both.
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Page 3-112 - Model Results and evaluation of Effects - While TROA purports to
produce minimal incremental impacts to groundwater in the Newlands Project; when
coupled with the WQSA, OCAP, WRAP and potential recoupment, the pot ntial will
* likely be significant. Throughout the TROA DEIS document there is }Iummal
acknowledgement of any significant impacts on the Carson Division.

Pagc 3-320 - Economic Environment, I Aifected Environment, A. Current Economic
Environment, 2. Nevada - 1st par. The Nevada portion of the study mentions 2l of the
Counties and communities lying with in the Truckee and lower segment of the Carson
'Rivcrs.. Yet the city of Fallon is set apart as an "agricultural community" rather than as'a

"population cenfer" such Fernley, Renc- Sparks and even Wadsworth, Nixon and
" Sutcliffe. This gives the reader the impression that Fallon is somehow apalt from the
- other cities and towns subsisting on what has been pamted as a dying economic segment
(agriculture). In fact, Fallon is a vibrant and growing regional economic hub drawing
from most of rural north-central Nevada, The community is economuically diverse with
retall businesses, manufacturing, epergy production, military and agriculture all
contnbu’ang to our economy. Qur local hospital has estimated that there is a population
of some 60,000 to 70,000 persons served by their facility from as far away as Austin,
Round Mountain, Hawthorne, Gabbs, Lovelock and even Femley who also take the
opportunity to shop and take care of other business while in town for their medical needs.
Fallon's role as 2 population ccnter should not be minimized by implying that it is a
single sourcud economy

Page 3-320 - Economic Environment, I Affected Environment, A. Current Economic
Environment, 2. Nevada - fast par. The speculation that the decline in irrigated acreage is
most probably due to changing agricultural markets and increasing demand for
nonegricultural water is understating the obvious. As the next sentence only delicately
hints at, the reduction is primarily due to the ever-increasing burdens placed upon the
water right holder. Such burdens stem from legal challenges by the Federal government,
the Pyramid Lake Tribe of Indians and upstream intsrests reaching clear back to such
actions as OCAP, recoupment, bench-bottomland duties, transfer challenges and
numerous other impediments and measures resulting in a steady erosion in water quantity
and reliability to the economic detriment of the agricultural water users in the Nﬂwlanas
Pro_]ect

Page 3-322 - C. Aoncu]tma] and M&] Water Use - Why limit the discussion fo the
Truckee Meadows area where the agricultural production has declined precipitously since
1995, and further, why rely on 1995 agricultural employment and personzl income data?
- For example, in the Carson Division, Churchill County is the largest dairy producer in
northern Nevada, Agriculture is a valuable contributor o an €xport economy bringing
dollars into the community. This paragraph should be restated to accurately reflect the
~“overall agricultural picture (utilizing the latest information - it's available on the Intemst‘)
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for all of the users-o_f Truckee River water whether in the Truckee Meadows or the lower
Carson Division of the Newlands Project, most specifically those in the Carson Division,

Page 3-323 - 2. Efnialomcnt- and Income A ffected by Changes in Water Use - the section
is entirely silent on the effect upon Carson Division economy. Please address this issue.

Page 3-325 - 4. Groundwater Pumping Costs - This"section is silent with respect to
groundwater pumping costs in the Lahontan-Valley. There are nearly 5,000 individual
wells in the shallow aquifer that may be affected as a result of the combined actions of
Public Law 101-618 including TROA. Why isn't the Carson Division more fairly
addressed? ‘

Page 3-325 - C. Recreation-Related Employmerit and Tncome, 1. Method of Analysis -

although the last paragraph mentions portions of Churchill County, Nevada as being a

‘part of the study area, no further reference is made in this section on the impacts to the

community. For example, if the analysis is only intended to include Donner Lake, Prosser

Creek, Stampede and Boca Reservoirs in the znalysis, will there be a reduction in

récreation-related employment and income due to reduced downstream storage at Lake

Lahontan and water availability at the wetlands in the lower Carson Division? Or, did the

authors mean to imply an increase in recreztion-related employment and income in the

lower Carson Division due to some sort of shift away from agriculture to recreation due
to wetlands enhancement? -

Pazge 3-326 - no mention is made of the inclusion of Churchill, Lyon and Washoe
Counties in either the Economic or Recreation Model discussion yet the Method of
Amalysis ({page 3-325) indicates that the model considered them among others including
EE Dorado, Nevada, Placer and Sierra Counties in California. Does the model only derive
onormc benefit to the California "oun‘ﬂ‘*s'? If so, what are the economlc: leosses to the
zcted Nevada counties?

Page 3-329 - Table 3.84. - Recrzation VlSltE,r.lOl’l a‘]d expenditures - The compﬂatlon 18
silent with respect to impacts to recreation and visitation sxpenditurss at Lahontan
" Reservoir in the Carson Division. The cumulative impacts associated with Public Law
101-618 and associated prior actions have already impacted visitor days at Lake
Lahontan, the second largest warm water recreation area in Nevada. The State of Nevada
has already expended sums to extend boat launch ramps and improve docks in an attermnpt
to accommodate the annual wide fluctuation in lake elevation, which would certamly be
exacerbated under TROA as it relates to prolonged drought. Please state what the
"anticipated Joss in recreation expenditures for the Lahontan Rescrvou mlz,ht be ina .
prolonged cirou_nt condition. ‘
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Page 3-330 - D. Employment-and Income Affected by Changes in Water Use - Impacts to
-the Carson Division of the Newlands Project is dismissed as insignificant since a
negligible amount of water rights would be transferred as a result of TROA. Yet in the -
very next gentence at the top of page 3-331, TROA is touted as allowing greater
flexibility in the Truckee Meadows to meet future water demand as a result of greater
amounts of M&I water stored in the upper basin reservoirs. The scheme will work as long
as the conditions are conducive to storage of flows in excess of demands (i.e., high water
years). Very little effort is expended on addressing multi-year drought conditions which
are likely to worsen if the prospects for precipitation continue to lessen based upon the
long-term  climatological record and the findings of those rtespected in the
paleoclimatological sciences. In the event there are longer term drought conditions
beyond those derived from the 100-year record and minimum end of year storage targets
for Lahontan Reservoir coupled with Project delivery demands cannot be met, what is the
poteritial cumulative economic impact to Carson Division employment and income?
‘While water rights may not be "transfarrsd" from the Carson Division, the storage, timing
of rzleases and volume of flows in the upper Truckee River will surely affect the
reliability of water available to irrigators in the Carson Division. The mode] indicates that
the greatest impact to Project irrigators is during a dry year condition when Credit Water
storage for fish flows and M&I drought protection take precedence. How many years of
very dry conditions would it take before the agricultural industry weuld collapse?

Page 3-331 through 3-333 - 4, Evaluation of Effects - is completely silent with respect to
impacts to Carson Division employment and income zffected by changes in water use.
This section (along with other sections) needs to be revised to include those impacts to
the Carson Division resulting from the loss of a reliable water supply

Page 3-235 No Action. How does 2 reduction of 4,490 acre-feet of inflow to Pyramid
Lake Result in a significant adverse impact? This amount of water is almost
undetectable; it represents less than 1 percent of the total average inflow into the Lake
and is within the margin of measurement error. There are inconsistencies throughout the
document in the way “significant impact” is defined differently between tpsfream
interssts and cmms*h'sam interests, '

" Page 3-233. Please explain how an additional flow of 9,730 acre-feet on average would
-result in significant beneficial impacts over the current conditions. Page 3-235 indicates
that the greatest benefits would occur in dry and very dry years which are most critical
for Cui-ui survival.

_ Page 3-340. Social Environment, L. Affected Environment, 4. Agricultural Lands on the

Newlands Project, lst full par, - it is true that agricutture contributes to the economic

vitality of Fallon and Churchill County. However, the paragraph should also be expanded

to indicate that agriculture contributes substantially to a rural way of life that includes
een open spaces, wildlife habitat and stability that comes from a diverse economy.
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Page 3-342 C. Urbanization of Truckee Meadows - no mention is made with respect to
growth in the urban population of Fernley or the city of Fallon and surrounding
urbanizing areas of Churchill County. Again, upstream urbanization appears to be valued |
more greatly by authors than downstream urbanization.

Page 3-343 through 3-345 - D, Air Quality - this section is completely silent with respect
{0 air quality impacts in the area of Swingle Bench on the Truckee Division located in
.Churchill County. Significant wind erosion and resultant air quality impacts have been
documented by qualified experts retained by Churchill County. While the AQI may have
bsen stabilized or even improved in the Truckee Meadows, the air quality in Churchull
County (specifically in the Swingle Bench arez) has been negatively impacted. Perhaps it
can be said that TROA and the related actions contemplated under PL 101-618 are simply
exporting urban ills to a rural area. Increased fallowing of agricultural lands as 2 result of
WRAP in the lower Carson Division is also coming under increased scrutiny as a
- contributor to a worsening AQJ and noxious weed infestations. This section needs to be
fleshed-out to include downstream impacts as a result of actions contemplated under
TROA as well as other related measures s set forth in PL 101-618.

‘Page 3-347 - Envirommental Conseguences - this section simply ignores the etfiscts on the
‘social environment indicators of population, urbarization of the Truckee Meadows, and
" air quality on surrounding areas impacted by the proposed actions. This section needs to
be expanded to includé the Truckee Division in the vicinity of Femley, the Swingle
Bench in Churchill County and the cumulative impacts of the proposed action occurring
" on the Carson Division in the vicinity of Fallon. Growth in the Truckse Meadows is
impacting its downstream neighbors on the Truckes and Carson Dwzsmns of the
Newlands Project. :

Page 3-351 - B. Air Quality. This entirs section is extremely weak in that it fails to
include any consideration of air quality degradation on neighboring communities
resulting from growth in the Truckee Meadows enabled by a greater reliability of the
Mé&I water supply. Such growth fuels the need for mitigation such as the WQSA with its
purchase of Truckes Division water rights and reduction in irrigation water reliability to
meet demands on the Carson Division of the Newlands Project. Other related actions
specifically included in the enabling legislation for TROA such as affirmation of OCAP
gnd the resulting WRAP further coniribute to potential air quality degradatlon There isa
sericus omission of factual details regardmg this element.

Page 3-388 1% par. Please add "the Newlands Projsct becomes increasingly dependent
upon Truckee Canal Diversions during dry periods.”
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Page 3-388 Newlands Project Operations-General Caomment. The analysis in this section
is misleading at best. Again, the analysis does not consider multiple dry year periods.
Beginning storage targets are inflated and do not resemble actual data and the analysis
assumes that full and reduced Flonston rates are being met. The. averages are not a
realistic representation because they smooth out actual impacts that would occur over a
one or two year period but not be as impactive over a ten-year period.

Chapter 4 - Cumnlative Effects
General comments:

Nowhere in the TROA DEIS/EIR document is there zny mention of the need to-
implement a long-range monitoring program to ensure the anticipated outcome resulting
. from the implementation of TROA is achieved with a minimum amount of impact to the
affected areas, both upstream on the Truckee River and in the lower reaches of the
- Newlands Project, specifically in the Carson Division. Suggest that a long-term periodic
study be proposed to ensure that the interests of the affected parties is addressed and that
adequate provision be made to provide mitigation for both direct and indirect impacts
resulting from TROA '

Page 4-5 - Table 4.1 - Status of selected actions authorized by P. L. 101-618 -
ection 206(a)(1) WRAP - indicates that CE analysis is not required becanse EIS authors
feel TROA would not affect measures to fuliy implement WRAP. This position fzils to
acknowledge that storage, timing and flows of Truckee River water will likely affect
water available for Carson Division. Water n:,nts and water available to meet demand are
two entirely different concepts ‘

Section 206(d) - regarding cost sharing for protection of Lahontan Valley Wetlands
indicates "no CE analysis is required because this is a coordination action only with no
effect- on acquisitions" ‘assumes that the Department of the Inmterior will not expend
Federal resources fo acquire additional water. In the event that Federal dollars will be
used to acguire additional water rights, zn EA will be required 2nd acquisitions will
" further affect the total amount of private water available for irrigation pﬁs:,ibly Inereasing
O&M for the Truckee-Carson Irrigation District.

‘Section 206(b) - Project Efficiency Study assumes that no CE is required bscause this
was a study only. But, authors have overlooked the outcome which resutted in higher
efficiencies that may drive upstream Credit Storage in Truckee Reservoirs for Project
irrigation water users, which has not been included in the Draft TROA agreement.

Section 210(b)(16) - asswmes that no CE required because the authors have overlooked
the legislative record for P.L. 101-618 to determine the meaning of the term "address" in
the language of this section. While the current studies have not identified any immediate
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negative impacts, the authors have dismissed the long-term impacts and ignored the
reasonably foreseeable impacts on groundwater recharge and availability resulting from
the modification to timing of storage, timing of releases and flows of the upper Truckee
River Reservoirs on the potential availability of irrigation water in the Carson Division,
While there may be a number of studies extant on the lower Carson River Basin, there is
no study quantifying and analyzing the cumulative impacts all of the actions proposed
under Public Law 101-618 will create. Suggest that this entire table be reviewed to reflect
the vanability of storage, timing and ﬂows on the availability of water to the Carson
Division. :

Page 4-8 through 4-9, actions 1, 3 and 4 - in these three Water Management Flements of
P.L. 101-618 under Potential Impacts the statement that TROA in combination with
WRAP and OCAP would not have a significant impact on the priority of Newlands
- Project water rights or the ability to divert water from the Truckee River to Lahontan
Reservoir i, perhaps a "half-truth." TROA affects storage, timing of releases and flows,
‘which if managed in a manner adverse to Project water right owners$ could potcntml]y
. impact the total amount of water received, This situation is more hkely to occur in low-
flow drought pynods than in times of relative plenty.

Page 4—11 - 7. Section 209(7) OCAP, Potential Impacts - the potential impacts delineated
in this section are downplayed by stating that "TROA would not affect the priorify of
Newlands Project water rights, calculation of Newlands Project maximum allowable
diversions, or the ability to divert water from the Truckse River to Lahontan Reservoir to
aciieve momhly storage targets" claiming that it would therefore have no cumulative

effect on the implementation of OCAP. It is entirely possible that while satisfying the
letter of TROA, the spirit and intent of the Orr Ditch Decree and the Truckee River
Agreement as limited by OCAP could not be met with respect to diversions to mest those
allowed forcing Project water right owners to ge through a Ipnc‘thy appeals process and
possibly court action built into TROA while foregoing the diversion of the full amount of
water fo which they might be entitled. Since the model upon which this and other
statements, with respect ta the protection of Newlands Project water and water rights, -is
baszd upon the limited information on flows in the Truckee River for the past 10C-years,
we feel that the authors. of this document overstate the ability fo divert water to the
Carson Division when the TROA calls for storage in the upper Truckee reservoirs, It's not
the high flow water years that give us pause; it is the prolonged drought-periods that do
not seem to have bsen adequately analyzed in the model.

Pags 4-13 - 1. Urban Development Plans, Potential Impacts - We totally reject the
statement that TROA would have no effect on commurmity planning activities. By
encouraging a FIRM drought supply, Truckee Meadows sprawl proceeds at an unchecked
pace consuming ever-greater amounts of natural resources such as land, water and air.
Such growth creates ever-growing wastewater discharge probiems requiring mitigation
through the acquisition of irrigation water to offset increases in TDS and nutrient loading,
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The WQSA is a prime example of this. The acquisition of water from the Truckee
Division of the Newlands Project, in turn, has already created air quality problems arising
from fallowed lands on Swingle Bench choking the canals and laterals with sand and
increasing costs and otherwise hampering the remaining agricultural water users. We also
contend that TROA in conjunction with OCAP has the potential to further limit the
amount of water reaching the irrigators in the Carson Division of the Newlands Project.
Thas is based upon the overly optimistic year-end storage target projections in Lahontan
Reservoir used for modeling results, which are proving faulty based upon actual storage
numbers for the past four years. Coupling the erroneous assumptions in the TROA model
with the storage, timing of releases and duration of flows to ensure upstream retention of
water for in-stream flows and drought reserves only serve to embolden urban planners
who seek to maximize the resources thought to be at hand. '

Page 4-16 - e. Churchill County, Nevada, Potential Impacts. The seemingly innocuous
statement that "TROA would have no direct impact on development of local water
systems or on water rights on the Newlands Project" begs the relationship of TROA to
the storage, timing of releases and duration of flows with potential impact to allowed
diversions from the Truckee River under OCAP, 100% of all water for domestic M&I
uses in the Lzhontan Valiey comes from groundwater, USGS studies have determined
that the perennial vield in the valley is between 1300 and 2300 AFA with a demand in
cxcess of 10,000 AFA. Yet to date, there has been very little reduction in groundwater
elevation except in the vicinity of frrigation canals and laterals on a seasonal basis. As the
seeds of Public Law 101-618 bear fruit, the resulting reduction in fotal water available in
the Lahontan Valley will diminish. The State Enginesr recognized the relationship of
irrigated agriculture and groundwater some time ago when be issued State Engineer
Order #1116 limiting the appropriation of groundwater for new quasi-municipal wells to
not greater' than 4000 GPD (that's less than four households). The near term impact of -
this order has been to dramatically increase the valus of groundwater and the adoption of
stringent development standards and water right dedication requirements in  the
unincorporated areas surrounding the city of Fallon (which we concede are appropriate
actions). The long-term impacts are less confidence mnspiring. They inciude the potential
of having developed a significantly expanded community (we have a right to grow too)
uﬂhzmg a steadily decreasing groundwater rssource with increased water treatment
requirements to meet public health standards, the potential devaluation of property and
loss of economic value and viability due to the lack of adequate water resources. Does
the docurnent deal equally with and value equally upstream and downsiream interests?

Page 4-21 - F. Water Quality. It should be noted that without the WQSA, growth in the
- Truckee Meadows could be severely limited since advanced tertiary wastewater freatment
to meet water guality standards on the lower Truckee River would be a financially
challenging prospect. Instead, upstream interests have entersd into the WQSA utilizing
‘primé irigation water from the Truckee Division of the Newlands Irrigation Project to
supplement flows in the lower Truckee River. The resulting water is used to dilute
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wastewater to meet discharge standards and mitigate growth impacts resulting from
urbanization, In so doing, the environmental consequences of growth have been
transferred to the Truckee Division, most specifically Swingle Bench in Churchill

- County, resulting in air quality degradation and soil erosion. Such impacts have translated
into additional operating costs for remaining agricultural operators as well as created dust
hazards and at least one fraffic accident (due to rednced visibility) on US Highway 50
with resulting injuries. To date, there has been no mitigation of the impacts occurring on

+ the Bench by any party to the agreement, What are the plans to mitigate for the impacts to

_ improve water quahty n the lower Truckvc caused to the Swingle Bcnch area of the

Pro_]cct?

Page 4-27 - A. Water Resources. The mtroductory paragraph is averly sunphstlc in its
explanation and extremely optimistic in its outcome, While TROA will likely result in-
reduced Truckee River flows to create Credit Water, the proposal, based on the model,
would only be effective in high runoff years or single season dry cycles. It would not .
allow for satisfaction of irigation demands in the Carson Division when TROA calls for
Credit Storage in multi-year dry cycles. o

Pages 4-27 through 4-29 - Téble 4.2 Cumulative effacts on water resources by action

category and alternative. Shouldn't agriculture have its own listing of cumulative effects

" on water resources by action category and alternative since it contributes substantially to
the current ef'osystcm? ' '

Page 4-31 - 2. Potential Cumulative Effects of TROA. We question the statement that
TROA would notaffect the amount of storm or wastewatsr treated by a facility, degrse of
treatment, or quality of (or constituent loading by) its discharge. Growth creates greater
areas of pavement and increased stormwater runoff plus wastewater flows and the
increased need for dilution or replacement for land application. Doesa't TROA by virtue
of creating a FIRM drought supply.allow for a lower dedication rate for development thus
encouraging growth beyond our current capacity to provide water to urban areas in the
Truckee Meadows? Further, conservation efforts to reduce per household water
consumption create greater uu*lstl*‘umt loading because of lower vclume? (the solution to
poliution is dﬂu‘uon) -

Page 4-33 - Table 4.5 - Analysis of effects on sedimentation and eresion by action
category and alternative. To state that water rights acquisitions and transfers would not
affect dynamics of ercsion and sedimentation is puzzling. While TROA is not directly
responsible for wind erosion of soils at Swingle Bench, it is nevertheless a part of the

" cumulative impacts resulting from implementation of P.L. 101-618. The use of highly
guestionable assumptions for the model could make TROA more directly responsible for -

~wind erosion in the Carson Division of the Newlands Project.
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Page 4-35 throngh 4-38 - Tables 4.6, 4.7, 4.8 and 4.9 - Water Quality. While reduction im
unit loading to water bodies could occur, the increase in population resulting from a
FIRM drought water supply for M&I purposes would result in higher total loading. Has

- total loading to receiving bodies of water been factored, and if so, what will be the
ultimate outcome of such loading and when?

Page 4-40 - Table 4.10 - Analysis of effects on recreation by action category and
altemative - Water rights acquisitions and transfers. We disagree on the effects on
Lahontan Reservoir under the TROA alternative as being "minimal." See prior
discussions on the assumptions under the model, which overstate carryover storage and
fill probablhty of Lahontan in a multi-year dry conditicn.

Pages 4-41 & 4-42 - Tzbles 4.11 & 4.12 - Water rights acquisitions and transfers. Why 1s
there no detail under the TROA alternative for this category since fallowed farmlands
may not be economically viable for other uses thereby devaluing them and why is there
no consideration given to the health related issues relative to dust and soils erosion on
- Swingle Bench and in the Carson Division?

-Pao“ 4-43 Conclusion. For the pmposed action the DEIS reaches the conclusion that
there would be no need for mitigation and thersfore none is ‘proposed. Such a statement
for a document that took in excess of fourteen years to draft because of its complexity
and the controversy surrounding it is inaccurate at best and downright misleading at
worse. The fact of the matter is that only a handful of parties were involved in the
negotiations leading up to this document leaving in excess of 2,400 water right owners,
including a number of local governments, with a cumbersome recourse in the event they -
are not served when calling upon their water. One of the major faults with this agreement
lies with the overly complex and convoluted modsl used to make decisions with respect
to upstream water storage on the Truckee River to the detriment of the watsr right owners
in the Newlands Project. Only 2 few people seem to have been privy to the model during
the initial drafting that resuited in the original agreement m May 1996. At that time, the
major problem sssmed to be deficient modeling apd inability to validate modeling
documentation and assumptions to the public. It scems that this issze has not yet bes
resolved. Another issue manifests itself in inadequate analysis of rezsonable altematives.
NEPA and CEQ regulations afford no room for the dismissal of adequate analysis of all
reasonable alternatives, negotiated agreements motwithstanding. Legal procesdings on
this very issue seem to support the fact that a negotiated set of criteria does not trump 40
C.FR § 1502.14, which requires a detailed consideration of all reasonable altematives.
This has resulted in 2 very narrow range of alternatives confined to No Action, LWSA
‘and TROA. The similarity of the No Action and the LWSA alternatives further call into .
quastion the validity of the TROA DEIS/EIR cenclusions. Coupling that with no baseline
conditions to allow for a true comparison of altemnatives creatns unanswvrud questions
'and guestionable conclusions.
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We appreciate the opportunity to comment.on_ the TROA DEIS/EIR but find that the
document falls short of meeting the requirements of NEPA and CEQ regulations even

now after years of hard work and effort.

Sincerely, -

i

BRAD T. GOETSCH
County Manager

BTG:wm
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COMMENTS ONTHE TRUCT(EE RIVER OPERATING AGREEMENT REVISED DRAFT
ENVIRONMENTAIL IMPACT ST ATMNTMONMTAL IM'.PACT REPORT
' (CA__,IFORNIA STATE CLFAR_'EN GHOUSE NO 200404207 8)

e This 1et‘er trimsraits the State & Water Resomrces Control Board (SWRCB) Dlvmmn of W ater .

. Rights’ (Divisicn) cormments on the Augnst 2004 Rés ¢ised Draft Environinent fmpact - '
Staremﬁnb’Enwronmental Impact Report for the Truckes River Operatinig Agresment CDEIS/EIR.)
prepared by the U.8. Brrean of Reclamation (USBR) and the Californie Department of Water
Resources (DWR). The- SWRCB received the DEIS/EIR on September 7, 2004 and the final

* comment period for the DEIS/EIR closss on December 30,2004, The SWRCB is a responsible
agency for this project pursuant to the California Environmental Quality Act (CEQA). As such,
the SWRCB may use the final J:ISIEIR to act on two water right applications filed by USBR

o (Apphcaﬁons 31487 and 31488) and four petitions to change the points of diversion, places of

. . . use, and purposes of use filed by USBR (Licensss 11603 (Application 15673) znd 10180 )
(Application lgUGB)} Washoe County Conservation District (License 3 723 {}_uchaan 5169,

- and Truckes Meadows Watér Authority (Licenss 4196 (npphcaﬁon 9247)). “"The following
comments pertain to the DEIS/EIR s discussion of the California water —ignt applications and

P etitions.

The DETQFPIR does not adzquately address the project level water right actions under
consideration by the SWRCB. USBR/DWR should include z clear description of the
#pplicetions and petitiors in the EIS/EIR. Specifically, the EIS/EIR should riclude 2 description
of the applications’ sourcss of watsr { including points of mversmn} the guantities redquested for
appropriation, ‘thie seasons of diversion;the availebility of water for appropriation, the purposes
oflise, and places of nse. Additionally, USBR/DWR should discuss the impacts associated with
the SWRCE’s potential approval of the applications or change petitions. For example, the
EBIS/EIR should include a discussion of any potential fmpacts to beneficial uses of water and
public trust resources associzted with approval of the apphications. The BIS/EIR- ghould also
incinde a description of the changes sought in the petitions and any potertial impacts of those

| California Environmental Proteciion Agency'

&%, Recycled Paper
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changes on other legal users of water. Further USBRJ’DWR shnuld discuss the proposed
groundwater recharge component of the applcations and changs p&tlthIlS in the EIS/EIR,

_ mc:lndﬂig potentlal impacts to the cnm'onment and other legal users of water..

In addition fo the above USBRJDWR should spculfy whether the “transfcrs” discussed i mthe
DEIS/EIR are proposad to be transfers pursuant to the Catifornia Water Code or whether the

‘transfers are proposed.to take place through approval-of the change pet;izons discussed above. If

iransfers outside of the change petitions on file with the SWRCB are proposed, USBR/DWR
should discuss the specifics of those iransfers, including what sccton(s) of the California Water
Code they will be filed under and any potential kmpacts to-other legal users<of watsr. Ithe '
transfers discussed in the DEIS/EIR are not proposed as transfers puisuant to the California: -

‘Water Code UQBPJDWR should specify that the transiers are proposed o occur through

iy

approval of the petmons to change the places of use, purposes of use, and pemts of diversion.”

" The Divisicn has not yet acc=~pted the apphcanons and pcﬁnous as oomplcte and may require

additional information. USBR/DWR should include a discussion of any substantial new

- information the Division may request in the EIS/EIR. In additien, USBR/DWR should include -

the final completud apphcaﬂons and petztmns 25 attachments to the fina] EIS/EIR.

’"’hanlc you for the opportmity to comment on the DEIS/EIR. if ‘you have any quesnons
concerning this letter, please contact Diane R1ddle the Env:ronmental Scientist asmgued o t}:us

- ma‘twr at {916) 341-5297.

' Smcwrﬂly, ,

7/7@«4{’7

.T ames W. Kassui u:uef
Hﬁars_nvs and Special P Projects Section

RECEVED DEC 30 2004



