® CORIGINAL e

DEPARTMENT OF CONSERVATION AND NATURAL, }
RESOURCES, DIVISION OF WATER RESOURCES:t?

| IN THE MATTER OF CHANGE APPLICATION PROTEST AND REQUEST TO

: 75577 FILED BY WASHOE COUNTY, NEVADA, DENY APPLICATION 75577,

' THE CITY OF RENO, NEVADA AND THE CITY PETITION FOR HEARING

- OF SPARKS, NEVADA TO CHANGE THE PLACE PURSUANT TO N.R.S. 533.365;
AND MANNER OF USE OF WATER HERETOFORE | AND ENVIRONMENTAL
APPROPRIATED UNDER CLAIM 629 2 OF THE STUDY PURSUANT TO N.R.S.

: ORR DITCH DECREE AND PERMIT 67525 533.368

COMES NOW THE TRUCKEE-CARSON IRRIGATION DISTRICT (“TCID”), by and
through its attorneys, organized under Chapter 539 of the Nevada Revised Statutes, whose
address is Box 1356, Fallon, Nevada, 89407-1356, with responsibilities under contract to operate
and maintain the Newlands Reclamation Project and to deliver water to landowners who have
contracted either with the United States or with TCID, and to comply with water rights decrees
for water rights appropriated by the United States under the Reclamation Act (43 U.S.C. 371, ef
seq.) and as a party to the water rights decree of the Truckee River, known as the Orr Ditch
Decree (U.S. v. Orr Water Ditch Co., Equity A-3-LDG U.S. District Court, Nevada, September
8, 1944), hereby protests the granting of change application 75577 filed by Washoe County,
Nevada, the City of Reno, Nevada and the City of Sparks, Nevada (hereinafter referred to
as “Applicants™), to change the place and manner of use of water heretofore appropriated under
Claim No. 629 2 of the Orr Ditch Decree (or Truckee River Decree) and Permit 67525. TCID
protests the application for the following reasons and on the grounds, to wit:

1. The Applicants propose to change the point of diversion, manner of use and place
of use of water rights described in the Application fo facilitate and implement the Truckee River

Operating Agreement (“TROA”™), a new management scheme for the Truckee River that
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proposes to unravel the current Truckee River management system governed by the Orr Ditch
Decree and the Truckee River Agreement (“TRA™) used to manage the Truckee River and the
Truckee River reservoirs for the past 72 years. In order to implement TROA, many other
Change Applications and Applications to Appropriate have previously been filed with the
Nevada State Engineer and the California State Water Resources Control Board. For reference,
an example of TCID’s protest to the California TROA change applications and applications to
appropriate is attached as Exhibit A to this protest. Protestant hereby incorporates each and
every protest point in Exhibit A by reference.

2. On information and belief, the purported water rights in the Application arise
from the TRA, to which TCID is a party, and which is incorporated by reference into the Orr
Ditch Decree (U.S. v. Orr Water Ditch Co., et al., CV-N-73-003. D. Nev. (1944)), and such
rights arise, if at all, based upon an express agreement of the parties to the TRA and not
otherwise, and granting the application would violate the compromise reached in the TRA that
allowed the Orr Ditch Decree to be entered.

3. The TRA and the Orr Ditch Decree control the distribution and storage of water in
the Truckee River Basin. The TRA is incorporated into the Orr Ditch Decree as a part of the
decree itself. See U. S. v. Orr Water Ditch Company, CV-N-73-0003 LDG at p. 86. The TRA
sets forth the principles under which the Truckee River would be operated and allowed for the
stipulated entry of the Orr Ditch Decree. The parties to the Truckee River Agreement are: The
United States of America; Truckee-Carson Irrigation District; Washoe County Water
Conservation District (Conservation District); Sierra Pacific Power Company (Sierra), and such
other users of the waters of the Truckee River and/or its tributaries, known as Parties of Fifth

Part. The TRA required the Truckee River to be operated on the basis of Floriston Rates, as
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established in the 1915 General Electric Decree. United States v. The Truckee River General
Electric Company, Case No. 14861 (N.D. Cal. 1915).

4. The GE Decree provided for the condemnation of the Lake Tahoe Dam and the
assumption of rights to store and release water from Lake Tahoe by the United States. These
rights required the United States to release water from Lake Tahoe in order to maintain Floriston
Rates. Floriston Rates measure the rate of flow in the Truckee River at the Iceland Gage, and
consist of an average flow of 500 cubic feet per second (cfs) each day during the year,
commencing March 1 and ending September 30 of any year, and an average flow of 400 ¢fs each
day from October 1 to the last day of February of the next year. Three types of water are used to
achieve Floriston Rates: (1) project water stored in Lake Tahoe and Boca Reservoir pursuant to
the Orr Ditch Decree, (2) water exchanged under the Tahoe-Prosser Exchange Agreement, and
(3) unregulated flow in the Truckee River. If the General Electric Company requested that
Floriston Rates be reduced, then the difference was considered saved water and was stored for
the benefit of the Newlands Project.

3. Further, the TRA also allocates rights to the Truckee River, recognizes specific
claims to be included in the final decree, sets rates of flow in the river, allows for construction of
supplemental reservoirs, recognizes privately owned stored water, sets diversions by Sierra
Pacific for municipal and domestic uses, allows use of water for power generation, allocates
Diverted Flow to TCID and the Conservation District, and creates the framework for managing
the Truckee River. The TRA was used as the basis for a stipulation that allowed the entry of the
ftnal Orr Ditch Decree. Once a party signed the stipulation, the signing party could not rescind
1ts signature. The signatories to the TRA include: The United States of America; Truckee-

Carson Irrigation District; Washoe County Water Conservation District (“Conservation
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District™); Sierra Pacific Power Company (“Sierra™), and such other users of the waters of the
Truckee River and/or its tributaries, known as Parties of Fifth Part.

6. The TRA explicitly provides that the original intent of supplemental stored water
in Boca Reservoir was for irrigation purposes. After the TRA was executed, The Washoe
Project added additional reservoirs to the Truckee River system to supply water for downstream
irrigation in the Newlands Project and the Truckee Meadows - Prosser Reservoir and Stampede
Reservoir.

7. Congress intended The Washoe Reclamation Project to operate for the purpose of,
inter alia, furnishing water for the irrigation of approximately 50,000 acres of land in the
Truckee and Carson River Basins in Nevada and California, and firming the existing water
supplies of lands under the Truckee River Storage Project and the Newlands Project. See Public
Law 858, g4t Congress, Chapter 809, 2" Session. In 1956, Congress authorized Stampede
Reservoir and Prosser Creck Reservoirs as part of The Washoe Reclamation Project. The
original permit terms of Stampede Reservoir and original license terms of Prosser Creek
Reservoir also provide that, in addition to other uses, water from Stampede and Prosser Creek
Reservoirs should be beneficially used within the Newlands Project for irrigation purposes.
Currently, Stampede Reservoir and Prosser Creck Reservoir are managed in conjunction with the
other reservoirs serving the Truckee River Basin; however, Stampede Reservoir is primarily
managed as storage for water for endangered and threatened fish in Pyramid Lake and the Lower
Truckee River, and not for irrigation in the Newlands Project, in contravention of its existing
California application and permit.

8. Any change to the compromise reached by the parties to the TRA requires the

consent of the parties to that agreement, which consent is withheld by TCID.
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9. The Application is defective because it attempts to effect a unilateral modification
to the Orr Ditch Decree by changing the TRA, without consent, approval or notice, and attempts
to modify the Orr Ditch Decree without approval of the Orr Ditch Court.

10.  The Application proposes that the beneficial places of use will be set forth in
applications for secondary permits consistent with TROA. The environmental review process
for TROA is not complete, and there is no guarantee that TROA, in its present form, will be
approved. Further, the Application fails to adequately identify a specific project where the water
will be applied for beneficial use. The Applicants have not demonstrated feasibility of beneficial
use of the water, therefore, the Application is premature and speculative.

11.  The Applicants have failed to show that the proposed diversion and use of water
is consistent with the management regime of the Truckee River as set forth in the TRA and the
Orr Ditch Decree. Moreover, under the TRA, any unused water in the Truckee River is to inure
to the benefit of the Conservation District and TCID. Attempts to alter the division of unused
water are in violation of the TRA and undermine the Orr Ditch Decree.

12. The Application frustrates the terms of the Stampede Reservoir and Prosser
Reservoir permit and license issued by the California State Water Resources Control Board,
providing that water in Stampede Reservoir and Prosser Reservoir must be beneficially used for
irrigation in the Newlands Project, because the Application proposes to store and reallocate water
in these reservoirs for secondary uses to be defined at a later date. It is not clear what these
secondary uses are. To the extent these uses are not irrigation uses in the Newlands Project, the
Application frustrates the original terms of the Stampede Reservoir permit and Prosser Reservoir
license. Consistent with the intent of the Washoe Project, this water would otherwise be diverted

at Derby Dam or stored in Lahontan Reservoir for irrigation in the Newlands Project.

00042349 3



13.  Oninformation and belief, the proposed storage and secondary use under TROA
of the water proposed in the Application (in conjunction with the other similar applications filed
for upstream storage) will interfere with the management of Floriston Rates on the Truckee
River. The proposed change applications purport to alter Floriston Rates on the Truckee River in
violation of the TRA.

14. All Washoe Project reservoirs, include Prosser Reservoir and Stampede
Reservoir, must also be operated based on Floriston Rates. The operation of these reservoirs
would also be altered to the detriment of TCID under the proposed change applications.

15.  The Application must comply with the TRA, unless and until consent of all
parties is received. TCID does not consent. TROA was born from the Preliminary Settlement
Agreement between Sierra Pacific and the Pyramid Lake Paiute Tribe of Indians (“PLIT™),
which was recognized in the Truckee-Carson-Pyramid Lake Settlement Act, P.L. 101-618, 104
Stat. 3289, November 16, 1990 (“the Act™). The Act contains a reservation that it is not to be
construed to alter or conflict with any existing rights to use the Truckee River water in
accordance with the applicable decrees. The TRA is incorporated into the Orr Ditch Decree as a
part of the decree itself. See United States v. Orr Water Ditch Company, CV-N-73-0003 LDG at
p. 86. Specifically, the Act states that TROA will “ensure that water is stored in and released
from Truckee River reservoirs to satisfy the exercise of water rights in conformance with the Orr
Ditch decree and Truckee River General Electric decree.” 104 Stat 3305. Therefore, even under
TROA, if adopted, the Application must comply with the TRA requirements for storage and for
maintenance of Floriston rates. The Applicants have made no showing that the proposed

diversion of the water complies with the TRA, nor can it.
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16. The proposed Application fails to adequately identify the beneficial use of the
water, the specific place of use, or a specific project where the water will be applied for
beneficial use. The proposed place of use for the applications will be subsequently “....set forth
in applications for secondary permits consistent with the Truckee River Operating Agreement.”
The Applicants have not demonstrated feasibility of beneficial use of the water; therefore, the
Application is premature and speculative.

17. On information and belief, the granting of this Application would injure existing
water rights adjudicated in the Orr Ditch Decree, and under the Orr Ditch Decree such a transfer
cannot be approved if it will cause injury to an existing right under the decree. Potential uses
under TROA for fish credit water will injure Newlands water users. The historic use of this
water was for irrigation, which provided for return flows which could be beneficially used by
Newlands Project farmers. However, uses under TROA for fish water do not provide return
flows resulting in injury to Newlands Project farmers, especially in years of drought.

18. This Application along with other numerous similar applications filed by the
Truckee Meadows Water Authority (“TMWA™)/Washoe County/Reno/Sparks are actually joint
applications for storage of the consumptive portion and direct diversion of full diversion rate.
Upon information and belief, water under these applications is prepared to be used for municipal
and industrial, wildlife, irrigation and power generation. This violates NRS 533.330 wherein an
application must be limited to one source for one purpose.

19.  The Application incorrectly names the source of the water and fails to designate a
point of diversion. NRS 533.440(2) specifies “the application shall refer to the reserveir for a
supply of water.” The Application does not specify the named reservoirs in Exhibit A as the

“supply,” rather the reservoirs are named as points of diversion, the source of supply for the
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Applications is actually tributaries to the Truckee River. The point of diversion cannot be a
storage facility.

20.  The Application fails to provide evidence of slufﬁcient capacity in the named
reservoirs or the existence of agreements for the storage of water. NRS 533.440(2) specifies “the
application. . .shall show by documentary evidence that an agreement has been entered into with
the owner of the reservoir for a permanent and sufficient interest in such reservoir to impound
enough water for the purpose set forth in the application.” No such evidence has been provided
in the Application regarding sufficient capacity in each reservoir and no evidence has been
provided to demonstrate that permanent storage agreements have been entered into with the
United States. Likewise, TCID has not given the Applicants permission to store credit storage or
exchange water in Donner Lake, Lake Tahoe, or Boca Reservoir.

21.  The Applicants have provided no evidence of a permanent water right to store the
subject water under California law. The Applicants propose to divert water from a point in
which they have no right or control. The water rights change petitions submitted to the
California State Water Resources Control Board by the United States/TMWA/Washoe County
Water Conservation District for credit storage under TROA in Prosser Reservoir, Boca
Reservoir, Stampede Reservoir, and Independence Lake as well as the two water rights
applications for increasing the storage at Prosser Reservoir and Stampede Reservoir are pending.
The environmental review process the California State Water Resources Control Board is
required to complete for the TROA project is also pending. Thus, this Application is premature
and speculative. See Exhibit A to this Protest for an example of TCID’s protest points to the

California TROA water rights change petitions, which TCID hereby incorporates by reference.
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22, The Applicants have not demonstrated that the proposed water can be stored in
the reservoirs without displacing water that would otherwise be stored as irrigation water for the
benefit of the Newlands Project in Lake Tahoe, Donner Lake, Boca Reservoir, Stampede
Reservoir and Prosser Reservoir.

23.  The Application fails to provide a full understanding of the proposed change.
Negotiations for TROA are ongoing. The TROA agreement has not been finalized and the Draft
environmental impact statement/environmental impact report (“DEIS/EIR”) has not been
certified. This Application is accordingly inadequate pursuant to NRS 533.345 wherein any
application to change the place of diversion, manner of use, or place of use must contain
“....such information as may be necessary to a full understanding of the proposed change.”
Indeed, TROA’s evolution continues to evolve and has changed as recently as February 2007,
when the United States Bureau of Reclamation published of a new version of a draft TROA
document. Applications for secondary permits have not been filed. The potential impacts of
TROA cannot be fully understood until TROA is finalized, if at all, and the beneficial uses and
places of use are identified. It is noted that such secondary permits are not published in
accordance with NRS 533.440 and thus, even though the actual points of diversion and the
source of such diversions are not shown in the Application, the Applicants are attempting to
bypass the notice provisions, thus shifting the burden to potential protestants to monitor
application filings for the subsequent secondary permits and file additional protests at that time.

24.  The Application also fails to provide a full understanding of the proposed change
because it proposes to change the existing purpose of use from a wildlife use downstream to the
Pyramid Lake inlet to TROA’s storage and secondary uses, which, according to TROA, include

wildlife and fish preservation uses in the same location — Pyramid Lake. See Section 205 of P.L.
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101-618(B), providing that under TROA, the Truckee River reservoirs will be operated to
“provide for the enhancement of spawning flows available in the Lower Truckee River for the
Pyramid Lake fishery .. .” If, as TROA provides, wildlife and fish preservation are key purposes
and motivations for the TROA scheme, it is unclear why this Application proposes to change the
purpose of use from wildlife, to ultimately redirect the purpose of use to all original uses under
TROA, including municipal and industrial instream flows, wildlife, irrigation, drought
protection, and power generation.

25.  Exhibit C of the Application describes the intent to store only the consumptive
use portion of the water right and includes incomplete and vague language that the consumptive
use portion shall be at least 2.5 acre feet per acre. This is problematic for two reasons. First, it
appears the language is vague to allow the Applicants at some later time to attempt to increase
the storage rate beyond the specified 2.5 acre feet per acre. If the Application is approved, it
should specify that “the consumptive use portion shall not exceed the actual consumptive use
portion of the water right, as determined by the State Engineer.” Second, the Application (and in
many instances the underlying permits) does not expressly state the number of acres to be used in
determining the storage quantity under each right. The Application should specifically state the
number of acres associated with the underlying water right. If the water issued for municipal and
industrial uses, the number of people to be served must be stated. Moreover, the Application
does not state the actual amount of water in acre feet that will be stored in the reservoirs, making
the Application defective. If the water is to be used for subdivisions, there is no description of
the legal subdivision on lands to be irrigated. If the water is used for power generation, there is
no description of the vertical head under which the water will be applied or the location of the

powerhouse or the use for the power.
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26.  The Application for primary storage and secondary uses will dramatically alter
the flow regime of the Truckee River with potential injury to Newlands Project water right
owners. The Application specifies the proposed period of use as January 1 to December 31 of
each year, whereas the existing period of use is generally “as decreed.” The underlying water
rights for the claims in the Orr Ditch Decree were originally used for irrigation purposes, thus the
historical diversion pattern was on an irrigation pattern. The Orr Ditch Decree does not specify a
prescribed irrigation season rather it is purposely left open to allow for flexibility in changing
hydrologic conditions. The prior change permit was issued allowing wildlife uses for a period of
use specified “as decreed.” Year-round use of water historically used on an irrigation pattern
may cause injury to downstream rights and that proposed storage of these rights increases the
potential for injury to downstream rights. If the Applicants are allowed to store these water
rights in the non-irrigation season with subsequent TROA releases for municipal use or for
conversion to fish water, the regime of the Truckee River will be dramatically altered resulting in
potential injury to existing water right owners. The proposed period of use should be restricted
to the “irrigation season™ as determined each year by the Federal Water Master.

27.  The amount diverted (cither into storage or by direct diversion) should be
restricted to no more than the 25 percent maximum monthly amount in accordance with the Orr
Ditch Decree. However, use of 25 percent may not interfere with existing rights. See United
States v. Orr Water Ditch Company, CV-N-73-0003 L.DG at p. 88.

28. The Application is defective because there is no information provided regarding
the releases and use of the stored water and thus the potential injury or impacts cannot be

ascertained.
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29.  Itisunderstood from review of the TROA DEIS/EIR that the stored water will be
used as (1) subsequent municipal releases and diversions for municipal and industrial uses and
drought protection for the Cities of Reno and Sparks or (2) the expanded uses under TROA to
include conversion to fish water, releases for minimum instream flows, and releases for the
broader lower Truckee River streamflow objectives, Any subsequent releases of the stored water
should be subject to reservoir evaporation and seepage losses as well as river conveyance losses
to the new point of diversion in order to prevent such losses from being incurred by the
Newlands Project.

30. By diverting water and storing it in up stream reservoirs, the Application is
keeping water out of the river to the detriment of other water right holders, particularly in years
of drought. Further, agreements would be required with users of both Truckee and Carson River
waters for modification of certain established water rights. No such agreement has been
obtained.

31.  Storage in up-stream reservoirs is to the detriment of Lake Tahoe. The water
which is the subject of the Application, which would otherwise be credited into storage in Lake
Tahoe, will result in an artificial decrease in the Lake Tahoe levels, adversely affecting water
rights under Claims No. 3 and 4 of the Orr Ditch Decree. Further storage in up-stream reservoirs
is counter to the 1990 Settlement Act which states that TROA may include “methods to diminish
the likelihood of Lake Tahoe dropping below its natural rim . . .” Approval of the Application
would have the exact opposite effect.

32. On information and belief, the Truckee River is subject to pending applications on
the river that will fully appropriate the river. All remaining unappropriated water in the Truckee

River is currently in litigation, and this Application will accordingly encroach on existing and
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pending rights in the Truckee River. For example, as noted in Nevada State Engineer Ruling
4683, the Pyramid Lake Indian Tribe (“PLIT™) claims a right to all of the unappropriated water
with a priority date of 1859 based on the United States Supreme Court decision of Nevada v.
United States. In Ruling 4683, the Nevada State Engineer awarded PLPT unappropriated water
within the Truckee River system. Ruling 4683 is on appeal before the Third Judicial District
Court in and for Churchill County, and PLIT’s purported claims to the balance of unappropriated
water in the Truckee River based on Nevada v. United States remain unresolved. TCID also
contends it has a right to appropriate water remaining in the Truckee River. And this matter is
also pending before the Third Judicial District Court. Because of this pending litigation, no
unappropriated water remains in the Truckee River to fulfill the Little Truckee River
Application. In fact, TROA itself acknowledges that there is no unappropriated water in the
system. See TROA at §§ 1.E.1, 12.A.4(f).

33.  Hydrographic Basin 87, which underlies a large portion of the Truckee River that
will be affected by this Application, is designated by the State Engineer under Chapter 534 of the
NRS, and moving surface water from the Truckee River in the basin will have a detrimental
effect on the groundwater.

34, Oninformation and belief, the purported Application will negatively impact
Hydrographic Basin 87 because the flow of the Truckee River is hydrographically linked to
underground water. By storing water in upstream reservoirs that normally flowed in the river,
the Application (in conjunction with the other similar applications filed for upstream storage)
will negatively impact recharge of Hydrographic Basin 87. Well pumping then must use other
groundwater that is hydrographically connected to the Truckee River, thus affecting flows in the

river for downstream users.
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35.  The Applicants’ proposed upstream storage (and its associated negative impacts
on the recharge of Hydrographic Basin 87) will also unreasonably lower the water table,
resulting in injury to others who have wells in the Hydrographic Basin 87, which includes the
Truckee Meadows. The State Engineer must take into account whether the proposed change
conflicts with protectable interests in existing domestic wells as set forth in NRS 533.370(5).
These wells must then draw water that is hydrographically connected to the Truckee River, thus
adversely affecting downstream water right owners.

36.  The application is premature, speculative, and detrimental to the public interest as
there are a number of conditions that must occur before the water may be utilized as proposed in
the application, including: (1) no permanent agreement to store water in the named reservoirs,
(2) no permission to store water in Donner Lake from TCID, (3) TROA has not been finalized,
(4) the NEPA and CEQA environmental review process has not been completed for TROA and
(5} the California State Water Resource Control Board has not issued permits to store this water
under California law. Nevada law mandates that the State Engineer either approves or denies an
application, and an application can not be contingent on subsequent conditions. NRS 533.370.
At this time there is insufficient information for the State Engineer to act.

37.  This Application is also detrimental to the public interest because it proposes to
convert water away from the wildlife purposes of the existing Application — wildlife in Pyramid
Lake — for the municipal and industrial and drought protection purposes TROA states as a key
priority in its proposed Truckee River management scheme.

38.  Upon information and belief, the proposed change Application will violate the
agreement between Sierra and TCID regarding the operation of Donner Lake, entitled “Donner

Lake Operation and Maintenance Cost Sharing and Use of Donner Lake Water.” The
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Application will impound, allocate and schedule discharges of Privately Owned Stored Water in
Donner Lake. The Agreement specifies all permissible uses of Donner Lake water and mandates
that releases shall be for the sole use and benefit of the parties to the Agreement. The water
rights in Donner Lake are currently the subject of litigation before the Superior Court of
California in and for the County of Nevada (Case No. T06/2239C). The use of Donner Lake
water in conjunction with this Application is speculative and will injure TCID’s water rights in
Donner Lake.

39.  The amount of acreage shown on the Application is more than the consumptive
use portion. If approved, the Application should be limited to the actual consumptive use
portion.

40.  Protestants therefore request that the State Engineer DENY this Application and
any associated applications filed to implement TROA. If such applications are approved, any
permits issued should subject to the following specific conditions:

a. The diversion shall be according to a new priority based on the date of the
underlying change application.

b. The period of use for the first diversion either into storage or for direct
diversion at the water treatment plants must be restricted to the irrigation season specified by the
Federal Water Master.

C. The first diversion either into storage or for direct diversion must be
restricted to the 25 percent maximum monthly amount in accordance with the Orr Ditch Decree,

but only if existing rights are protested.

00042349 15



d. The consumptive use portion to be stored in the reservoirs shall not exceed
the actual consumptive use portion of the water right as determined by the State Engineer,
calculated based on a specified number of acres provided in the permit.

€. The non-consumptive use portion shall remain in the river to protect the
historical flow regime of the Truckee River.

f. Any subsequent releases of the stored water shall be subject to reservoir
evaporation and seepage losses as well as river conveyance losses to the new point of diversion
in order to prevent such losses being incurred by downstream users.

2. Proposed accounting forms shall be approved by the State Engineer and
the Federal Water Master tracking by right and priority amounts of water including but not
limited to diversion to storage, direct diversion, exchanges, conversion to fish water, subsequent
reservoir releases, reservoir losses, and river conveyance losses.

h. Conditions to insure that the proposed storage of water can be stored in the
reservoirs without displacing water that would otherwise be stored or released for the benefit of
the Newlands Project.

1. NRS 533.440 (1) provides that there is no notice requirement for
secondary permits. Here, the unknown and speculative nature of the secondary uses in the
application could result in injury to other water right owners. Therefore, there should be a
specific notice requirement for secondary uses with this Application, if approved.

j- The transportation component of the water should be stored in Lake Tahoe

for use by other water owners entitled to diversions under the Orr Ditch Decree.
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k. The permit is issued subject to the terms and conditions of the Orr Ditch
Decree and with the understanding that no other existing water rights on the source Truckee
River will be affected by the change proposed.

L The permit is issued subject to uses for a period of use specified “as
decreed.” However, this should be interpreted based upon historical irrigation practices.

41, Since the full scope of this project is unknown and referenced subsequent
secondary recovery applications will be filed which are not published, TCID reserves the right to
add or amend this Protest as more information becomes available.

THEREFORE, TCID respectfully requests that the State Engineer require hydrological
and environmental impact studies to be conducted pursuant to N.R.S. 533.368, that the State
Engineer hold a hearing on the application, and that the application be denied and an order be

entered by the State Engineer denying said application.
//
/
//
1

1
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Dated this __ 7 y{1day of June, 2007,

Respectfully submitted,

)i (o

MICHAEL J. YANZANDT)\ESQ.
Nevada Bar No. 7199~
Attorney for the Truckee-Carson Irrigation District

state of CALIFORNIA
County of SAN FRANCISCO

Subscribed and sworn to (or affirmed) before me on this 25" day June, 2007 by
MICHAEL J. VAN ZANDT personally known to me or proved to me on the basis of satisfactory

evidence to be the person who appeared before me.

\%\H‘{WW& Sl .

Xotary Public Signature

(seal)
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| . State of California | 1 .

State Water Resources Control Board

DIVISION OF WATER RIGHTS

P.O. Box 2000, Sacramento, CA 95812-2000
Info: (916) 341-5300, FAX: (916} 341-5400, We,b:_http:.’/’mvw,watcn‘ights.ca.gov

PROTEST - (Petitions)
BASED ON ENVIRONMENTAL OR PUBLIC INTEREST CONSIDERATIONS
Protests based en Injury to Vested Rlarbts should be completed on other side of this form
APPLICATION 15873 PERMIT 11605 LICENSE

I (WB ) TrucL.c—Car:on Trrigation District (TCIDY. Churchill County, Individuals and the City of Fallon fsee Attachment at paragraph A and Statement of Facts)
Name of protestant

of P.O.Box 1356, Fallon, Nevada, 89407-1356 have read carefully
Post Office address of protestant

a notice relative to a petition for €& change or € extension of time.

.zder APPLICATION 15873 of U.S. Bureau of Reclamation

State name of petitioner

to appr opriate water from See Aﬁachment at paragraph B and Statement of Facts.
Name of source

Itis desu ed to protest against the approval thereof bccause to the best of our - information and belief:

my ot our
the p] oposnd change/extension will
(1) not be within the State Water Resources Control Board's (SWRCB) jurisdiction
(2) not best serve the public interest
(3) be contrary to law
~(4) have an adverse environmental unpact

[ [m] [m] ]

State facts, which support the foregoing allegations See Statement of Facts.

e

Under what condmons may this protest be disregarded and dismissed? See paragraphs 89-92 of Statement of Facts.
State conditions that will relieve protest, or if none, so state

A true cOopy of this protest has been served upon the petltloner by mail.

: rsonally or by mail
Date Lf’ 7—'f 0Ty | | 277%/{’) /;/ d

*  Prftestant(s) oF f‘.ﬂm%_)mmatwe sign here

Protests MUST be Flled within the time allowed by the SWRCE as stated in the notice relative fo the change

or such further time as may be allowed.
(NOTE: Attach supplemental sheets as necsssary)

PRO-PET (1-00)



' . _ State of California : .

State Water Resources Control Board

DIVISION OF WATER RIGHTS

P.O. Box 2000, Sacramento, CA 95812-2000
Info; (916} 341-5300, FAX: (916) 341-5400, Web: htip:/www waterrights.ca. gov

PROTEST — (Petitions)

BASED ON INJURY TO VESTED RIGHTS

Protests based on Environmental or Public Interest Considerations should be completed on other side of this form

" APPLICATION 15673 PERMIT 11605 LICENSE

I (We ) Truckee-Carson Irrigation Distriet (TCID). Churchill County. Indmduals and the City of Fallon (see Aftachment at paragraph A and Statement of Facts)
Namez of protestant .

of P.0. Box 1256, Falion, Nevada, 89407-1356 have read carefuﬂy
’ ' Post Office address of protestant

a notice relative to a petition for (&Jchange or ) extension of time.

under APPLICATION 15673 of U.S. Bureau of Reclamation

. - State name of petitioner

to appropriate water from See Aftachment at paragraph B and Statement of Facts.
Name of source

Itis desired to protest against the approval thereof because to the best of our _ information and belief the

my ar ouf
proposnd chanae will result in mjury o us as Tollows: Ses Attachment at paragraph C and Statement of Facts.
me or us ' State the injury which will result to you (see NOTE below)

Protestant claims a right to the use of water from the source from which petitioner is diverting, or proposes to

dlvert Whlch ncrht is based on: See Attachment ai paragraph D and Statement of Facts.
Prior to application, notice posted, use bagun pnor to 12/19/14, riparian clau-n, or other nght

Please provide application, permit or license numbers or statement of diversion and use numbers, which cover
your use of water, or state ‘none’._ses comments | The extent of present and past use of water by protestant or hv
edecessors in interest from this source is as follows: See attachment at paragraph E and Stat“meﬂf of Facts.

State approximate date first use made, amount used, time of year when diversion mede, the use to which water is put

Where is YOUR DIVDRSION POINT located? Derby Dam i, of SW Y4 of Section 19

Describe location with sufficient accuracy that position om thereof Telative to that of petitioner may b2 determined.

T.20N, R, 236 , MD_ B. & M. Is this point downstream from petitioner’s point of diversion? YES (& NO )
If Yes, explain:_See Attzchmeny at paragranh F and Staternent of Facts.

Under what conditions may this protest be disregarded and dismissed? See paragraphs 82-82 of Statement of Facls.
Siate conditions which will rejieve protest, or if none, so state.

A true copy of this protest has been served upon the peti’uo bY,ma” -
/ l ﬂ Cersol Hy ’By 'naﬂ
Date:_ 4~ 202 ("

. = Protestangs) or Authﬂu@epreqanmuve sign here
Protests MUST be filed within the time allowed by the SWRCB as stated in the noticé Felative to the change or such
Jfurther time as may be allowed.

{NOTE: Attach supplemental sheets as necessary)
PRO-PET (1-00)



Attachment

PROTEST - PETITION 15673

At

Individual Newlands Project water right owners protesting Petition 9247 and whose gddress is
the same as TCID are: Ernest C. Schank, Richard Harriman, Ray Peterson, Don Travis, Jerry
Blodgett, Lester deBraga and Larry Miller (referred to as Individual Protestants).

Contact information for the Individual Newlands Project water right owners: -
Post Office Box 1356
Fallon, Nevada 89407-1356

Churchill County Contact information:
Churchill County Administration Buiiding
155 N. Taylor Street

Fallon, Nevada 89406

Phone: 775.423.5136

City of Fallen contact information:
Fallon City Hall .

35 W. Williams Avenue
Fallon, Nevada 89406

B:

Water impounded by Independence Dam is diverted from Independence Lake in Nevada and
Sierra Counties, California, which is tributary to Independence Creek thence [ittle Truc};ee

~ River thence the Truckee River. ' '

C:

TROA proposes to restructure the current TRA and Orr Ditch Decree Truckee River water
management system, and systematically realiocate water away from the Newlands Projecta
reclamation project in western Nevada authorized under the Reclamation Act of 1902. See US v
Orr Ditch Co., et al., Equity No. A-3 D. Nev. (1944). The Petition and TROA reallocate and
store water that would otherwise be diverted at Derby Dam or stored in Lahontan Reservoir for
use in the Newlands Project, Churchill County and the City of Fallon. In United States v.
Nevada, the United States Supreme Court emphasized that the U.S. Government/Bureau of
Reclamation may not reallocate water rights conferred by the Orr Ditch Decree to Newlands
Project farmers to irrigate farmlands. 463 U.S. 125, 126 (1983).

D

TCID has a responsibility under contract to operate and maintain the Newlands Reclamation
Project and to deliver water to water right owners, including Individual Protestants, Churchill

00029542 WED; 2 Page 1 of 2



County and the city of Fallon, who have contracted either with the United States or with TCID,
and to comply with water rights decrees for water rights appropriated by the United States Under
The Reclamation Act (43 U.S.C. 371, et seq.), and as a party to the water right decree of the
Truckee River, known as the Orr Ditch Decree (U.S. v Orr Water Ditch Co., Equity A-3-LDG

‘U.S. District Court, Nevada, September §, 1944).

E: :

TCID, the Individual Protestants, Churchill County and the City of Fallon have water rights
which will be injured as a result of TROA and this petition. Stampede Reservoir’s permit and
Prosser Reservoir’s license state that the Newlands Project is an intended place of use for
Truckee River water discharged from Stampede and Prosser Reservoirs. Based on progress
reports filed with the State Board for Boca Dam and Reservoir, Truckee River water has also
been released from Boca Reservoir for use in the Newlands Project. The water rights of
Protestants derive from Claims 3 and 4 of the Orr Ditch Decree. These water rights are used for

irrigation, domestic, municipal and industrial, and recreational uses.

F:

Our diversion point is located at Derby Dam. Also the subject TROA project lists Stampede
Dam NW 1/4 NW 1/4 of Section 28, T19N, R17E, Independence Dam, Lot 1, Section 35, T19N,
RI5E and Boca Dam, SE 1/4 SW 1/4 of Section 21, T18N, R17E as new diversion points.
These diversion points are also TCID diversion points because Newlands Project farmers have
water rights to water in Stampede, Independence and Boca Reservoirs. If, as TROA. .
contemplates, water is diverted and released from these reservoirs, these reservoirs would be

diversion points of Newlands users.

00029542.WPD; 2 Page 2 of 2



STATE OF CALIFORNIA
BEFORE THE STATE WATER RESGURCES CONTROL BOARD -

—

IN THE MATTER OF PETITIONS TO CHANGE AND | STATEMENT OF FACTS
APPLICATIONS TO APPROPRIATE WATER BY SUPPORTING TRUCKEE-
PERMIT FILED BY THE UNITED STATES CARSON IRRIGATION
DEPARTMENT OF THE INTERIOR, BUREAU OF DISTRICT’S, NEWLANDS
RECLAMATION, TRUCKEE MEADOWS WATER PROJECT WATER RIGHT
AUTHORITY, AND WASHOE COUNTY WATER. | OWNERS’, CHURCHILL
CONSERVATION DISTRICT TO IMPLEMENT THE | COUNTY, NEVADA’S & THE

TRUCKEE RIVER OPERATING AGREEMENT CITY OF FALLON,
T : NEVADA’S PROTEST AND

REQUEST TO DENY
PETITION FOR CHANGE
APPLICATION .

| 15673/PERMIT 11605
(STAMPEDE RESERVOIR)

THE TRUCKEE-CARSON IRRIGATION DISTRIC-T (“TCID™), by and
fh]rough its atforneys, organized under Chapter 3 39. of the Nevada Revised Statutes, whose
address is P.O. Box 1356,7Fa1.1011,‘ Nevada, §9407-1356, with responsibilities under contract to
operate and i:naintéﬁn the NeWIand-s Reéla;zﬁaﬁon Project (‘Newlands Project”) and to deliv;’-:r
water to water right owners who ha.v-e conﬁéoted eitﬁer with the United States or with TCID, and
to cornply with water rights decrees for water ri gh%s appropriated by the United States under The
- Reclamation Act (43 U.S.C. 371., et seq.) and as a party to the water rights decrée of the Truckee
River, known as the Orr Ditch Decree (U.S. v. Orr Wa@r Diteh Co., Equity A-3-LDG U.5.
District Court, Nevada, September 8, 1945;5," hereby I;rotests the granting of Petitions for Change
for Licenses 3723, 4196, 10180 and Permit 11605 and Applications to Appropriate Water by
Permit 31487 and 31488, implementing the Tmckée River Operating Agreement (“TROA”).

INDWIDUAL NEWLANDS PROJECT WATER RIGHT OWNERS, Ernest C. Schank,



.

Richard Harriman, Ray Peterson, bon Travis, Jerry Blodgett, Lester deBréga and Larry Mil]gr, _
~whose addresses are also P.O. Box 1356, Félloﬁ, Nevada, 89407-1356 also protest the granting
of Petitions for Change for Licenses 3723, 4196, 10180 and Permit 11605 and Applications to
Appropriate Water by Fermit 31487 and 31488, implementing TROA. Mr. Schank, Mr.
Harriman, Mr. Peterson, Mr. Travis, Mr. deBraga and Mr. Miller own Pa;cels of land and water
riglﬁs n the Carson Division of the Néwlénds Project. Mr. Blodgett owns Iand and water rights
iﬁ the Truckee Division of the Newlands Proj-ect.

CHURCHILEL COUNTY, NEVADA, whose address is 155 N. Taylor Street, Fallon,
Nevada, 89406, also protests thelgranting of Petitions for Change for Licenses 3723, 4196,
- 10180 and Permit 11605 and Applications to Aﬁpropﬁate Water by Permit 31487 and :3_1488,
implementing TROA. |

" THE CITY OF FALLON, NEVADA, '\;vhosle address is City Hall, 55 West Williams

Avénue, Fallon, Nevada, 89406, also protests the gran;[ing of Petitions for Change for Licenses
3723,.419_6, 10180 and Pren;ﬂ.i-t 11605 and Applications to Appropriate Water bjf Permit 31487
and 31488, ilﬁplementing TROA. | |

TCID, INDIVIDUAL NEWLANDS .PROI ECT WATER RIGHT OWNERS,
CHURCHILL COUNTY, NEVADA and THE CITY OF FALLON, NEVADA (collectively
referred to as “Protestants”) hereby protest the granting of Petitions for Change for Licenses
3723, 4196, 10180 and Permit 11605 and Applications to Appropriate Water by Permit 31487

and 31488, implementing TROA as follows:

1. The State Water Resources Control Board (“State Board™) noticed Petitions for

Change for Licens_es 3723, 4196, 10180 and Permit 11605 (collectively referred to as
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| “Petitiéns”) and Applications té Appropriate Wa;[cr by Permit 31487 and 31488 (collectively
referred to as “Applications™) on January 30, 2007. The applicaﬁts for these Petitions and
Applicationé are the Unifed States Departrrient of thé Interior, Bureau of Reclamation (“BOR™), |
the Truckee Meadows Water -Authority (“TMWA™) ané the Washoe County Water Conservation
District (“WCWCD”) (collectively referred to as the “Applicants”). The deadline period fo;~
filing protests to these P@titiéns and Applications is April 2, 2007
2. The Applicants submitted two applications and four petitions to change as one
plroj ect to iﬁplement TROA. Protestants protest the State Board’s implementation of each
a;ppiicatiqn and petition to change individuall_y, as well as the State Board's implemeritation of
TROA asa wholf;. Accordingly, Protestants Wﬂl file six protests, one protest for egch
applicatioil and petitioh to ch.al'lge. Each ﬁl'otest will contain specific protest po.ints for“rhe
application or petition to change tﬁe protest ap_plies to, as well as general pfotest points applying
to the entire TROA project as a whole. |
3 Protestants served dﬁplicgte copieé of this pr_ptést upbn Tﬁe Applicants by US
Mail. - .“ |
" 4. The agént for P.rotestant;sr is Michael Van Zandt, Esq., McQﬁaid,_Bedford & Van
Zandt, LLP, 221 Main Street, Sixteenth Floor, San Francisco, CA 94105. | |
5. Protestants have reviewed the information in the State Board’s Public Notice for
"the TROA Project, Petitions fdr Change for Liceﬁses 3723, 419_6_,‘ 10180 and Permit 11605 and
Applications to Appropriate Wate'r by Permit 31487 and 31488, and referencc—:s said Notice,

Petition and Application information herein.

6. This protest is based on the grounds that: TROA and Petition to Change |



1567 B/Pennit 116705 at Stampede Reservoir injure the prior water 11 ghts of the NeWIand_s P.roject,
the State Board does not have jurisdiction to allocate Truckee River water already belonging fo
Newlands Project water nght owners, and. TROA and Petition to Change 15673/Permit 11605
injure the environment and the pubhc interest, violate the Public Trust Doctrine and are contra;ry
to ex1stmg taw. Moreover, the State Board does not have jurisdiction over the water at issue here
because these waters have been adjudicated under the OlT Ditch Decree in the State of Nevada
The Apphcants submltted their two apphcatmns and four petitions as one prOJ ject, to implement
TROA. |
7. = TMWA, the City of Reno and the City of Sfarks filed similar applidations to
change the manner and plac_e of use of wa.ter. to be storeci in the Truckee River-reservoirs n
Nevada. These applicétions are currently pending _1'e':\riew before the Nevada Staté Engineer.
Protesta.ﬁts her.eby incorporates by referer_lcé each and every prdtest point in the protests itlﬁied
to TMWA’s Truckee River applications in Nevada in thié protesf.. (See Exhibit A to this -
Statement of Facts for one of the protests TCID filed to TMWA’S T,ruckeé River applications in
Nevada.) - | | |
TRUCKEE RI‘?ER MAN AGEMENT. GENERAL BACKGROUND
8. The factual and 1e’gai backeround related to the management of the Truckee River

basin and associated water rights is ldng and complex. However, an understanding of the
background of events leading up to the current management scheme of the Truckee R:iver glong
with how TROA has evolved is required for the State Board fo fully qnderstand the injury
Protestants will suffer if TROA is implemented. Currenﬂy, the Truckee River Agreement and

the Orr Ditch Decree control the distribution and storage of water in the Truckee River basin.
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9. In 1913, the United States filed an action to quiet title to the waters of the Truckee
River andlismhutaﬂess including waters flowing in California +hat entered Nevada. This action
was brought primarily on behalf of the famiers in ﬁe Newlands Project for irrigation of lands '
withdfawn under the Reclamation Act of 1902, and for the benéﬁt of th.c Pyramid Lake Paiute
Tribe of Indians (“PLIT”) for irrigation on the Indian Reservation. Nevada v. US., 463 U.S,

110, -114-1177‘ (1983). This Iitigafien resulted in the Ot Ditch Decree, United States v. Orr Water
Ditch Co., CV-N-73-0003 LDG, (D. Nev. 1944), which adjudicated water rights not only in
Nevada but also in Caiifomia, as tﬁose rights related to the Newlands Project.

10.  An important component of the Orr Ditch Decres was the execution of the
Truckee River Agreement (“TRA”) in 1935, For the last 72 years, the Truckee River has been
managed by the parties to the TRA, along with the Federal Water Master, appointed to |

“administer the Orr Ditch Decree The TRA set fotth the prmclpies under which the Truckee

River would be operated and allowed for the stlpulated entry of the On’ D1tch Decree. The TRA

| required the Truckee River to be operated on the basis of Flonston Rates, as estabhshed in the
1915 General Electnc Dec:ree United States v. The T ruckee River Ger eral Electr ic Company,
Case No. 14361 (N.D. Cal. 191 5) The GE Decree provided for the condemnaﬂon of the Lake
Tahoe Dam and the assumption of rights to store and re}ease water from Lake Tahoe by the
United States. These ncrhts required the United States to relpase water from Lake Tahoe in order
to maintain Florston Rates. Floriston Rates measure the rate of flow in the Truckee River at theh_
Tceland Gage, and consist of an average flow of 500 cubic feet per second (cfs) each day during
the year, commencing March 1 and ending Sentember 30 of any year, and an avérage flow of

400 cfs each day from October 1 to the last day of February of the next year. Three ’r_ypeé of
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water. are used fo achieve Floriston Rates: (1) project water stored in Lake Tahoe and Boca
Reservoir pursuant to the Orr Ditch Decree, (2) water exchanged under the Tehoe-Prosser
Exchange Agreement, and (3) um'eguleted flow in the Truckee River. If the General Electric
Company requested that Eloriston Rates be reduced, then the difference was considered saved
water and was stcred for the benefit of the Newlands Project.

11.  Further, the TRA also allocates rights to the Truckee River, reco gnizes specific
claims to be included in the final decree, sets rates of flow in the river, allows for consﬁuctién of
supplemental reservoirs, recognizes prlvatel'y owned stored water, sets diversiron's by Sierra
Pacific for municical e.nd domestic uses, allows use of water for power gener_ation, allocates
Diverted Flow to TCID and the Conserveticn District, and creates the fra.mewo;k for managing
the Truckee River. The TRA was used as the basis for a stipulation that allowed the entry of the
ﬁnal Orr Ditch Decree. Oncea party signed the stipulation, fhe signing party could not rescind
its signature. The signatories to the TRA include: The Umted States of Amenca Tmckee-
Carson Im'watlon District; Washoe County Water Conservatmn District (Consewatzcn Dlstnct)
Sierr‘aAPaci'ﬁc Power Company (Sieira), and such other users of the waters of the Truckee River
and/or its tributaries, known as Parties of Fifth Part. |

12, The TRA explicitly provides that the or_iginal iﬁ_tent of supplemental stored water
in Boca Reservoir was for irrigation purposes. After the TRA v_&as executed, The Weshoe :
Project added addﬁiona.l reservoirs to the Truckee River system fhat also existed to supply watellu
for downstream i;-rigation — Prosser Reservoir and Stampede Reservoir. These reservoirs are
currently managed in conjunction with the other reservoirs serving the Truckee River basin;

however, Stampede Reservoir is primarily managed as storage for water for endangered and



t}u'eateneci fish in Pyramid Lake and the Lower Truckee River, in contravention of its existing
Apphcatlon and Permit. |

13.  The TRA also provides for an allocation of any unused decreed water between the
Conservation District and TCID. Specifically, the Conservation District has a right to use 69%
of any unused decreed dive.rted-ﬂows, and TéID has a right to use 31 %. of any unﬁsed decreed |

-diverted flows in the Truckee River.

14, The Orr Ditch Decree expressly ncorporates the terms of the TRA, and also
provides extensive requirements in its “Generzi ].?rolvisiens-” that the State Board is legally bound
to comply with and consider in 1ts 1ev1ew of the TROA Petitions and Applications. See
generally United States v. Orr Water thch Co., CV-N-73- 0003 LDG, (D Nev 1944). The
portions of the Orr Ditch Decree that directly pertain to the Newlands PI‘Q_}E?Ct are discussed in’

following paragraphs in the section of this protest Ventitle‘d “Newlands Pz'ojeet General
Background.” |

15, In antieipation of construction of the Prosser Creck Reservoir, certain parties

entersd an Acrreemeﬁt for W ater .Exchange Opel'etion of Lake Tahoe and Pross.er Creek |
Reservoir (PIOSSGI Agreement) on Tune 1 5 1959, The Prosser Agreement was signed by the
Unites States, TCID, the Washoe County Water Conserva.tlon District and S1erra Pacific.. The
Prosser Agreement is binding on all signatories as well as ’;heir succeésors and assigns, and there
is ne telminetion clause in the agreement. It is designed to coordinate storage and releases of
waters in Prosser Creck Reservoir a,nd Iake Tahoe and incorporates the Prosser Creek Reservoir
into thecﬁxrent management scheme of the Truckee River by reference to the GE D_ecree',

Truckee River Agreement, and the Orr Ditch Decree. The Prosser Agreement provides for
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.‘ storage in Prosser Creek Rése_rvoir of “Tahée Exchange Water,” which is credited to and
classified as Lake Tahoe Storage. “Tzhoe Exchange Water” receives priority and must be
- released in amounts necessary o maintain Floriston Rates or Reduced Floriston Rates for the
benefit of watér users in the Truckee River Basin as contémplated by the GE Decree, Truckee’
River A Qe’ement, and the Orr Ditéh debree.
16.  In 1988, Sierra and PLIT negotiated the “Preliminary Settlement Agreeme’nt”.
(PSA), which purports o set forth a process to séttle disputes between Sierra and PLIT Over uses
| of waters in the Truckee Riyer, but primarily allows for storagé of watér owned by Sierra in
. upstream reservoirs for dronght protection for the Ttuckeé Meadows. Under the PSA, the PLIT
would be able to convert Sierra Pacific’s drought protection water into Pishery Credit Water if it
is not needed by Sierra The PSA was modified and then ratified by the Uruted Stafes in 1990.
The PSA also became the foundation for the initiative to settle certain litigation the PLIT had
' initiated through the federal courts. Thus was born the Truckee—Cars_on—Pyramid Lake
Settlement Act, P.L. 101-618, 104 Stat. 3289, November 16, 1990 (the “Settlement Act”).
17.° The Settlement Act included pr0v1510ns for concrez,swnal approval of the
interstate allocations of water between Wevada and Cahforma and for the negotiation of the
Truckee River Operating Agreement, whjch would use the PSA asits Startmg pomt The TROA.
provisions of the Settlement Act also required that water rights along the Truckee River be
protected. Moreover, the Act also contained a resefva;tion that it was not to be construed to alter
or conflict with any existing rights to use the Truckee River water in accordance with thé
| applicable decrees, including the right of the Néwlands Project to divert water at Derby Darn.

‘Section 205 of P.L. 101-618 reqﬁires the Secretary of the Interior to negotiate an operating
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agreement withr the State of Nevada ‘and the State of Caiifomia,_ after consulting with other
parties. The PLIT, Sierra Pacific and Washoe County will be additional sig'llatories to the
TROA: The main purpose of the TROA is to implement the PSA and to resolve the claims of
PLIT to waters of the Truckee River. The TROA is intended to replace the Truckee River
Agreement of 1935, which is currently uséd to operate the Tmckéé River, The Applications apd
Petitions currently before the State Board are an effort by ihe'Applicants to change the current

management scheme of the Truckee River and implement TROA, without the participation of

major water right holders in the Truckee River.

. 18.  Related to the Truckee River reservoirs, section 205 of the Settlement Act

provides that the reservoirs will be operated to:

(A) satisfy all applicable dam safety and flood control requirements;
(B) provide for the enhancement of spawning flows available in the Lower

. Truckee River for the Pyramid Lake fishery; -
(C) carry out the terms, conditions, and contingencies of the Preliminary

* Settlement Agreement as modified by the Ratification Agreement.
(D) ensure that water is stored in and released from Truckee River reservoirs to
satisfy the exercise of water rights in conformance with the Orr Ditch decree and
Trickee River General Electric decrée, except for those rights that are voluntarily
relinquished by the parties to the Preliminary Settlement Agreement as modified -
by the Ratification Agreement, or by any other persons or entities, or which are

. transferred pursuant to State law; and ' ‘ :

(E) minimize the Secretary's costs associated with operation and maintenance of

Stampede Reservoir.
See P.L. 101-618 § 205(A)-(D).

19.  Further, TROA may under section 205 of the Settlement Act include provisions

concerning:

(A) administration of the Operating A greement, including but not limited to
establishing or designating an agency or court to oversee operation of the Truckee

River and Truckee River reservoirs;
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(B) means of assu:rlng' compliance with the provisions of the Preliminary
Settlement Agreement as modified by the Ratification Agreement and the

Operating Agreement;

(C) operations of the Truckee River system which will not be changed;

(D) operations and procedures for use of Federal facilities for the purpose of
meeting the Secretary's responsibilities under the Endangered Species Act, as

amended; o - | ,
(E) methods to diminish the likelihood of Lake Tahoe dropping below its natural
rim and to improve the efficient use of Lake Tahoe water under extreme drought

conditions; . ‘
(F) procedures for management and operations at the Truckee River reservoirs;
(G) procedures for operation of the Truckee River reservoirs for instream
beneficial uses of water within the Truckee River basin; ..

(H) operation of other reservoirs in the Truckee River basin to the extent that
owners of affected storage rights become parties to the Operating Agreement; and
(I) procedures and criteria for implementing California's allocation of Truckee

River water.

See_P,L.im-ms § 205(A)-(D).
NEWLANDS PROJECT GENERAL BACKGROUND

20.  The Newlands Projectis a recl;&ma,tion project in western Nevada authorized for
the'rgeciamation and irrigé.ﬁon of land in the Carson and Truckee River watersheds. The
Newlands Project contamstﬁe Lake Tahoe Dam énd Derby Diversion Dam on the Truckee
Rivgr, the Truckee Canal, Lahontan Dam and Reservoir, the Carson Dix*ersion Dam, fou_;"
p;amping plénts, and over 900 miles of canals, laterals and dfains. The Newlandé Pr'oj_ect '
contains approximately 73,700 acres of Water-ﬁghted lands of which approximately 59,000 acres
are currently Eeing irrigated with a diversion requirement of approximately 300,000 acre-Teet.
Water supplies for the Newlands Prdj act are derived from direct diversions on the_‘Truckee and
Carson Rivers as well as releases of previously stored water in Donner Lake, Lake Tdhoe,
Prosser Creck Reservoir, Stampede Reservoir, Boca Reservoir, and La.hontém Reservoir. The

date of priority for water rights in the Newlands Project in the Truckee River is 1902, as

i0



"adjudicated and lﬂecreed in United Sz.‘ateé v O}'r Water Ditch Co.

21.. The Orr Ditch Decree confirmed aﬁd decreed the Newlands Project landowners’
Reclamation Act 'Water-rights. The Orr Ditch Court affirmed these rights in 1944, See U.S. v.
Orr Water Ditch Co., et al., Equity No. A-3. D. Nev. (1944). Claim 3 of the Orr Ditch Decuee
secured irri gation domestic and power generamn rlohts for the fanne1s in the Newlands Project,
including diversion rights of water for up to 1500 cfs of Truckee Rlver water at Derby Dam and -
é right to store 290,000 écre feet of \%iater in Lahontan Reservoﬁ for the benefit of the Newlands
| Project. Claim 4 of the Orr Ditch Decree secured the right of .the United States to store water in
Lake Tahoe for the benefit of th;: Newlands Project and other lands under the federal
Reclamation Act. Claim 4 of the Orr Ditch Decree also secured the Newlaﬁds Project’s rights to
release water ﬁom Lake Tahoe Dam, as set forth in the General Electric Decree. Thus, the Orr
Ditch Decree adjudicated water ri ghts no;c only in Nevada, but also in Califomié, as those rights
related to the Newlands Proj eét. |

22, | ~ Truckee River WaterAis a critical component to the water supply of the Newlands
Proj e_ct. The Truckee Riv& suppligs 100% of the Trﬁckee Division of the Newlands Pr_oj ect, and
also supplies a substantial amount of water to the Carson Division 6f the Newlands Project. B

GENERAL BACKGROUND OF TROA PROJECT AND OVERVIEW OF ?R(}POSED
PETITIONS AND APPLICATIONS

2‘3. TROA proposes to unravel the management scheme used for the Truckee River
~ and the Truckee River reservoirs for the last 72 years. TROA would establish new rules for the
ac:counting of water that is stored, reﬁeased, exchanged displéced or spilied at Independence,

Stampede, Boca and Prosser Creck Reservoirs. As part of these new tules, TROA pro;ioses 1o

11
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allow for the credit storage of waters in the T ruckee River uiastream rivers and lakes. TROA also
Proposes to.- repla_,ce the 1935 Truckee River Agreement (“TRA") the management 'agreemeﬁt for
the Truckee River which has been used to make decisions on the operation of the Truckee River
for the last 72 years. TROA proposes a new management, credit storage, chan.ge. aﬁd exchange
system allegedly for instream flows, water quality and spawning flows for Pyramid Lake fishes,
énd increased s’éorage for municipal and industrial water supiply for the Reno-Sparks area (often
referred to as the Truckee Meadows), the City of.Pemley, Nevada and the Truckee River Basin
in California. However, TROA makes no promises for drought p1‘ot<3_ctjon or storage rights for
other Nevada localities.and projects that rely upon Truckee River Water, namely Lyon County,
Storey County, Churchill County, the City of Fallon. TROA also fails to propose any substantial
prqtéction_s for the Newlands Project’s vested rights in Truckee River water.
24, TROA also includes planned changes in operations for Donner Lake and Lake
Tahoe Which would directly i’mﬁac:t Protestants. Because the State B.c_)ard is considering all
ap;ﬁications and petitions. as a joint project, the State Board sh_buld also feview TROA’s impacts
.on Donner Léke and Lake Tahoe, even though these structures have pre-1914 watér rights under
Celifornia law. | | |
. 25 To facili;tate and authorizé TROA’s changes and exchanges of water in the
Truckee River, the Petitions in the TROA Project collectively propose new diversion,
redistribution and ziedixfersion points and add new places of use and purposes of use (municipal, -
domestic, industrial, irrigation, stockwatering, fish culture, fish & wildlife
protectioﬁ/enhancement (inciuding wetlands), power, insﬁean water quality enhancemeﬁt,

recteation, and conservation of the Pyramid Lake fishery) to the licenses and permit currently in
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place on the Litfle Truckee River and Prosser Creek. These Hcenses and pennit‘ are for Boca
Reservoir (License 3723), Independence Lake (Licenée 4196), Starnpede Reservoir (Permit
11605), and Prosser Creek Reservoir (License 10180). The Petitioners request that theserlicenrsres
and permit have a common place of use and common purposes of use, with the exception that
Indepegdence Dam and Reservoir (License 4196) does not have ﬂood control as épurpose of
nse. In additibn, the BOR requests that a permit term Be eliminated in License 10180 and
replaced by TROA operating criteria. Finally, the BOR filed two time extension.s for Permit
| 11605, and.ultimately seeks to extend time to complete beneficial use of water to ﬁhe year 2012.
26.  To further facilitate TROA’s implementation, the Applicants request that the .State
Board | grant two new Applications to Appropriate Water from the Truckee River for the TROA
Project. The Af:plicants request that the State Boafd grant the applications to appropriate water
from the Little Tmckee River {(Application 31487) and Prosser Creek (Application 31488). |
Because TROA proposes such a massive storage scheme in upstream Truckee River reservoirs, -
~ TROA cannot succeed w1thout the State Board’s appioval of Applications 31487 and 31488.
‘However Apphcatlons 3 1487 and 3 1488 directly violate the Orr Ditch Decree, and attempt to re-
allocate water already a_,dj.udwated and aliocated to other water right owners by the Orr Dltch
Court. ‘- | | |
27. Pefition for Chanee of Application 15673/Permit 11605 (the “Stampede Reservoir
Petition to Change™) proposés to add Boca Dam as a point of diversion, point of rediversion and
a point of redistribution and Independence Dam as a point of diversion and redistribution to the
existing point of dive.rslio.n at Stampede Dam. The Stampede Reservoir Petition to Change also

proposes to add expanded places of use to the permit’s existing places of use, the Truckee
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Meadows and the Newlands Project. | The exp‘anded places of uses are certain areas within
townships descﬁbé:d more fully in the peﬁtion papers. Addi;tionally, the Stampede Reservoir
Petition to Change proposes to add additional purposes of use to the existing ijurposes of use in
Permit 11605. Permit 11605’s original uses were in-.i'gation, flood controi and recreation. In |
1971, the permit terms were amended to provide d_omestic,municipal, industrial and ﬁéh culmré
uses; Today, The Applicants seek to add the following pﬁlposes of use to Permit 11605:
conservation of the Pyramid Lake fishery, fish & wildiife prétéction/enhancement, poOwer,
instream water qﬁality enhancement and stockwatering. All of the changes in_ the Stampede |
Reservoir Petitio_ﬁ to Chan_ge purportedly implement TROA.. Accord_iﬁgly, the Applicants state
that the cilénges they proposed in the Stampgaé Reservoir Petition to Change will not také effect
unless and until TROA is in effect. | | |

| TROA & THE STAMPEDE RESERVOIR PETITION TO CHANGE INJURE THE

PRIORWATER RIGHTS OF THE NEWLANDS PROJECT, CHURCHILL COUNTY

| | AND THE CITY OF FALLON |

28.  The Califomia Water Code requires each Petition for Change to “lilnclude -

suffi ci ent information to demonstrate a reasonable likelihood that the proposed -change will not
injure any other legal user of water.” .Cai. Watf;r Code § 1701.2(d). See also 23 C.CR. § 791.
Moreover, before the State Board grants a Petition to Change, the netitioner must prove, and the
| State Board must find, that “the change;will not operate to the injury of any legal user of the

water invalved.” Cal. Water Code § 1702. Protestants first protest the Stampede Reservoir

Petition to Change, and TROA itself, on the grounds that the S'ta;mpede Reservoir Petition to
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Change and TROA injure the Wa’@r rights of the citizens of Churchill County and City of Fallon;
and the 1nd1v1dual water nbht owners in the Newlands Project.

29. In 1856, Congress authonzed Stampede Reservoir as part of The Washoe
Reclamation Prolect Congress Intended The Washoe Reclamation PI’OJ ect to operate for the
purpose of, inter alia, furmshmg water for the 1rﬁ gation of approximately 50,000 acres of land in
the Truckee and Carson Rlver Basins in Nevada and Cahfomla, and ﬁnmncr the ex1st1ng water
supplies of lands under the Truckee Rwer Storage Project and the Newlands PIOJ ect. See Pubhc
Law 858, 84 Congress Chapter 809, 2™ Sesgion. The Stampede Reservou app11cat10n and
penmt (Application 13673 and Permit 11605) echo the intent of The Washoe Pro;ect, and each
provide that Stampede Reservoir water be used within the Newlands Project for irrigation
purposes. Indeed, the progress feports filed with the State Board by the BOR indicate that
Stampede Reservoir water was used for irrigation in the Newlands Project after the project was
constfuoted, through ét least 1974. |

30.  However, in 1975 the BOR began operating Stampede Reservou only for fish -
oonseﬁ ation purposes in Pyramld Lake. Since 1975 the BOR has not put Stampede Reserwcnr
water to bepeﬁcial use in the Newlands Project or Truckee Meadows, the only places of
beneficial use in the Stampede Permit. Indeed, én internal State Board memorandum dated J upe
10, 1980 {attached to this Statement .of Facts as Exhibit B) emphasized that the Bureau of
Reclama:f;ion’s Iigh’;s for the use of Stampede Rese:;voir water in California are linlited 10
recreation at the reservoir. In that memorandum, State Board staff concluded ﬁhé,t the BOR’s

releases of Stampede Reservoir water to zid in restoration of the Pyramid Lake fishery are not

consistent with any water rights in California.
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31.  The Stampede Reservoir Petition to.Change and TROA injure the ?.Nater rights of
the water ﬁght owners in the Newlands Project, Churchill County and the City of Fallon becaus¢
the Petition and TROA propose to restructure the current TRA and Orr Ditch Decree Truckee |
River water management sys-te-rn, and -systemaﬁcally reallocate water away from the stated
purpose for Wbicﬁ the S;tamp-ede Reservoir permit was issue — irrigation in the Newlands Project.
See Apﬁlication 15673 and Permit 11605. The Stampede Reservoir Petition to Change and
TROA reallocate and stofe water that Would otherwise be diverted at Derby Dam or stored 111
Lzhontan Reservoir for irrigation in the Newlands Project. In United States v. Nevada, the
United States Supreme Court held that the U.S. Government/Bureaun of Reclamation may not
reallocate water rights confel;i'ed by the Orr Ditch Decreé to Newlands Pr.oject' farmers to irrigate
farmlands. 463 U.S. 110, 126 (1983). Rafher, tﬁe ownership interest in the water rights to
irrigate farmland in the Newlands Project lies with the owners of the land within the Newlands
Project to which the water rights a:ré appuﬁenant. Id.

32. Spec-iﬁcally; the Sta:_npede Réservoir Petition to Change and TRQ A
s’ystemratically frustrates the original terms of the Stampede Reéervoif application and permit
pljoviding f"or 17l gaﬁon in the Neﬁlands Project by proposing to store water upstream in Boca
Reservoir, Stamp_ed-e Reservoir, Prosser Creek Reservolr aﬁd Independence Lake that has already
been adjudicated é.s part of the Newlands Project water right owners’ carryover storage rights in
Lahontan Reserv‘oh".r Once the- water is stored in upstream 1'e§ewoirs, signatories to TROA, the
Applicants here, may carryover such storage from year to year by establishing a system of
credits. Because TCID isnot a s;ignatow to TROA, the Newlands Project has no reco gnized

right to carryover storage in these upstream reservoirs. Moreover, the water that is sought by the
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Apphcants to be stored in these upstream reservoirs is water, at least in substantial part, with
water nghts that have been adJudwated under Claims 3 and 4 of the Ormr Dltch Decree and
allocated in the TRA to the water right owners in the Newlands Project.

33.  TROA also dedicates porﬁons ofcalryovér water to fish conservation uses for the
benefit of the Pyramid Lake Indian Tribe. T ROA harms the Newlands Project, Churchill County
and the City of F all'on in this recarci as well, because once water has been stored as fish water 6r

fish culture water under TROA, then that Wa,ter is unavailable to the water right owners in the
Newlands Pr oject even though the PLIT ha,s ne nght to ﬂ.’llS water under the Orr Ditch Decree,
and the Newlands Project hag an adjudlcated senior water nght.

34, | . TROA also harms the Protestants® water rights, and frustrates the ifn'ga_ttion
purpose of the original Sfampede Reservoir application and permit, because it increases water
é,hortages in thé Cafsori Division of the.Newlands Project. In;:rea,sed shortagés are caused ‘by the
changed timing and reduction in magnitude of Truckee River supplies as a result of the proposed.
credit storage, reduction in Floriston Rates, and alteration of return flow amounts and pattemé.
Increased shortages reduce the amount of water in fhe Carsop Division of the Newlands Project,
and, in turn, 1‘edu§e the amount of ﬁfatér Newlands Project wéter ﬁght holders, fa,r[ners, have ;co

| irigate their crops. Indeed, review of the .BOR’S surfacé water modeling information for TRCA,
provided b)é the BOR in the Draft Envirommental Impact Statement/ Environmental Impact

Report (“EIR/EIS”) documents for the project, shows that the BOR ach.{ally projects TROA

operations will increase water shortages in the Carson Division of the Newlands Project,

compared to maintaining the current Truckee River management structure governed by the TRA

and Orr Ditch Decree.
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- 35 TROAalso harms the water rights of the water right owners in the Newlands
Project, Churchiﬁ County and the City of Fallon andlfrustrates the irrigation purpose of the
Stalnpode Reservoir a,pplicatioh‘ and permit, because Pyramid Lake fish water, water not
provided for in the Orr Ditch Decree, has carryover otorage and no transportation Josses attached.
Pijam1d Lake fish credit water is elevated above other water nghts in the Orr Ditch Decree such

| as the Newlands Project water 11 ghts and given a hi Gher priority in the Truckee River water
management scheme. When Pyrémid Lake fish oredit water 1s released from storage, no
transoortdtion losses afe appiied until the water reachos its new point of oive;‘sion at Pyramid
Lake. Thus for the distance from Sparks to Pyramid Lake, some-fifty miles, the water noeded to
traﬁsport such credit waters comes out of the fiow in the tiver that would otherwise be available
to others downstream along the river for diversion, without regaﬂ 10 pﬁority of appropriation.

36. TROA’s potent:ial' oew u'sles for Truckee River water ~ fish culturs, ﬁéh & wildlife

protection/enhancement and conseﬁation of the Pyramid Lake fishery — will also in];ure water _
users in the Newlands Pro;eot Chm chiil County and the City of Fallon. As provided in the text

“of the Washoe Project authoazatlon by Congress, and the initial apphoatlon and permit terms for
Stdmpeoe Reservoﬁ water in Stampede Reservoir’s main historic use was for’ mwatlon
purposes. Water used for. irrigation upstream in the Truckee RJVST provides return flows that
when they return to the Truckee River flow downstream can be beneficially used by Newlands
Project farmers. Likewise, the municipai a.nd. domeooc uses of Trackee River water also provide
subotantial return flows that are available to be diverted at Derby Dam. However, water for fish
uses under TROA does.not provide return flows to the Newlands Project farmers, injures the

farmers in times of water shortage and drought, and runs contrary to the intended purpose of the
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Stampede Resérvoir application and pennit, and the intent of the Washoe Project.

37. TROA’s proposed water storage and additional uses of Truckee River water will
additionally intei'fere with the implementation of Floriston Rates on the Truckee River.. The
terms éf the TRA limit when Floriston Rates can be changed, énd require the p61ﬁission of the
Conservation District, TCID and Sierra Pacific Power Company before such' changes can occut.
Under TROA, an Administrator will oversee the management of the Truckee River gt the B
direction of the TROA signatories (which do not include TCID). The TROA signatories
lpmpoﬁedly may agree to a reduction in flow rateé in exchange for storage credit in the upsiream
reservoirs. As a result, less water may be available for diversion by the Newlands Project
Churchill 'County and the City of Fallon at Derby Dam. In turn, the Newlands Project, Churchill
County and the City of Fallon may not have access to adequate amouﬁts o“f water to meet their
water 11 ghfs.

38.  TROA’s proposed upstream éforage scﬁéine also proposes to store waters
hi§t01jcall}f diverted to the Tmc“;‘k-e.é Méaﬁows, the City of Fernley ana'fhe Lahontan Vallej}.
Upstream étorage of Truckee Meadows, Femiey a.nd Lahontan V ailef v.vater will negatively _
impact grouﬁdwater conditions and the stream/aquifer hydrologic connection in the Tfuckee
River in both California and Nevada. It appears that the TROA Petitions and Applications ho
longer include “Groundwater Recharge” as a purpose of use. However, the TROA operations
will negatively impact the groundwater recharge of.Hydro grapin'c Basins in Nevada by stoﬁné
water in upstream reservoirs that normally flows in the river. The diversion of a portion of
surface Watér that has historically fecharged Hydrographic Basins in Nevada will also

unreasonably lower the water table resulting in injury to well owners in these regions. These
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.wells must then 'dré'w water that is hyd.rologically connected to the Truckee River, thus adversely
affecting downstream water right owners. o

39. TROA, in conjunction with Petitions and Applications currc:nﬂy before the State
Board, also proposes to impound, allocate, and schedule discharges of Pri‘vatelyr Owned and
Stored Water in Donner Lake. TCID aﬁd TMWA .a.re the sole co-tenant owners of water rights .
in Donner Lake. Operatiron'of Donner Lzke fs | goveméd by an agreement related to “Donner
Lake Operation and Maintenance Cos{ Sﬁaﬁng and Use of Dormer Lake Water,” (“Agreement”)
 entered int(') by TCID and ASien‘a Paciﬁc,l the predecessor iﬁ interest to TMWA. The Agreement .
spéciﬁes all permissible uses of Donner Léke water and mandates that releases shall be for the
scﬁe use and benefit of the parties to the A greement. The proposed manage@ent qf Donner Lake
water within the management scheme of TROVA violates the Agreement and will deprive TCID
of the benefit of its interest in Donner Lake. TROA also contemplates the sale of Donner Lake
water rights by TCID for use in implementing the provisions of TROA. TCTD has no intention
of selling its water 1’10111:8 in Donner Lake. In fact the water n:,hts n Donnel Lzke are currently
the subject of htlcratlon before the Supenm Court of Cahforma in and for the County of Nev. ada
(Case No. T06/2239C). ‘The useof Donner Lake water in conjunction with these Petitions and
Apphcai1ons 1s speculatwe and wﬂl 1I1_‘]UJ€ TCID’s water rights in Donner Lake. -

40, TROA must comply with the TRA, unless and until consent of all parties 15
 received. TCID does not consent. TROA and ifs associated petmons and apphcatlons are
accordingly defective because they attempt to effect a unilateral modification to the Orr Diich
Decree by changing the TRA, without consent, approval or notice of TCID. By modifying the

Orr Ditch Decree and changing the TRA, TROA changes the distribution and storage of water in
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.thr.‘e Truckee River Basin. Changing the distribtztion and storage of water in the 'Truc_kee River
Baéin harms the prior water rights of the farmers of the Newlands Project, guaranteed undet- the
Orr Ditch Decree, afﬁmtéd by the OrtDitch Court, and provided for in the Stampede Reservoir
original applicatidn and peﬁnit. |

41, For the reasons above, the State Board should not approve the Stampede
Reservou Pet1t1on to Change because TROA and the Apphcatton attempt to appropriate and
reallocate water that the Orr Ditch Decree aheady comumitted to supply the Carson Division of
the Newla.nds Project, in violation of the historical purpose. of Stampede Reservmr

42,  The State Board should also reqmre the BOR to immediately apply the Stampede
Reservoir water to beneficial use in t_tte Newlands Project. The California Water Code and the;
terms of Permit 11605 rcqutrg that the water stored in Stampede Reservoir under Permit 11605
“be directly 'applied to beneficial ﬁse,” ttrljich use exPrésst includes the irt'igation of the
Newland's Project. Application 15673, '1] '11 (filed Jan. 7, 1954); see also Water Code § 1825
(The Cahfonua 1egtslature has declared a pohcy that “the state shouid take vigorous action {0
enforce the terms and conditions of permits, hcenses certifications, and remstrattons to
| appropriate txtater, to enfprc_e state board orders and decisions, and to prevent the pnlawﬁji
diversion of water.”). If the water is not applied fo ben_eﬁciét use as contemplated in the permit
and in accordance with statutory and regulatory requirements, the SWRCB may issue a cease
and desist order to .enforce “lalny term or condition of a permit, license, Eértiﬁcation,‘or
registration issued under this division.” Water Code § 1831, Whilea number of extensions of
time to apply the water to beneficial use havé been granted by the SWRCB since the permit was

issued in 1958, the last extension expired on December 1, 2002.
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43.  Inthe absencé of a contrary stafuté, regulation, court decisiqn or SWRCB -order,
the BOR must immediatély .apply Stampede Reservoir water to the beneficial use bf irrigation forr
the Newlands Project. Although the BOR used Pyramid Laké Paiute Tribe v. Morton, 354
F.Supp.252, 262 (DC Cir. 1:973) to p1'eclude any use of tile water other thanl to miaintain ﬂows.
in the Truckee River below Derby Dam, that decision has been effectively reversed. Nevadav.
Unfred States, 463 US 110 (1983) heia that the O Ditch Decree barred the United States from
| reallocating thé water of the Truckee River, and“thus that the Secret@ could not reallocate ﬁ_atcr
in the Truckee River from the Néwlands Project to Pyrazﬁid Lake.! Similarly, the fact that
' negotiations regarding tﬁe implementation of TROA are ongoing do not provide aﬁy authority
for the SWRCB.to 1'eﬁlse.to act on the pending request for an extension of time, or to suspend the
pemﬁtee"s obligation to apply the water to beneficial use. |

THE STATE BGARD DCES NOT HAVE JURISDICTION TO CHANGE THE USE OF
TRUCKEE RIVER WATER ALREADY ALLOCATED TO THE-NEW LANDS
PRIOJ ECT WATER RIGHT OWNERS, CHURCHILL COUR_TY AND T‘Hﬁ ."_CIT Y OF
FALLON
44, Protestants also protest TE_?.OA and the Stampede Reservoif Petition to Change on

the grounds that the State Board does not have jurisdiction to allocate Tmckee River water

! Protestants note that Carson- Truckee Water Conservancy Dist. v. Clark, 741 F.2d 257 (9th Cir. 1984) ostensibly
confirms the Secretary of Interior's aufthority to use Stampede Reservoir water for fish preservation. However, in
Clark the plaintiffs were seeking to force the Secretary to sell water rights to them and to allow them to pay for the
construction of Stampede Reservoir, so that they could have a contractual right te store water. [ d.at 262, Unlike the
plaintiffs in Clark, the Protestants here have vested and adjudicated water rights, and it is those water rights that
were the basis for the original application to the State of Californiz to support the granting of the application and the
issuance of the permit. Nothing in Clark would allow the State of California or the United States to interfere with a
vested and adjudicated water right under the Orr Ditch Decree. In fact, P.I.. 101-618 specifically prohibits such -

interference.
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" already belonging to Newlands Project water right owners. The Stampede Reservoir Petition to
Change proposes a complex scheme of storage, diversion anﬂ re-diversion of water that was
histoncally diverted and continues to be diverted to Lahontan Reservou" for the beneﬁt of the
Newlands Project water right owners, Churchﬂl County and the City of Fallon. The State Board
has no jurisdiction over this water because the Orr Ditch Decree governs water 1-1ghts belonging
to the Newlands PI‘OJ ect Churchﬂl County and the City of Fallon water right owners in Truckee
RlVBI' water. See U.S. v. Orr Water thch Co., et al., Equity No. A-3. D. Nev. (1944). Moreover,
water stored in Lake Tahoe isrsubj ect to Claim 4 of the Orr Ditch Decree and this water also has
been adjudicated in the Truckeé River Geﬁeral Electric Decree.
TROA & THE STAMPEDE RESERVOIRPETITION TO CHANGE INJURE THE
ENVIRONMENT | |

45. Protestants also ?roiest the Stémpede Reéeﬂroir Petition to Change on the grounds
that TROA will adversely inipact the environment. ’Ihe California Water Code requires that a |
petition for change “lilnclude all information reasonably available tort.he petitidner .
bono’eming the éxtent; if any, to which fish and wildlife wouid be aff_ected by the change, and a
statement of any measu:rés proposed to be taken for the protecﬁon of fish and wildlife in
connecti'o.n with the éhaﬁge.” Cal. Water Code § 1701.2(c).

46, Inorder to address TROA’s impacts on fish and wildlife and other aspects of the
environment, The Applicants refer to and attempt to incorporate by reference the Revised TROA
EIR/EIS the Department of Interior, U.S. Fish & Wwildlife Service, Bureau of Indian Affairs and

the California Department of Water Resources are currently preparing to evaluate TROA’S

environmental impacts. However, the Revised TROA EIR/EIS exists only as a draft. Informal
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convelsatmns with the agencies prep-anng the Final TROA Revised EIR/EIS 1nd1cate that the
documpnt may be complete and published for public comment and review sometime in late
2007. Without revised CEQA/NEPA environmental review documents, it is 1mp0551ble to
evaluate the environmental implications of the Stampede Reservoir Petition to Change, and
TROA itself. And without révised CEQA/N EPA environmental review documents, the TROA
Petitions and Apphcatmns are also pre:mature and 1noompletc See e.g. ONRC Action v. Bureau
of Land Manavemenr 150 F.3d 1132, 1137-38 (9th Cir. 1998); Laurel Heighis Improvement |
Ass’nv. Rege-nz.‘s of University of California, 6 Cal, 4th 1112, 112.3-24 (1993) (both providing
that CEQA/NEPA environmental review pfocéss must be concluded before a sté,te or f_ederal
agency implements a project). |

47.  The Applicants failed to comply with the Water Code and the State Board’s forns

for petitions and applications because they have provided no analysis of the potential

environmental impacts of TROA. Indeed, State Board forms request that petitioners and
applicants attach the most recent environme;ntal re;iew document that exists. Wle a 2004
Draft EIS/EIR does e.-xist for TROA, The Appiicanté fail to attach that d'oc_:ument with their
Pe’_citioﬁs and Applicati ons. Without any infonnlé.tio-n Te gérding the c;nvironmental impacts of
TROA, it is utterly impossi’ole to evaluate, and, in turn, implem'enf TROA, or to grant The
Applicants’ Petitions and Applications. |

48.  Additionally, the Draft EIS/EIR (the last published TROA CEQA/NEPA
document, dated 2004) omits analysis of many potential adverse environmenta! impacts of
TROA, 1nc:lud1ng adverse impacts on fish and wildlife and plant communities, as l'qu]Ied by the

Water Code and the State Board’s petition for change form. Under the Cahforma Environmentel
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Quality Acf (‘V‘CE_QA”), The Applicants are also required to adequately anaiyze all water supply
issues associated with.the TROA Project. Cal. Water Code 8§ 10910—109-15 : Stanislaus Natural
Heriz‘qge Projeér v. County of Stanislaus, 48 Cal. App. 4% 182, 196-97 (1996); Santiago County
Water Dfsr. v County of Orange, 118 Cal. App. 3d 818, 829-30 (1981). Indeed, recent
California Supreme Court case law emphasizes that an EIR for a water supply project is required
to explain how all Iong-tén"n Water demands will be met or éffected by the propoéed proj ect,. and
clearly identify the environmental effects of a water proj éct, and how those effects will be
- mitigated. Vineyard Area Citizens fc.)r Responsiblé Growth, Inc. v City of Ranc% Cordova, 40
Cal.4th 412, 441 (2007). ‘Because th;s* Draft EIS/EIR failé to address substantial water supply
issues and associated environmental issues, The Applicants fail to fully comply with section
11701.2(c) of the Water Code and tﬁe S.tate Board’s -form for petition to change applications, as
well as California case law 1'eqﬁiring a detailed analysis of 'pdt.enti-al environmental effecfs ofa
water project. |
49,  The Draft EIR/EIS fails to address significant potentialeqviromnental’ éffects of

the TROA project. Pirst, a complex of inter;olmected Truc;kée Watez—dependant‘ downstream
wetlands, Stillwater Wildlife Management Area,l Stillwatér National Wildlife Refuge, and |
Carson Lél(@ Pasture, wﬂl be injured by the upstream storage schemé the TROA Project
proposes. The.se wetlands areas consist mainly of fresh and alkaline marshes varying from
flows from irrigation projects, including the Newlands Project. The reduced return flows in the
Truckee River and reduced storage in Lahontan Reservoir thaf TROA proposes would reduce

return flows to the Newlands Project, and, in furn, to these wetland areas, and cause wildlife,
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habitat, native flora a;nd fauna and wat-er Quality to deteriorate. Both the United States and
-Nevada have purchased water rights for the recovery of the wetlands. These wetlands recovery
water rights will also be injured and negatively impacted by TROA.

50. The Dréft EIS/EIR also fails to address the p.ote.ntial impacts of the TROA Project |
on the Fallon National Wildlife Refuge. The Fallon National Wildlife Refuge is dependent on
downstream diversions of Truéicee River water and water stored arid rele‘aséd.ﬁ“om the Lahontan
Réserv_oir, and éomprises over 15,000 acres of playa and v;rétland habitat in the Carson Sink.

The refuge is important habitat for migratory shorebirds and waterfowl in all years, and |
pa;riicu_larly in dry years when water supplies and water rights purchased by federal and state
agencies will be impacted by increased shortages under TROA. Pursuant to the upstrgam storage
scheme and diversions into Pyramid Lake TROA proposes, there Wiil likely be insnfficient water
flow in the Carsoﬁ and Truckee Rivers and Lahontan Reéérvoir for the water to enter the refug,e.'
If water does not cﬁter the refuge, wetland habitat deteriorates and declines, causing, in turn, the
haﬁve migratory shorébi_rds and waterfowl and other animal species and plant communities |
- suppérted by the refuge’s Wetlands to suffer. - -

'_ 51. The Carson River Basin is also hdme to threatened Bald Eagles. Heaﬁhy Ha‘pitat
for Bald Eagles depends on downstream/Carson River Basin diveréions of Truckee River water
and water stored and released from the Lahontan Reservoir, as well as return flows from

irrigation projects such as the Newlands Project.

52.  The TROA Project’s upstream storage management scheme would additionally
negatively impacf air quality in desert regions surrounding the Truckee River. As the availability

of Truckee River water for agricultural uses is reduced, a shift in water use to non-agricultural
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purposes will résult in less plant growth, increased particulate matter in the air and, in turn,
worse air quahty in high desert regions bordering the Iiver.

53.  The TROA Project will negatively affect groundwater and gtoundwater recharge
from irrigation and agriculture across the aquifer underlying the Carson Sink and Newlands
Project, resulting iﬁ a drop in the water table and corresponding drop_'in the domestic water
supply for the areés surrounding the river.

54, | The TROA Project will increase urban development z;ﬁd induce growth, resulting
in reduced water quality from wban runoff in newly developed mbﬁn areas. |

55 The TROA Project will increase upstream storage of Truckee River water and
decrease downstream storage and water levels in the Lahoht_an Reservoir, and adv.ersely impact
I ahontan Reservoir aesthetically as well as recreationally, for pub]ié use.

56, The TROA Project’s upstream storage managemeﬁt scheme is to the detriment of
Lake Tzhoe, and the ecosystem of the Lake Tahée Basin. The water that is the subject of thel
TRQA Project and will be stored in upstream reservoits according to TROA would, 'imdc-;;r the
current Truckse River management scheme, be qredited into storage in Lake Tahée. Storing this

g .water n upstream reservoirs would result in an artificial decrease in Lake Tahoe levels, causiﬁg
thé lake to drop below its natural rim. In turn, flora and fauna, wildlife and fish habitat, water
quality and other aspects of the Lake Tahoe Basin will suffer.

57.  Therefore, Protestants also protest the TROA on the grounds that substantial
injury to the environment potentiaily exists as a result of TROA. T’he Applicants fail to comply
with the Water Code, section 1701 2(c), the State Board’s petition for change form and

CEQA/NEPA and do not discuss all reasonable potential effects on the environment as a result
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of TROA. | |
TROA & T_HE. STAMPEDE RESERVO[R-PETITEON TO CHANGE INJURE THE
PUBLIC INTEREST
58.  Protestants additionally protest the Stamjpede Reservoir Petition to Change, and
- TROA i.tself, on the grounds that thé TROA Project will injure the public interest. Tbe State
Bo‘ard bas b—road discretion to grant a permit to appropriate water subject to “terms and
conditions as in its judgment will best develop; conserve, and utilize in ﬁe public interest the
Watc;r sought to be appropriated.” Cal. Water Code §§ 1_253 -1256. The State Board is to
-‘consider a variety of beﬁcﬁcial uses which particul-arlwater may serve, and may subject |
appropriation to conditions that will best dévellop and conserve water in public interest. Cal.
. Water Code § 1257. |
59.  The Stampede Reservoir Petition to Change and TROA injure-the public interest
because fhey will increase water shortages in the Newlands Proj ect, and in turn reduce water that
is available for irrigation purpeses in the Newlands Project. In California, the second highest
beneficial use for water is for irrigation purposes. Cal. ‘Water Code § 1254. The Stampede
Reservoir Petition to Change and TROA’s upstream storage scheme for Tr_uckee River water willﬂ
incfease water shox‘tages in the Newlands Project by changing the timing and reduction in
magnitude of Truckeé River supplies as a result of the proposed credit storage scheme, reducing
Floriston Rates,r and altering return flow amounts and patterns. Water shortages in the Newlands
Project directly affect the public, i.e. the fanmers, who individually hold water rights in the

Truckee River,
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- 60. Water sﬁortages in downstream portions of the Truckee River meaﬁ adverse
impacts on the op'efation of the Newlands Project, particularly the economic effects of water
shortages on the agricultural re{fenue of individuél fanncfs in the public, due to a reduction in
crop yields. _TCID and the Newlands Project as a whole will also experiéncc a drop m
hydropower generation and revenues, and a redu;tion of water delivery ff:es received by TCID.
The Draft EfR/EIS fails to acl;nowiedge these public interest coﬁsiderations and does not include -
a section on impacts to TCID hydropower generation and revenues. |

61.  The lStampede Reservoir Petition to Change and TROA Wﬂl-allso injure the public
interest because they will reduce Truckee River flows for domestic purposes in downstream
- portions of the Truckee Rivér in Lyon County, Storey County, Churchill County, the City of
Fernley, the.City of Fallon and the Newlands Project. In Célifomia,, the hirghest beneficial use
for water is for domestic purposes. Cal. Water Code § 1254. The Stampede Reservoir Peﬁtion
to Changt: and TROA will limit water delivered to these downstream areas particularly in times
of drought. By diverting water £0 ?yraniid I ake for fish conservation purposes, these E:ounties,
cities and the Newla_nds Project majf lose their drought pmtection and suffer severe water:
shortages. |

62,  The Staiﬁbede Reservoir Petition to Change and TROA ﬁfill also affect the public
by keeping Truckee River water upstream, and, in tum, reducing the amount of water stored
downstream in Lahontan Reservoif, and, Himiting the pu‘blic recreational opportuniﬁes n

I ahontan Reservoir that are associated with higher water Jevels.
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63. . Holding water upstream in the Truckee River storage reservoirs will also deplete -
grouﬁdwater storage for communities downstream of Reno and Sparks that depend on surface
water to recharge their groﬁndwater aquifers..
64. Fmally, the Stampede Reservmr Petition to Change and TROA also have the
potential to harm the public interest by depletmg the storage levels of Prosser, Independence
Boca and Stampede Reservou's to increase the flow of water into Pyramld Lake even though
Pyramid Lake has no water right in Truckee River water. If the storage levels of Prosser,
Independence, Boca and Stampede Reservoirs are depleted, public recreational opportumtles will
. be lirnited in these Reservoirs as well.

65. Therefore, Pl‘etestants protest the Stampede Reservoir Petition to Change and
TROA on the grounds that substantial injury to the public interest to upstream reservoirs and 1o
downstream reservoirs and downsf:reem Water users poten‘ciaﬂy e.xist as a result of the TR_OA.

TRéA & THE STAMPEDE RESERVOIR PETiTION TO CHANGE INJURE PUBLIC
TRUST VALUES |

b6. Protestants addiﬁenally protes‘p the Stampede Reservoir Petipion to Change, and
TROA Itself on the grounds that the Application and TROA Project will injure public trust
values. Under the public trust doctrine, the state has title as trustee to all Udelands and navigable
lakes and streams and is charged with preserving these waterways for navigation, commerce, and
fishing, as well as for scientific study, recreation, and as open space and habitat for birds and
marine life. National Audubon Society v. Superior Court of Alpine Coﬁmy, 33 Cal. 3d 419, 434-
35 (1983). See also Marks v. Whitney, 6 Cal. 3d 251, 257-58 (1971) {recreation); Baker v. Mack,

19 Cal. App. 3d 1040,7 1045-46 (1971) (recreation). The trust also extends to the tributaries of
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naﬁgable streams, ecological preservatien 1u8es aﬁd wild c‘reetures. See National Audubon
_Socfety v. Superior Court, 33 Cal. 3d at 435-36 (tributaries); Mai’-kS* V. Whitney, 6 Cal. 3d at 259-
- 60 (ecological preservation); Geer v. Connecfzcuz‘ 16 1 U.8. 519, 528-30 (1896) (overruled on
other g,rounds) (wild creatures). The State Board has a duty to protect these public trust values
and resources When administering water rights. See generally National Audubon Society, 33
Cal;Bd at 434-36. | |
67.  The Stampede Reservoir Petition to Change, and TROA itself, injure public trust .
values in numerous respects. First, implementing TROA and its associated permits and _
apphcatmns mcludmcr the Stampede Reservoir Petition to Change, would cause more Truckee
River water to be stored upstream, and less river water to flow downstream to Truckee River
7 diversions and tributaries. TROA would ultimately limit water supply to key areas of ecological
study and 'preservation, Carson Lake, the F allon_National Wﬂdlife_ReﬁJge and the Stillwater
National Wildlife Refuge. See National Audubon Society v. Superiof Court, 33 Cal. 3d at 435-
36 (tributaries); Marks v. Whitney, 6 Cal. 3d at 259-60 (ecological preservation); and Geer v;
Connecticut, 161 1.8. 319, 528-30 (1896) (overfuled on other grounds) (wild creatures). The
threatened bald eagle populates these wildlife 1'efugee. The bald eagle is also protected under the
Beld and Golden Eagle Protection Aet. 16 U.S.C. §§ 668-668(d). TROA would injure public
trust values in these- naﬁonal wildlife refuges by limiting water to these areas, reducing water-
based habitat in those areas, and, in turn injuring ecological study and wildlife preservation.
Indeed, Public Law 101-618 (the federal legislation conceptualizing TROA) was enacted in part

to promote Fallon National Wildlife Refuge and the Stillwater National Wildlife Refuge
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wetlands pr otectlon See P.L. 101-618 section 205, eﬁntled “Wetlands Protectlon ” However,
| actually puttmg TROA into practice would harm the wetlands P. L 101-618 strives to protect
.6'8. TROA znd its implementing permits and apphcatlons also injure public trust
values by pbtentially reducing (or drainin o) water levels in California anc_l Nevada reservoirs,
reservoirs used for recreational purposes, with wildlife habitats of their own Because of
TROA’S complex maaageﬁmnt proposal in Truckee River reservoirs, the‘ actual impacts of
TROA are largely unknown. However, TROA’s emphasis on ﬁshely consefva’:ion in PYrarriid
Laice may allow The Applicants to drain Truckeg River reservoirs, such as Prosser Reservoir, in '
low water years 1o ﬁmvide su’fﬁ.cient water supply for fish conservation in Pyramid Lake.
Likewise, storing and stockpﬂing Truckee River water in the upstream California reservoirs may
also reduce water storage and water levels in Lahonta,n Reservmr downstream from TROA’s
upstream storage reservoirs. Lower water levels in the California reservoirs and Lahontan
Reservoir ﬁ'ustrate public trust values by limit'mg water-dependent recreational opportunities,
wildlife habitat, and wildlife. See Marks v. Whitney, 6 Cal. 3d at 257-58 (recreation); Baker V.
Mack, 19 Cal. App. 3d at 1045-46 (recreation & ecological preservation); and Geer v. |
Connecticut, 161 U.S. 519, ‘528-30 (1896) (overruled on other grounds) (wild creatures).
| 69. TROA and its ilﬁplementing peﬁtions and ap.plications also have the potential to

injure the public trust rights of ﬂle citizens of ijfon County, Storey County, Churchill CQunty,
the Ci:cy of Fallon and the Newlands Project to clean drinking water. While the State of
California has yé’i to extend the public trust doctrine this far, the public certainly is entitled to
clean drinking water as a fundamental basic tenet éf public property rights, human rights and

common decency. The priority TROA places on designating large amounts of Truckee River as
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water for Pyramid Lake fish conservation has the i)otential to limit available water in the Truckee
River for dowgsh'emn.commuﬁities to use as drinking water and for drought protection purposes.

70.  Lastly, TROA and its implementing petitions and applications also raise pﬁbiic
n'uét issues by choosing whjéh communities are entitled to drought protection and clean drinking
water. TROA gives upstream comxhunities tﬁerbest chance at a. fresh Wéter supply in times of
drought, ciespite the fact that TROA’s _appiicétions claim broad drought protection as a TROA
-purpo.se of use.

71. Tﬁerefore, Prc}testants protest TROA on tile g;rounds that TROA injures pjablic
 trust values. | |
TROA & THE STAMPEDEI RESERVOIR PETITION TO CHANGE ARE CONTRARY

'TO EXISTING LAW
72.  Protestants aiéo protest TROA and the Stampéde Reservoir Petition t0 Change

__beoause they ate contra,ry to existing law The Apphcants cucumvent California law
| 1equneme11ts for tlansfers of Water and £2il to comply with the requlrements of CEQA and the

National Environmental Policy Act (*“NEPA™).

73.  First, the Applicants circumvent the scrutiny of California’s transfer statutes and

mis_apply California law by dreﬁning TROA’s praposed storage and transfer scheme instead_ as
“changes and exchanges” of water. Teﬂinglﬁr, the Applicants have stricken the term “transfer”
from their petitim.lsm and applications in order to mask the true intent of the TROA project. o
reelity, the Applicants propose broad water transfers outside of the chénge petitions on file with
the State Board. Because the Applicants have not properly deﬁnéd the scope of the TROA

project, the Applicants neglect to discuss the true impacts and injury to other water users, such as
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the Newlandé Proj ecf, C_hur_chill_ (‘Zc.)unty' and City of Fallon water right owners, that will most
likely occur as a result of TROA s water transfers. Likewise, because thé Appli-can_its have not
prop.eriy defined TROA as. a transfer project, many water right owners on the Truckee River that
will potentially be harmed Ey the TROA transfers have not had opportuz;lity fo intervene andr
protest injuries to theif water rights. |
74.  The Applicants also failed to comply with CEQA and the Na’ciona.l Environmental
Policy Act (“NEPA”), which they incorporate by reference into their Petiti(-}ns and_ App‘ﬁ cations.
| CEQA, Cal. Pub. Resources Code §§ 21000-21177, and NEPA, 427U.S.C. 4321, et seq., Arequirc
state and _fe&eral agencies, respectively, to identify and analyze agency actions with the potential
to impact the environment, evaluate alternatives to those actions, document the environmental .
analysis and findings, and make the environmental é,nalysis and information ayai‘lable to the
| public before final agency action is made. T"he State Board should deny the TROA Petitions and
Applications because The Applicﬁnts have féiled to comply Wiﬂ"l CEQA and NEPA before
- atté_mpting to implement TROA at the StateABo ard le§el. ‘The Protes.tant's hereby incorquate by
reference qaq:h and evefy CEQA and NEPA comment letter they have subnﬁtted for TROA
.E‘IR/EIS docuzﬁents’ (attached as Exhibit C to this Statement of Facts). |
75..  Both CEQA and NEPA fequire that the lead agency éonducﬁng the

environmental review fully complete the entire CEQA/NEPA envirommental review process,
including the Revised EIR/E[S, before approving and implementing a project. See e.g. ONRC
Action v. Bureau of Land Management, 150 F.3d 1132, 1137-38 (9th Cir. 1998); Laurel Heights
Improvemeﬁr Ass'n v. Regents of University of California, 6 Cal. 4th 11’1 2,1123-24 (1993). An

agéncy may not teke any action that would significantly impact the environment before the



CEQA/NEPA process has fully concluded. /d. The TROA Petitions and App‘lieations are

- contrary to law because they violaie this basic tenant of CEQA/NEPA case 12w and.request
nnplementaﬁon of TROA befoze formal TROA envuomnental review has ofﬁcmlly concluded

' and before the State Board {(and Protestants) have had an opportunity to review the Final EIR/
'EIS discussing the env1ronmental effects of TROA. The Applicants may not implement TROA,
and the State Board may not gra:tit The Applicants’ Petitions and Applicetions to implement

| TROA, before reviewing the Final E_tR/EIS for the project.

76.  Likewise, the Applicants have recently published a revised draft of TROA itself,
with SIgmﬁeant substantive changes to TROA that dlreetly affect the Newlands Project. Yet,
Protestants have not had an opportumty to review and comment on these chances pnor to
submitting their protests to the State Board. Accord_in gly, The Applicants may not 1mplement
fROA aﬁd the State Board may'not grant The Applicants’ Petitions and Applicaticns to
- implement TROA before reviewing the recently published updated version of TROA.
| 77.  Moreover, the most recent pubhc]y avaﬂable TROA envlronmental document, the
. TROA Draft EIS/EIR, published in 2004, is contrary to CEQA and NEPA in numerous respeets,

many of which may plague the Final EIS/EIR, to be published in late 2007.

78.  As the State Board emphasized in ite letter of December 28, 2004 evaluating the
TROA Draft EIS/EIR (attached to this Statement of Facts as Exhibit D}, the Draft EIS/EIR does
not edequately address the project Ieveirwa‘ier right actions under consideration by the State
Board — the Petitions for Change and Applications to Appropriate and their specific descriptions
and seﬁrces of water. | The Draft EIS/EIR also does not discuss the impacts associeted with the

State Board’s potential approval of the Petitions or Applications and their potential impacts on
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beneficial uses of water, public ﬁ'ust resources, and other legal water right éwners. Additionally,
the Draft EIS/EIR fails to discuss the potential groundwater recharge component of the Petitions
and Applications, and the impact to the environment and other Ieg_al users of Water with regards
tﬁ groundwater. recharge. - | |

79.  The Draft EIS/EIR aIso fails to adequately analyze water use and water
‘consﬁmption. California case Jaw interpreting CEQA consistently emphasizes that an EIR
analyzing a pfoposed water project mﬁst “clearly and cqﬁel'ently explain . . . how long-tenﬁ
water demand is to be met with the [nroposed] water sources,” as well as the environmental -
" impacts associated with eiploit_ing the water resources. Seé Vinevard Area Cirizeﬁs Jor
- Responsible Growth, Inc. v. City of Rancho Cordova, 40 Cal.4th 412, 441 (2007). See also |
Sanra Claf ita Or. oamzaz‘lon  for Planning the Environment v. County of Los Anveles 106 Cal.
App. 4th 713 (’?003) Analyszs of water use or water supply in an EIR may not be speculatwe or
only cursorily mentioned in passing. /d. However, most of the information regarding water
consumption and sources of Wa.ter”in the TROA .I.)raft EIR/EIS is dé;‘ived ﬁo1n a fatally flawed
water m‘odel.. The modei The Applicants use to analyze TROA and its effects has never been
calibrated, verified or validated. Significant limitations in the model exist that cause unintended
consequences in the output the model predicts. See Comment Letter from Principia
Mathematica, attached 1n Exhibit C. The. mode] does not address many of TROA’s components.
The Draft EIS/EIR does not include model output‘-fér ProssermResewoiz water levels as contained
in Exhibit 6 of the Water Resources Appendix for Boca, Donner, Stampede, Independence,
Lahontén, Stampede and Ta’hoe.‘ Finally, thé model assumes that the last 100 years of water |

resources conditions will repeat, and does not conduct stochastic runs to verify that this is truly a
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ﬁkeljf' possibility. Thz_l_is,-TROA environmental analysis is based upbn a faﬁity model, thch in
turn results in faulty analysis of water use and water coilsulﬁption in the TROA Draft EIR/EIS.

80.  The Draft EIR/EIS also gives an inadequate alternatives analysis, failing to
 consider all reasonable alternatives in depth. Seé 40 CER. §§ 1_502.9(5) and 1502.14. ‘The
TROA EIR/EIS _oply evaluates ﬂnrée alternatives: no action, Local -Wa'ter Supply Alternative
(“LWSA™) and TROA. These al_temétives, hoﬁever; do not analyze the range of alternatives
CEQA and NEPA require. See e.g. Westlands Water District v, United States, 376 F.3d 853, 868
(9th Cir. 2004). The Dréﬁ EIR/EIS neglects to discuss oBvious, common sense altematives' to
TROA. .For instanr.;e, the Dra_ﬁ E]R/EIS does 'not analyze water oonseﬁaﬁon, building more
resServoirs or allowing water to. be st@n‘ed in Lahc;ntan Reservoir. |

81.  The Draft EIR/EIS draws a_distinctioh between the importance of the State |
Board’s implementation of ‘ghé Petitions to Chénge and the Applications to Approﬁfiéte, and
' state.s tﬁat the: State .Béafd’s apprqval of the Applicé,ti.o.ns to Ap';ﬁropﬁate' i§ ﬁof essential for the
. TROA proj'ect to Vm(jve fon&ard. Hoﬁfgver, the Dfaft EIS/EIR cﬁd not evaluate a scenario where
the .State Board approved the Petitions to Change but did not apprdve the Applicaﬁons to
Appropriate. [t is thus impossible to.asc:ertaiﬁ how The Applicants would implement TROA 7
without the State Boafd’s approval of the Applications, and the Draft EIS/EIR appears
incomplete. | |

82.  The Draft EIS/EIR fails to -include T adequatel}; examine baseﬁ;{é altermatives.
NEPA requires that an environmental impact study adequately consider and disclose the
eqvix'oninental impact of its actions Ey examining current baseline cd_nditions to evaluate

proposed alternatives against. Without establishing baseline conditions, there is simply no way
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to analyze the effect an action will have on the environmer_lt.; See American Rivers v. Federal
Enérgy_Regulafory Commission, 201 F.3d 1‘186, 1185 (9th Cir. 27000). The TROA configuration
is flawed when comparing to current coﬁditions'becaﬁse the TROA alternative includes all of the
embedded assumptions associated with year 2033, To determine the potential impacts of TROA -
on the current operations of the Newlands Project only TROA provisioné should be imposed bn
current condltlons Instead, the document compares TROA 1o a set of artificial, conmved
conditions that do not exist in the Truckee River basm, and the overall 1mpact of TROA appears
significantly less s1gmﬁcant than if the TROA altemative were simply added to conditions that
actually exist in the Truckee River basin. The Draft EIS/EIR does not compare TROA to the
current Truckee River management scheme, govemed by the TRA and determined under the Orr
Ditch Decree. |
83.  The D'ra'ft EIS/EIR also fﬁils to adequately evaluate alternatives and potential

-Imtlgatmg actions. See 14 CCR § 15126.6; Laur el Heights ﬁﬂprovementAsm v. Regents of the
University of Calzﬁamza 47 Cal.3d 376 (198 8). An altematwes analvs1s should contam
sufficient mfonnahon about each altematwe to allow meamngfuI evaluation and comparison
with the proposed proj ect, CEQA and NEPA do not provide for rejection of proposed
altefnatives by interested parties. | However, the Draft EIR/EIS emphasizes that this is exactly the
type of review of alternatives TROA went thr ough and that were eventually adopted by the
environmental review document. Section 2.V of TROA refers to a Repoft fo Negotlators a
‘1'6]:')01'/[ given to‘a select group of TROA stakeholders with mandatory signature authority. The
Report gave the stakeholders an opportunity fo reject éﬂtematives that vfere not detailed in the

Draft EIS/EIR. The Draft EIS/EIR only contzins alternatives the stakeholders did not veto. If



rejection by interested parties were a criteria for disqualiﬁcation of alternatives under CEQA,
thén the a:nalysis of aifematives proscribed by CEQA would be nothing mdre then a post ﬁoc '
1at1onahzat10n to suppon decmlons already made.

84.  The alternatives accepted in the Draﬁ EIR/EIS are counter to existing law, the
Truckee-barson—Pyranﬁd Lake Water Rights Settlement Act of 1990. TROA, the accepted
altemnative in the Draft EIR/EIS, requires water to be storéd and -relea'sed without permission of
the owners of water rights in the Truckee River, precludes certain storage and release for decreed
water rights and users, and provides benefits to non-water-righted uses at the expense of water-
righted uses. These actions are in conflict with the Tmckee-Carson—Pyrannd Lake Water Rights
Settlement Act of 1990. Section 205(a)(2) of the Settflement Act states that water is o be stored
and released from Truckee River Rés_ervoirs‘ td satisfy exercise of water rights in conformance
' With both the Ory Ditch and Truckee River General Electric Decrees. In'adciition, the Setﬂemént ,
Act requires full compliance with NEPA and state taw, inciﬁding CEQA. And CEQA provides' |
that alternatives counter tlo exisﬁng law need not be analyzed . CCR § 15126.4(a)5). Potential
conflicts wﬁh the Orr Ditch and T r'u',ckeg River Geneiﬂal Electric Decrees are fatal to any TROA
altefnative’. - | |

85.  In addition to the faulfy alternatives aﬁalysis of the Dfaft EIS/EIR, the document
1s also blas ed toward the proposed action, TROA, and has prejudiced the outcome and the
selection of alterﬁatives examined in the environmental review. The Draft EIS/EIR is biased in
several respects: the document defines TROA so nan‘owly as to rule out other reasonable
alternatives, and bias in drafting the document appears to interfere Wlth agency obligations to

consider and weigh the pros and cons of each envirommental alternative presented. See



: Muckieshéoz Indian Tribe v. U.S. Fofesr_Service, 177 F.3d 800, 813 (5th Cir. 1999) (agency bias
in picking a pro gra,m or desired outcome at eaﬂy stages of review process apd forgoing all other
reasonable altematiffes); Simmons v. United States Army Corps of Engineers, 120 F.3d 664, 666 -
(7th Cir. 1997} (2gency bias in “Conﬁiv[ingj a purp-ose so slender as to define competing
‘reasonable altématives’ out of consideration {and even out of existence)”).

86. .- The Applicants’ Petitions and Applications are also contrary o CEQA and NEPA
because the Draft EIS/EiR, the only published and available document discussing Tﬁé
Applicants’ environment_al review of TROA, lacks scientific inte.grity'. See 40 C.F.R. § 1502.24
(“Agencies shall insuré the profésgional integrity, inclucﬁng scientific integrity, of the
discussioris and analysis in environmental impact statements. They shali identify any
methodologies used and shall make explicitly reference by footndte to the scientific and other
sources relied upon for conclusions in the statém’ent. A;l.age_ﬁcy may place discussion of
methodology in an appendix.”) Similarly, CEQA also réqui_res égen_ci_es to rely on precise data
when available, and inc_lu_'dg in an EIR facts and Vanah‘rses sufficient to qﬂow for informed _
decision-making. 14 Cal. Code Regs. §l 15151; Citizens of Goleta Valley v Board of |
Supervisors, 52 Cal.3d 553, 568.(199_0). Agenci‘es can rely on computer models- to help make

these analyses, but the models must be relevant to the inquiry and ppdated to reflect current

conditions. Friends of Boundary Wafe%s Wilderness v. Dombeck, 164 F.3d 1113, 1130 (8th Cir.

1999) (upholding use of model that “was fully updated” and relevant); National Wildiife

Federationv. E.P.A., 286 F.3d 554, 565 (D;C. Cir. 2002) .(upholding use of old model because it -

was “quite accurate over these last 25 years and remains an objective, established tool”).
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Wlthholdmg mformahon related to a model’s vanables aswell as a model’s shortcomings, -
violates NEPA. The Lands Cozmczl v. Powell, 395 F.3d 1019 1031 (9th Cir. 2005).

. 87.  Here, the agencies relied upon an outdated versmn of modehng software to
analyze the TROA model and its effects, when new, up-to- -date modelmg software existed. The
agencies also failed to account in the model for the_ effects of low flow véars, or serious drought.

'- At the leest the Draft EIS/EIR must-eontain an acknowledgement that m} flow years and
serious drought are possibilities. See 43 C.FR. § 1502 22. However, the document mentions
neither of these possibilities, and the model faﬂs to account for these pOSSlbﬂltleS Finally, the
model also uses river flows for points on the Truckee R:Lver that are different then thevUSGS
gaging stations for historicr:il_ streamflows. Model output was pfodessed using a program to
eetimate streamflows et the other locations. The use of these estiinates, aud others,. without
adeguate data and rationa,le to support the use of the estimates, render the analysis ﬂawed

88 * Last, but certainly not least, TROA and its last pubhshed CEQA/NEPA document

are contrary to Iaw because they are 1neomprehen31b1e An EIR/EIS must be written in plain, |
elear and concise la,nguacre for public understandmg and review. See 40 CF.R. §§ 1502.8, 40
C.FR. § 1502.1, 14 C.C.R. §§ 15121(a); 15140. Materials that suppor_t the env1r0nmeuta1
analysis must be attached in an a]ependix to the document. 40 CF.R. § 1502.] 8.. In order to
understand the TROA Draft EIR/EIS, the reader must, in turn, understand TROA. However,
TROA is full of cross-references and unique deﬁniuons,r and long rules with multiple exeeptions.
Likewise, the Draft EIS/EIR is also eomplex and difficult to read. It contains a collection of
definitions, jargon and cross-references to other provisions of TROA that embroil the reader ina

Whiﬂwind of concepts. And never once in the Draft EIS/EIR does the docu:meut attempt to set
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forth any factual scenarios or realistic conditions that. the reader or the public could understand.
Tlte Draft EIS/EIR far exceeds the page limitations reoommended by the regulations, énd 18
unwieldy, pralticularly for members of the general public. At the same time, the appendices fail
to provide all necessary data required to permit specialists to fully analyze the scientific basis for
the conclusions ree.ched in the Draft EIS/EIR. -For these-reasons, the Draft EIS/EIR fzils to
satisfy the rea_dability etnd un&erstandabﬂity requirements of CEQA and NEPA, and is contrary
to law_#. : | |
- STEPS THAT COULD BE TAKEN TO RESOLVE THIS PROTEST
. -8 Protestants request that the State Board not rule on the TROA Petitions and
Apphcatlons untit the Revised EIR/EIS document for the proj ject is eomplete and the pubhc
(including Protestants) have had an opportunity to review and comment cn the Final ELR/EIS
The State Board should allow Protestants to supplement their Protest, if necessary, a reasonable
time after review of the Revised TROA EIR/EIS takes place to respond to The Appli cants’
Rev1sed EIR/EIS and incorporate discussion of this document mto Pmtestants Protests.
90.  The State Board should not approve the Petltlons and Applications that unplement
._ TROA until and unless the following terms and conditions are enacted:
a. Terms and conditions are imposed to ensttre that existing water rights iﬁ -
- the Newlands Project are not injured;
b. Newlands Project storage rights under the Orr Ditch Decree are permitted
before any water is stored under TROA;

¢.  The TROA diversions and storage shall be according to a new priority

based on the date of the underlying change applic’atiohs and applications
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to appropriate;

d. All restrictions and requireinents of the TRA, Orr Ditch Decree and
Prosser—Tahoe Excilénge Agreement are imposed on TROA and the
Petitions and Applications; |

e. Any sﬁbsequeﬁt releases of the stored water shall be subject to reservoir
évaporation and seepage losses as well as rﬁér conveyance losses 10 the

new point of diversion in order to prevent such losses being inm;ﬁ'ed by

downstream users; .
f Drought protection is ensured for all downstream users;
2. Current return flow amounts existing under the TRA and Orr Ditch Decree

are preserved;

h.  Current groundwater 1'echafge in downstream portions of the Truckee
River existing under the TRA and Orr Ditch Decree is preserved,

i Measures are taken to protect downstream wetlands and Wildlife refuges;

J. Mea\-sures are taken to protect and preservé water levels in Lahont;n
Reservoir for recreation purposes.

k. Each and every transfer of water between and among upstream reservoirs

must be in accordance Wiﬂ‘l California Water Code transfer statutes to
consider injufy to the public-and existing water rights.
.91.  Since the full scope of TROA is unknown, and environmental review of TROA is '

not complete, Protestants reserve the right to add to or amend or supplement this Protest as more

information becomes available.
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92. _T’hérefore, Protestants réspectﬁllly request thaf ther State Board require The
Appﬁcants to submit Revised EIR/EIS documents pursuant to CEQA and NEPA, before the
State Board rules on thé TROA Petitions and Applications. The State Bo;a.;;i should review the
Revised EIR/E;S documents before ruling on the TROA Petitions ancihpplications, and should
hold a hearing on the TROA Pefitions and Applications after the Revised EIR/EIS becomes
available. Finally, the State Boé:rd should deny the TROA Petitions and Applications, and enter
an order denying the TROA Petitions and Applications, because thé Petitions and Applications
injure prior water rights on the Truckee River, the State Board does nét ha_we jurisdiétion to fe—

' alloc_aic water a,h'eady belonging to Ne\%rlands Project , Churchill County and. the City .of Fallon |
| Wéf[er right owners, and the TROA Petitions and Applications injuré the envirenment, the public
interest, public trust values, and are contrary to 1_3,\2&?. o |
Dated this 2nd day of Aprﬁ, 2007. Respectfully submitted,

il

!
Pl

: v
MICHAEL I. \Z %J Esq.

California State Bar No. 96777 |
McQUAID BEDFORD & VAN ZANDT, LLP
221 Main Street, 16” Floor

San Francisco, CA 94105

Telephone: 415-905-0200

Fax: 415-905-0202

Attorneys for Protestants
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CERTIFICATE OF MAILING

I hereby certify that on April 2, 2007, I served a copy of the attached ST ATEMENT OF

FACTS SUPPORTING TRUCKEE—C_ARSON IRRIGATION DISTRICT’S, NEWLANDS

PROJECT WATER RIGHT OWNERS’, CHURCHILL COUNTY, NEVADA’S & THE

CITY OF FALLON, NEVADA’S PROTEST AND REQ_UEST TO DENY PETITION FOR

CHANGE APPLICATION 15673/PERMIT 11605 (STAMPEDE RESERVOIR) via United

~ States first class mail, postage pre-paid, on the parties listed below:

Martha Kaiser

Mid-Pacific Region

US Bureau of Reclamation, (MP-440)
2800 Cottage Way

Sacramento, CA 95825

Ms. Lori Williams, GM
TMWA

PO Box 30013

Reno, NV 86520

Mr. Kenneth Parr

US Bureau of Reclamation
705 North Plaza Street
Carson City, NV 89701

Brad T. Goetsch

County Manager

Churchill County

155 No. Taylor Street, Suite 153
Fallon, NV 89406

Michael F. Mackedon
Mackedon, McCormick & King
179 South LaVern Street

PO Box 1203

Fallon, NV 89407

Mr. Donald Casazza |

- Washoe County Water Conservation
' 2835 Holcomb Ave, Suite A

Reno, NV 89502

I declare under penalty of perjury of the laws of the United States of America that the

foregoing is true and correct. Dated this 2nd day of April, 2007 in San Francisco, California.
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BEFORE THE STATE ENGINEER, STATE OF NEVADA

DEPARTMENT OF CONSERVATION AND NATURAL
RESOURCES, DIVISION OF WATER RESOURCES

IN THE MATTER OF CHANGE PROTEST AND REQUEST TO

APPLICATION 73783 FILED BY _ DENY APPLICATION
TRUCKEE MEADOWS WATER 73783 PETITION FOR
AUTHORITY TO CHANGE THE PLACE HEARING PURSUANT TO
AND MANNER OF USE OF WATER N.R.S. 533.365; AND
HERETOFORE APPROPRIATED UNDER ' ENVIRONMENTAL STUDY

CLAIM 314 OF THE TRUCKEE RIVER PURSUANT TO N.R.S. 533.368
DECREE AND PERMIT 42732 CERT. 11014 : :

COMES NOW THE TRUCKEE-CARSON IRRIGATION DISTRICT (“TCID;’), by and |
through its attorneys, organized under Chapter 539 of tﬁc Nevada Revised Statutes, whose
address 1s P.O. Box 1336, Fallon, Nevada, 83407-1356, with rcspoﬁsibiiities under contract to
operate and mgintain_fhe Newlands Reclamation Project and to deiiﬁr water to landowners who
have contracted either with the United States or with TCID, and to comply with wﬁter rights
decrees for water rights appropriated by the Uﬁited States under tﬁe Reclamation Act (43 U.S.C.
371, et seq.) and as a party to the water rights decree of the Truckee River, known as the Orrr
Difch becrce {US. v. Orr Water Ditch Co., Equity A-3-LDG U.S. District Court, Nevada,
September 8, 1944), hereby protests ’lthc granting of change application 73 783 fled by Truckee |
Meadows Water Authorit};‘(“TMWA”)ﬁ to change the place and manner of use of water
hcrétofore appropri;':l,ted under Claim No., 314 of the O Ditch Decree (or Truckes River Decree)
and permit 4273.2, cert. 11014, TCID protests the application for the following reasons and on
~ the grounds, to wit: |
i
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‘1. On information and belief, the purported water rights arise from the Truckee River

. B

Agreement (“TRA™), to which TCID is a party, and which is incorpo'ratéd by reference into the
Orr Ditch Décrf:c (U.S. v. -Orr Water Diich Co., et al., CV-N- 73-003. D. Nev. (1944)), and such
rights arise, if at all, based tipon an express agreement of the parties to the Truckee River |
Agreement and not otherwise, and granting the application would vioiate thé compromise
reached in the TRA that allowed the Orr Ditch Decree to be entered.

2. Any chaﬁgc to the compromise reached by the parties to the TRA requires the
consent of the parties to that agreement, which consent is withheld by TCID.

3,  The Application is defective because it attcm#ts to effect a uniltateral modification
to the Orr Ditch ‘Decrae by changing the m, without consent, approval or notiée, and aftempts
to modify the Orr -Ditch‘Decree without approval of the Orr Ditch Court.

4. The Application proposes that the beneficial places of use will be set forth in
applicaﬁons for secondary pernuts cgnsistent with the Truckee-River Operating Ag"feeﬁqent
(;‘TROA”). TROA is still in the environmental review process and there is no guarantee that it
will be approved. Fuﬁhcr, the Application fails to adequately identify a specific project where
the water will be applied for beneficial usé. The Applicant has not demonstrated feasability of
beneficial use of the water, thercfoye, the Application is premature a.n& speculative.

5. The Truckee River Agreement and the O Ditch Decree Control the Distribution
and Storage of Water in the Truckee I%iver Basin. The TRA is incorporated into the Orr Ditch
Decree as 2 part qf the decree itself. See [/ S v, Orr Water Ditch Company, CV-N-73-0003
LDG at p. 86. The TRA sets forth the principles under wﬁjch the Truckee River woul& be

operated and allowed for the stipulated entry of the Orr Ditch Decree. The parties to the Truckee
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River Agrcémcnt are: The United States of America; Trubkac—éarson Irrigation Distﬁct; Wé,shoe:
County Water Conservation District (Conservation District); Sierra Pacific Power Company
{Sierra), 2nd such c;thcr users of the waters of the Truckee River and/or its tributaries, known as
Parties of Fiith Part. The TRA required the Truckee River to be operated on the basis of
Eloﬂston Rates; as established in_ the 1915 .Gcncra;lrElcctric 'Decrée. Unfréé States v. The Truckee
River General Electric Company, Case No. 14861 (N.D. Cal. 1915). For the last 70 years, thle
Truckee River has been managed by the parties to the TRA, éltmg with the Federal Water
Master. Several new reservoirs have been added to the Truckee River watershed that did not
exist when the TRA was executed. These reservoirs are part of the Washoe Project and include
Prosser Reservoir and Stampede Reservoir. These reservoirs are managed in conjunction with
the other re.scrvoirs serving the Truckee River basin. The Applicant Has failed to show that the
pro;ﬂossd diversion and use of water is consistent with the management regime of the Truckee
River as set forth in the Truckee River Agreement and the Orr Ditch Decree. Moreover, any |
unusgd water in the Truckee River is o inure to the benefit of the Conservation District and
TCID. Attempts to alter the aivision of uﬁused water are in violation of the TRA and undermine
the Orr Datch Decree.

6. - The Applicant may not use Béca Reservoir or Lake Tahoe water as proposed in
the Application. These \x.fgj':?r bodies are subject to the terms of the TRA, to Which TMWA, a
successor to the Sierra Pacific Power Company, is bound.

7. On information and belief, the proposed storage and secondary use under TROA
of the water proposed in the Apﬁlication_ {in conjunction with the other similar applications filed

for upstream storage) will interfere with the management of Floriston Rates on the Truckee
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River. Floriston Rates are defined in the TRA as the rate of 'ﬂow in the Tmpkee River as
rﬁeasurcd at £ht3 Iceland Gage, consisting of an average flow of 500 cubic fzet per second (cfs)
each day duﬁng the year commencﬁlg March | and ending September 30 of any year and an
. average flow of 400 cfs each day ﬁ'Oﬁ'l Octobrer 1 to the last day of Fcbruary of the ngxt year.
Water in Lake Tahoe must also be relcasea as required under.the TRA to maintain Floriston
Rates. The TRA sets limitations on when Floriston Rates can be changed and requires that
before thét caﬁ occur, the permission of the Conservation District, TCID and Sierra must be
obtained. In addition, the United States and TCID must agree pursuant to their rights under the
1915 GE Decree. Changes in the flow from Boca Reservoir requires the consent of TCID .- The
TRA also calls for Reduced Floriston Rates under certain conditions that would also potentially
be impacted by the proposed change. The proposed change applications pﬁrport to alter the TRA
m vicﬂaﬁcm of the é.f()rementioned agreeﬁl.ent.

8. Al Washoe Pr@ject reservoirs, include Prosse.r Reservoir and Stampede
| Re.s;ervoir_', must also be operated based on Floriston Rates. The operation of these rcscrvgirs
would also be alterad to the detriment of TCID under the proposed change applications.

9. The Applibation must comply Wﬁh the TRA, uniess and until consent of 21l
parties 18 received. VTCID d.oes not con;cnt. TROA was born from the Preliminary Setﬂemen‘s
Agreement between Sierra Pacific and the Pyramid Lake Paiute Tribe of Indians (PLIT), which
v;:a;.s recognized in the Truckee-Carson-Pyramid Lake Setﬂeﬁeﬁt Act, P.L.101-618, 104 Stat.
13289, November 16, 1990 (the Act). The Act contains a reservation that it is not to be construed
to alter or conﬂict with any existing rights o use the Truckee River water in accordance with the

applicable decrees. The TRA is incorporated into the Orr Ditch Decree as a pr‘art of the decree
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itself. See United Sra;es v. Orr W&rer Ditch Compary, CV-N-73-0003 LDG at.p. 86.
Specifically, the Act states that TROA will “ensure that water is stored in and released from
Truckee River reservoirs to satisfy the cxercisé of water rights in conformance with the Orr Ditchr
decree and Truckee Riycr General Electric decrlce.” 104 Stat 3305, The_refore, even .u'nder
TROA, if adopted, the Application must compiy with the TRA requirements for storage and
maintenance of Floriston rates. The Applicant has made no showing that the proposed diversion
of the water complies with the TRA, nor can it.

10.  The proposed Application fails to adequately identify the beneficial use ofthe |
water, the spéciﬁc place of ‘use, or a specific project where the water will be applied for
beneficial use. The proposed place of use for the applications will be subsequently “....set forth
in applications for secondzry.psnnits consistent with the Truckee Riv.cr Operating Agreemeﬁt."
The Applicant has not demonstrated feasibility of beneficial use of the water; therefore, the
Application is premature and spc'culativcr.

11. , On information and belief, the granting of this Application would injure existing
water rights adjudicated in the Orr Ditch Decree, and under the Orr Ditch Decres such a transfer
caﬁnoi be approvéd if it wili cause injury to an existing right under the decree. Potential uses
under TROA for fish credit water will injure Newlands water users. The historic use of this
water was for irrigation, which provided fdr return flows which could be beneficially used by
Newiands ff;ﬁ-ners.‘ Likewise, the cmrén;c use of this watear for municip;d and domestic provides
substantial retum ﬂowsr. However, uses under TROA for fish water do not provide re@ flows
resulting in injury to Newlands Project farmers, especially in years of drought.

12, 7 This Application along with other numerous similar applications filed by



TMWA/Reno/Sparks are actually joi_nf applicatidns for storage of the cqnsumptivc portion and
direct diversion of ful! di*;fcrsion rate, which violates lNRS 533.330 wherein an application must
“be limited to one source for one purpose.
13.. The Application inconectly names the source of the water an.d fails to designate a
| point of diversion. NRS 533.440(2) specifies “the application shﬁll refer tothe reservoir for a
supply of water.” The Application does not specify the named reservoirs i_n‘EXhibit B asthe
“supply,” rather the reservoirs are named as points.t'o-f divel;si-o.n,rthe source of supply for thé
Applications 1s actually tributaries to the Truckee River. The point of diversion cannotbe a
. storége facility.
' 14.  The Application fails to provide evidence of sufficient capacity in the named
reservours ar the existence of agreements for tﬁe storage of water. NRS 533.440(2) specifies “the
- application.._shall show by documentary .evidcnce that an agrsemgnt has been entered intc; with
the owner of the .fesewoir for a permanent and sufficient interest i such reservoir to Impound
énough water for the purpose set forth in the applicaﬁion.” No such evidence has been provided
in the Applicétion feg_a.rding sufficient capacity in each reservoir and no evidence has been
. provi&ed o demonstrate that permanent storage agreements have been entered mto with the
United States. Likewise, TCID has not gi;fen ‘Appliéant paxmiséian io store credit storage or
exchange water in Donner Lake, Lake Tahoe, or Boca Reg;rvoir.
15. The Apﬁlicaﬁt has provided no evidence of a permanent water righ.t to store the
subject water under California law. They propose to divert water from a point in which they
have no righf or control. The water rights change petitions submitted {o the California State

Water Resources Control Board by the United States/TMWA/Washoe County Water
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- Conservation District for credit storage uu.der TROA in Prosser Rcsérvoir, Boca Reservoir,
Stampede Reservoir, and Independence Lake as well as the two water rights applications for
increasing the storage at Prosser Reservoir and.Stampedc Reservoir are still pending. Thus . the
Application is premature and speculative. |

| .16. The Applicant has not demonstrafcd that the proposed water can be stored in the
rcScrv_oirs without displacing water that would otherwise be stored to the benefit of the Newlands
Project. | |

17.  The Application fails té provide a full understanding of the proposed change.

Because negotiations for TROA are ongoing, the agreement has not been fnalized, and the Draft
environmental impact statement/environmental impact report (“DEIS/EIR™) has not been
certified the Application is inadsquate pursuant to NRS 533.345 wherein any application to
change the place of divcrsiom manner of .usc, or place of use must contain “_._.such information
as may be necessary to a full understanding of thé proposed cﬁange.” This 1s particularly true
'because the appiications for secondary permits have not been filed aﬁd the potential impacts
cannot be fully understood tntil TROA is finalized, if at all, and the beneficial uses and places of
use are identified. It is noted that such secondary permits are not pubiisﬁed in accordance with.
NRS 533.440 and thus, even though the actnal points of diversilon and the source of such
diversions are not shown in thé Application, the Applicant(s) are attempting to bypass the notics
provisions, thus shifting the burd(;ﬁ. ;:0 potential protestants to monitor application filings for the
subsequent secondary permits and file additional protests at that time.

| 18..  Exhibit D of the Application describes the intent tc store onljz the consumptive

use portion of the water right and includes incompiete and vague language that the consumptive
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use portion shall be at least 2.5 acre feet per acre. This is problematic for two reasons. F irst, it
appears the langnage is vague to allow the VAp’plicant at some later time to aftempt to increase the
storage rate béyoﬁd the specified 2.5 acre feet per acre. If the Application is approved, it should |
- specify that “the coﬁsﬂmptive use portion shall not exceed the actual consumptive use portion of
thé water right, as detex_mi_ned by the State Engineer.” Second, ﬁle Application (and 111 many
instances the.ﬁnderlyin‘g permits and certificates) does not expressly state the number of acres to
be used in dcterminfng‘ﬂle storage quantity uﬁdér each right. Thp Application should spéciﬁc:ally
state the fumber of acres associated with the underlying water right. Moreover, the Appiication
does not state the actual amount of water in acre feet that will be stored in thé reservoirs_, making
the Applicaﬁion defective, |

19. | The App;lication for “Primary Storage” and “Secondary Uses™ will dramatically
alter the flow regime of the Truckee ﬁjvcr with potential injury to Newlands Project water right
owners. The Application.speciﬁes the proposed period of use as January 1 to December 31 of
each year, whereas the existing periéd of use is generally “as decreed.” The underlying water
rights for the claims Iin the Orr Ditch Decree were' originally used for irrigation purposeé, thus the
historical diversion pattern was on an mig‘ation. pattern. The Orr Ditch Dcércc doss not specify a
prescribed iTigation season rather it is ﬁurposcly left ‘0psn to allow for flexibility in changing
hydrologic ﬁcnditions. Although the prior change permit was issued without restricting the
municipal use to a historical diversion pattergl; t-he permuts generally contain language to the
effect that the permit is issﬁcd subject to the terms and conditions of the O Ditch Decree and
“with the understanding that no other rights on the source [Tmckeg River] will be affected by the

change proposed herein.” | Further, the prior change permit was issued aﬂowi_ng municipal and
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domestic uses for a period of use specified “as decreed.” Year-round nse of water historically |
used on an irrigation pattern may cause injury to downstream rights and that ﬁroposcd storage of
these rights increases the potential for injury to downstream rights. If the Applicant is allowed to
store these water riglﬁs in the non-irrigation season with éubsequcnt Ircieases for municipal use ar
for conversion to fish water, the regime of the Truckee Rivef will be dramatically altcreci
resulting in potential injury to existing water right owners. The prop_oscd period of use shounld be
restricted to the ‘;ilrigation season” 28 determined each year by the Federal Water Master.

20.  The amount diverted (either into storage or by dircct di\lfersic‘)n) should be
restricted fo the 25 percent maximum monthly amoun;t m accordance with the Orr Ditch Decree.
See United States v. Orr Water Ditch Company, CV-N-73-0003 LDG at p. 88.

21. 'ic Application is defecﬁve because _thcrc is no mformation provided regardmg
the releases aﬁd use of the stored water and thus the potential injury or impacts cannot be
asc_:crtained. |

22, Itisunderstood from review of the TROA DEIS/EIR that the stored water will be
used as (1) subsequent municipal releases and diversions or (2) the expanded uses tnder TROA
to include conversion to fish water, releases for minimum instream {Jows, and releases for the
broader iqu_cr Truckee River strcamﬂow‘ obj ecﬁves. Any subsaquent reieases of the stored water
should be subject to reservoir evaporation and éeepage losses as well as river conveyance losses
to the new point of diversion in order to prevent such Iessss from bei;lg mmcurred by the
Newlands Project.

23. By drverting water and storing it in up Strcaﬁl Teservolrs, the Application is |

keeping water out of the river to the detriment of other water right holders, particularly in yeais
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of drought. Further, agreements wouid be required Wiﬂ’l' users of both Truckee and Carson River.
waters fcﬁ modification of certain established water rights. _No such agreement has been
obtained.

24, | Storag_e n up-s%reaﬁ IEServoirs is to the detriment of Lake Tahoe. The water
which is the subject of the Application, which wonld otherwise be credited info storage in Lake
Tahoe, will result in an artiﬁcial decrease in thcr Lake Tahoe levels, adversely affecting water
rights under Claims No. 3 and 4 of the Orr Ditch Decree. Further storage in up-stream reservoirs
is counter to the 1990 Settlement Act which states that TROA may include “methods to diminish
the ljkalihood of Lake Tahoe dIbpping below its nafu.ral tim . ..” Approval of the Application
would havc the exact opposite effect. |

25.  On information and belief, the purported App-licati_on will ncgative]y impact
Hydrographic Basin 87. The flow of the Truckee River 18 hydrographically linked to
underground water, By storing water in upstream reservoirs thai normally flowed in the river, the
Apfalication (111 conjﬁnction with the other siﬁilm applications filed for upstream storage) will |
regatively impact recharge of Hydrographic Basin 87. Further, TMWA currently utilizes
Hydrographic Basin 87las a source 0&' substantial water which is pumped from the basin, lBy
storing water ui)-s’n'eam they are in effect utilizing the water twice to the detriment to other water
users whose water will now recharge the basin, especially in times of drought. Removing this
water from the basin prevents it from partially recharging the a_,qui‘fcr. Well pumping then must
use other groundwater that is hydrographidalljf connected to the Truckee River, thus affecting
flows in thrc river for downstream users.

26.  Based uporn information and belief, the Applicant will divert a portion of their

10



N

surface water rights that historically go torc-chargc Hydrographic Basin 87.‘[0 the named up-
stream reservoirs. This will unreasonably lower the water taBle resulting in injury to others who
have wells in the Truckee Meadows. The State Engineer must take into account whether the |

. proposed change conflicts with profactable interests in existing domestic wells as .set forth in
NRS 533.370(5). These wells must then draw water that is hydrographically cbnnected to fhe
Truckee River, thus adversely-affecting downstream water right OWners.

27.  Basin 87is designated by the State Engineer under Chapter 534 of the NRS, and
moving surface water from the basin will have a detrimental effect on the groundwater.

28.  The application is premature, speculative, and detrimental to the public interest as
~ there are a mumber of conditions that must occur before the water may be utilized as proposed in
- the application, including: (1) no permanent agreement to store water in the named reservoirs,
(2) no permission to store water in Donner Lake from TCID, (3) TROA has not been finalized,
and (4) the California State WatsrrResource Control Board Ir_las not issued permits to store this

water under California Iaﬁf. Nevada law mandates that the State Engineer eithcr approves or
' dcnicé an application, and an apflicaﬁon can not be contingent on subsequé;nt conditions. NRS
533.370. At this time there is insufficient information for the State Engineer to act.

29.  On information and belief, Applicant intends with the secondary use to use the
water below the current point of diversion. Any secondary use below the original point of
diversion should be treated as a new application with a priority date as of the daté of the change
application to prevent injury o existing water right owners. Further, the Ap‘plicaﬁt has no right
to divert and use x;vatel_' at diversion points outside of Truckee Meadows. Moreover, a ;:hange in

the point of diversion downstream will have a negative effect on upstream and downstream users.
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30, Storage of water at Stafﬁéedc Rcséwoir which otherwise would be stored in
Lahontan Reservoir can not be.accomplishcd without agreement with TCID. No such agreement
has been made in regards to this Application.

31. Upon information and belief, the proposed change Application Wiﬂ violatea 1994
Agreement between Sierra and TCID regarding Water Rights.

32.  The amount of acreage shown on the Applicatioﬁ is more than the consumptive
use portion. If approved, the Application should be limited to the actual consumptive use
portion.

33. I such applications are approved any permit should be issued subject to the .
following spéciﬁc conditions: |

a. Assure that all irrigated lands and residual acreage agsociated with prior
‘transfers do not receive any Truckee River water either inadvertently or directly.

| b. | The diversion shail be according to a new priority based on the date of the

undetlying change applicaﬁon.

c. The period of ﬁse for the first diversion éithcr into storage or for direct
~ diversion at tbe water treéﬁnent plants mﬁét be restricted to the imrigation season specified by the
Federal Water Master.

d The first diversion either into storage or for direct diversion must be
restricted to the 25 percent maximum monthly amount n accordanpe with the O Diic;]secree.

e. ~ The consumptive use portion to be stored in the reservoirs shall not ex;eed
the actual consumptive use portion of the water ﬁght as determined by the State Engineer,

- calculated based on a spcdiﬁed number of acres provided in the pérmjt..

12
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£ The non-consumptive use pqrtién shall remain in the river to protect thé
historical flow regime of the Truckee River,

g Any subsequent re'léases of the sto‘red water shall be subject to resérvoir
evaporation and seepage losses as well as river conveyance losse§ to the new point of diversion .
In order to prevent such losses being incurred by downsfream Uusers.

h. | Proposed accounting forms shall Ec approved by the State Engineer and
the Federal Water Master tradking by right and priority amounts of water including but not
limited to diversion to storage, difcct diversion, exchanges, convcrsioﬁ to fish \#atcr, subsequent
reservolr releases, reservoir losses, and river conveyance losses.

L. Conditions to insure that the proposed storage of water can be stored in the
reservoirs without displacing water that would otherwise be stored to the benefit of the .Ncwlands _
Project.

i NRS 533.440 (1) provides that there is no notice requirements for
secdndary permzts Herf:, the uhlcnown and speculaﬁve nature of the secondary uses m the
application could.result in injury to other water righ;t owners. Therefore, there should be a
specific notice requirement for secondary uses with this Appli'cation; if approved.

k. The transporfation component of the water should be stored in Lake Téhoe
for use by other water owners entitled to diversions under the Orr Ditch Decree.

1. The permit is issued subject to the terms and conditions of the O Ditch
Decree and with the understan&ing that no other rights on the source Truckee River will be
affected by the change proposed.

m.  The permit is issued subject to uses for a period of use specified “as

13
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decreed.”

.,
n ]

34.  Since the full scope of this project is unknown and referenced subsequent
secondary recovery applications will be filed which are not published, TCID reserves the right to
add or amend this Protest as more information becomes availaﬁic. . -
35. On information ;md belief, the water rights at issue have been abandoned or forfeited
due to non uvse,
| THEREFORE, TCI'Dl respectfully requests that the State Engineer requil;e hydrological\
and cnvironmcntal impacj; studies to be conducted pursﬁant to N.R.S. 533;368, that ﬂm State
Engmeer hold a hearing bn the application, and that the application be denied and an order be
entered by the State Engineer dcnyﬁg said application.
/i
/1
Iy
i
i
/i
/i
i
/Y
i
Y

e
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8wy Com. Expires 0122, 2067

Respectfully submatted,

Al

MICHAEL J. VAN ZANDT, Esq.

Nevada State Bar No. 7199

McQUAID BEDFORD & VAN ZANDT, LLP
221 Main Street, 16" Floor

San Francisco, CA 94105

Telephone: 415-905-0200

Fax: 415-905-0202

Attorneys for Truckee-Carson Irrigation District

Subscribed and sworn to before me thislm day of@e&éﬁ&a—%@ﬂf.—/)ﬁm/f 1 A

Ohdne. b fen -
Notary Public ' !j
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CERTIFICATE OF SERVICE

I, the undersigned, declare under pcnalty of pezjury that I am over ﬂle age of eighteen
years, and that ] am not a party to nor interested ir this action. On the date stated below, I cansed
to be served a frue and correct copy of the within PROTEST AND REQUEST Td DENY
APPLICATION 73783; PETITI(jN FOR HEARING PURSUANT TO N.R.S. 533.365; and
ENVIRONMENTAL STUDY PURSUANT TO N.R.S. 533.368 by the method indicgted |

below:

By First Class Mail - T caused each such envelope, with first-class postage thereon fully prepaid,

.t,o be deposited in a recognized place of deposit of the U.S. mail in San Francisco, California, for
collection and mailing to the office of the addressee on the date shown herein following ordinary

business practices.

and addressed to the following parties listed on the attached Service List.
I declare under penalty of perjury that the foregoing 18 frue and comrect. Executed on May

10, 2006 n San Francisco, California.
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—
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Dené W, Tatmon '
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lOR]GINAL SIGMNED BY

Ji11 B. Dunlap, Member © Walter 6. Pettit, Chief

' J"ﬂE j.lorwsa Division of Water Rights

— ———

Stampede Reservolr, Application 15673 {Permit 11605)

This memo is in response to your note on a copy of Mr. M. A, Catino's
letter of May 5, 1980. This note asks if the proposal to again release
water stored in Stampede Reservoir to aid in restoration of the Pyramid
Lake fishery 1s consistent with any water rights in California.

The U. S. Water and Power Resocurces Service has no rights for use of this
water in California (except for recreation at the reservoir}., Permit
11605 (AppTication 15673) covers direct diversion of 350 cubic feet per
second from about April 1 to about November 1 and collection to storage
of 126,000 acre-feet per annum in Stampede Reservoir throughout the year.

- for demestic, municipal, industrial, irrigation, flood control, fish
culture and recreatfonal parposes. The place of use is Trucksee Meadows,
gross acreage 36,340, net acreage 26,800 and Newlands Project, gross o
acreage 107,140, net acreage 70,000, The Service has no other California
parmits for this water, : ' | : '

The Service states in.its progress reports that use of water under this
permit 1s 1imited by coutt decision Pyramid Lake Pafute Tribe of Indians
v. Roger €. B. Morton, Civil Action Ro. Z506-70, and until pending court
actTons are settled, none of the water developed by Stampade Reservelr is
permitted to serve any purpose except maintaining of flows in the Truckee
River below Demby Dam. The time for completing use under the permit
“expired in 1976. WPRS filed a petition for extension at that time. Board
- action hes been deferved on it and other petitions in the Tahoe-Truckee
River watershed, ' - ‘ '

R. Attwater
#. Bard

J. Miller
L. Mitchell
¥. Aljibury
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VAN ZANDT LLP o FAX:- 415/605°0202

: Dec’ember 30, 2004

V14 EMAIL (iparr@mp.usbi.zov)

Mr. Kenneth Parr

17.S. Department of the Interior
Bureau of Reclamation _
Lahontan Basin Area Office
705 North-Plaza Street =
Carsen City, Nevada 85701

nts on Draft Truckee River

Re:  Truckee-Carson Irrigation District’s Comme
Statement and Environmental

Operating Agreement Environmentalrlmpac‘t
Impact Report o e

Dea} Mr, Part:

, On behalf of the Truckee-Carson Irrigation District (TCID), Lhereby submit comments on
the Draft Environmental rnpact Qtatement/Environmental Impact Report (Draft EIS/EIR) for the
" Truckee River Operating Agreement (TROA), TCID and this firm commented on the 1998 Draft
" EIS/EIR and those commients still apply. I incorporaie those comments by reference and attach
- them for your cm_weniencé. I also adopt the comments of Churchill County and the City of
Gallon. 1 have also attached comments from M. Charles Binder, President of Binder &

- Associates Consulting, Inc. (Binder), a water res'our_c’es‘expert,'and from Drs. Devraj Sharma and
Willern Schreuder, President Emeritus and President of Principia Meathematica, Inc. (Principia),
experts in Water Te50Urces modeling, The compients of these experts are also submitted on

behalf of Churchill County and the City of Fallon. I appreciate the opportunity to comment on
this very important proposal, one thet will affect not only the participants in the TROA '
. negotiations but also all of the waier users in the Truckee River W atershed.

ents on the Draft EIS/EIR in this letter, 4 o

. These comments are organized as general comm
py of the previous comments from

separate attachment addressing page by page cormnments, a ¢o
- this office on the 1298 Draft EIS/EIR, and the comments of Binder and Principia.

- BACKGROUND.

The Truckee River and its tributaries supply water to several hundred thousand

individuals, to farms, ranches, businesses, and 10 flora and fauna over a vast ares, stretching from
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the Sierra Nevada Mountains to the Stillwater Range in Churchill County. There are several .
thousand individuals and entities that own water rights from water supplied by the Truckee River
and its tributaries. These water rights were adjudicated in the Orr Diich Decree, U.S. v. Orr )
Water Ditch Company, Case No. Equity A-3 (D.Nev. 1644). The Orr Ditch Decree was finalized
_ ‘after the parties agreed to stipulate to its enfry affer they had entered Into the Truckee River -
 Agreement (TRA) in 1935, The TRA was negotiated to settle all remaming disputes concerning
‘the allocation of water ‘from the Truckes River and to astablish a scheme for the management of .
the reservoirs and :_resomtces associated with the Truckee River, incinding Take Tahoe and what

was to become Boca Reservoir.

.. The main participants in the negotiation of the TRA were the United States of Amer'ica;
- TCID, the Washoe County Water Conservation District {Conservation District), and Sierra

. Pacific Power Company (Sierra). A portion of Sierra’s water resource responsibilities have been
taken qver by the Truckes Meadows Water Awuthority (TMWA). Parties of the Fifth Part, or
other individuals using water rights from the Trackee River alsa signed the agreement. TCID, -
+the Coriservation District and Slerra were assigned responsibilities for managing the river, since

they were the major owners of water rights. The United States also was assigred a role since it
‘had 2 major interest in facilities, including the dam at 1Lzke Tahoe, Derby Dam, Lahontan -
Reservoir and the Newlands Project. The Federal Water Master, appointed by the Orr Ditch
“court also had a major role to play inthe manage:ment of the River.” There are many important '
' componerts of the TRA, but he most important ones are the management of the reservoirs and -
[ ake Tahoe in order to meet Floristan Rates in the Truckes River. Floristan Rates are designed

to ensure that there is sufficient flow in the river to satisfy power generaﬁon requirements under
thé river so that - '

the General Electric Decres of 1615, and to engure sufficient flows in

dowmnstream irrigation, domestic and mitmicipal and industrial (M&T) demands are met. These
would include demands of the Newlands Project cnder Claims 3 and 4 of the Orr Ditch Deczee
+o store water in Lake Tehoe and I ahontan Reservoir and to allow diversions at Derby Dam for
irmigation, domestic and Tivestock and for carryover stOTage. Without the TRA, the Orr Ditch -
Decree ceuld not have been entered 2s a final decree. The stipulation entered into by the parties. -
prohibits withdrawel from the stipulation and makes the stipulation irrevocable. Any changes,
thersfere, to the TRA requires the consent of a1 the parties to the TRA. '
After the Orr Diieh Decree was entered, disputes argse conceining the amount oI water
shat the United States had allocated for the Pyramid Lake Palute Tribe of Indians (PLIT). Thess
‘disputes culminated in several significant evenis, including a suit by the PLIT to force the
egulate diversions fom the Truckss River to the Newlznds Project and

ecretary of Interior to r :
m the Newlands

an atternpt by the United States 10 reallocate waler in the Truckee River fro 7
Project to the PLIT. This attempt was halted by the United States Suprems Court in the case of
Nevadav. U.S., 463 U.8. 110 (1983). The Court ruled that the Orr Ditch Decree barred the .

United States from reallocating the water of the Truckee River once the decree was final, The
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Secretary of Tnterior has continned to régulate diversions. from the Truckes River through the '

Newlands Project Operating Criteria and Procedurss (OCAT), first promulgated in 1967, and .
rmended in 1973, 1988 and modified in 1997, The GCAP s intended to ensure that the

Newlands Project complies with all applicable decrees, including the Orr Diich Decree.

For the last 59 years, the Truckse River has been managed by the parties to the TRA,
along with the Federal Water Master. Several new.reservoirs have been added to the Truckee
River watershed that did not exist ten the TRA wes executed. These reservoirs are part of the
Washoe Project and include Prosser Reservoir and Stampede Reservoir. These reservoirs are -
memaged in conjunction with the other reservoirs serving the Truckes River basin; however,
Stampede Reservoir is primarily managed as storage for water for endangere
in Pyramid Lake and the Lower Truckee River.. -~ . IR

- In 1988, Qierra and PLIT negotiated the Preliminary Settlement Agreement (PSA), which
purports to set forth a process 10 settle disputes between Sierra and PLIT cver uses of waters in
the Truckee River, but primérily allows for stol*age of water owned by Sierra in upstream
resafDirs for drought protection for the Truckee Meadows. In returm, the PLIT would be dble to -

PSA ‘was modified and then ratified by the United States. The PSA also became the foundation
for the initiative to settle certain litigation the PLIT had initiated through federal legislation.

' Thus wes born the Truckee-Carson-Pyramid Lake Settlement Act, P.L. 101-618, 104 Stat. 3289,

November 16, 1990 (the Act).

The Act included provisicns for congressional approval of the interstate aliocations of

water between Nevada and Celifornia and for the negotiation of the Trackee River Opérating

Truckee River. Thereis a significant question whether any parties 10

* As noted above, the major management decisions on the Truckee

Agreernent, which would use the PSA as jts start point. The TROA provisions of the Act 2lso

. required that water rights along the Truclkee River be protected. Moreover, the Actalso

ed to alter or conflict with any existing rights

contained a reservation that it was not to be constru
decress, including the right of

to use the Truckee River waisr in accordance with the applicable

" the Newlands Project to divert water ai Derby Dam.

WATER RIGHTS ISSUES

The TROA purports 0 supercede all prior agreements regarding the management of the
the TRA can unilaterally

dispose of the TRA and replace it with a different management scheme without the consent of all

parties to the TRA. Moreover, certain JTocations of water in the TRA are not preserved in the

TROA and the TROA purports to alter the manner in which Floristan Rates are set in the river.
River revolve around the

d and threatened fish

- comyert fhis drought protection water info Fish Credit Waksrif it is ot needed by Sierfd, The-~
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maintenance of Floristan Rated to meet the water right demands of the decree. TROA in many
ways dismantles not only the management structure associated with Floristzn Rates and storage '
in reservoirs to meet these rates but also alters the manner in which the rates are reduced and
completely alters the characteristics of the water saved through such reductions. The long and
short of this is that the water is no longer saved for the benefit of all water users on the river.but
is saved only for TMWA and/or the DLIT. The water right owners in the Newlands Project are
completely cut out of this process and no longer have even.z seat at the table to decide how the

water in the river will be managed.

TROA purports to creaie carryover storage rights in the upstrearn reservoirs and even
rémoves water from storage in Iahontan Reservoir which is then stored in these upstream -
reservoirs, osténsibly for the purpose of preventing spilis at Tahontan, The truth is that this
initiative, which is part of TROA but neither analyzed or modeled in the Draft EIS/EIR, is
 designed to hold water that 1s part of the Newlands project water right owners carryover storage -
". right in Lahontan, in the upstream reservoirs where it will be comverted to fish water for the - '
benefit of the PLIT. This is exactly the type of resllocation that was barred by the U.S. Supreme
Courtin 1983. Incontrastto the carryover storage rights of the Newlands Project, Siemra,
TMWA, PLIT and others are allowed to store water in upstream reservois and to carryover such

i storage from year to year by establishing a system of credits. oo

. TROA also claims that the credit waters stored in these upstream reservoirs will attain the
characteristics of Privately Owned Stored Water. This means that such waters can be stored in
the reservoirs and when released, no sransportation losses are applied until the water reaches its
pew point of diversion. “This means that water stored for drought protection by TMWA that
normally would be diverted in the Reno/Sparks area will now be stored with no losses and

converted mto Fish Credit Water. The Fish Credit Water, when it is released, will have no,

transportation losses applied until it reaches Pyramid Lake. Thus for the distance from Sparks to
losses applied and the water needed

Pyramid Lake, some ffty miles, there are no transportation

to-transport such credit waters comes out of the flow In the river thet wold otherwise be available

to divert by others along the river without regard to priority of appropriation. To declare that '
water that 1s not €ven decreed water such as fish water o fish credit water is permitted to have
carryover storage and no transportation losses a]evaies this water above other decresd water with

2 clearly higher priority and with decreed rights.

_ TROA also purports to be adle to alter the way in which Fleristan Rates are reduced
" witheut regard to the rights of Newlands Project water right OWLETS, including rights to store
water for drought protection. The negotiators of TROA have seen fit to remove TCID as a
participant in any of the management decisions and have provided 1o protection for the rights of
" Newlands Project water rights owners, other than the State of Nevada, On averzge, 60,000 to
100,000 acre feet of water is Giverted from the Truckee River for the benefit of the Newlands
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Project. This is compared to an average flow of about 600,000 acre feet. Thus water right
cwners with a significant inferest i1 the waters of the Truckee river are being sliminated from its -
management. Moreover, in addition to control over Floristan Rates, the TROA purports-{o
include credit storage in Lake Tahoe adverse to Claim 4-of Orr Ditcl and to allow Donner Lake
water, of which TCID owns and undivided one half, to e divided and credited by TMWA for
drought protection and/or converted to fish credit water. This is a direct and substantial impact
on the Newlands project. Finally, TMWA and Sierra are permitted to store hydroeleciric power
generation water, water that has a non consumptive use, and to eliminate that water from flowing
i the river by converting it to Fish Credit Water, which requires it to bypass Derby Dam. '
Normally, this non consumptive use by TMWA or Sierra would continue to flow in the river and
would be available for diversion by TCID. This is a direct and substantial impact on the |
Newlands Project. PR | : ' ‘

PURPOSE AND NEED FOR THE ACTION

. The Draft EIS/EIR states that there are Two ﬁrimary pu’rpbses for the pro?ossd action,
- TROA. First, the action will provide drought protection for the Truckee Meadews. Second, the
* proposal will provide additional water for fish flows to Pyramid Iake for endangered and

threatened species and will better time those flows. All other purposss for TROA appear 10 be
ddition to those favoring’

- secondary at best, even though the primary purposes of TROA, ina
DLIT and TMWA, are to protect all water rights on the Truckee River, to provide for flood

© protection, and to minimize the costs to the Secretary of operating and mazintaining Stampede
. Reservoir. ' ' - ' o : ' '
" When all is said end done, TROA provides for enhanced protection for TMWA’s water
" rights, and elevates water used for fish above sl water rights on the Truckee River. As S

demonsirated in the Draft FIS/FIR, the benefits to Pyramid Lale from TROA are questionable if

not negligible. Overall, the flow regimes 1, 2 and 3, favored by PLIT will actually ocour less

frequently under TROA 25 compared to No Action, and Most 1ikely will occur less frequently as
compared 1o Current Conditions. Further, TROA only provids an additional 5240 acre feet of :
water 1o Pyramid Lake on average, b arnount that i within the gage €10l for the gage at Nixon.
Thus, TROA; as compared Current Conditions provides queétioflable benefits. '

_ Tn comparison, TROA; if adopted would have significant impacts on the water IS50UICes .
~ available to the Newlands Project. Although the Twater TESOUCEs COINPULST model used o -
sapport the analysis in-the Draft EIS/EIR we believe is fatally flawed, even that medel shows that
wnder extreme drought conditions, an additional 8000 acre fest of shortages will occur in the
Newlands Project.. See Coruments of Principia attached. This s & significant impact since P.L.
101-618 prohibits any alteration or conflict with decreed rights. The flawed Truckee River
Operations Model (TROM) has been used to provide long term averages as the output that is
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iﬂ‘c_lude.d in the Draft EIS/EIR. The use of long term averages tends to thask the true impacts on a
- yearly or even orr a monthly basis, as the peaks and valleys tend to flatten out over 2 100 year .
- gveraging period. - A look at individual years reveals that there will be shortages on the river

" caused by the implementation of TROA. |

Moreover, the TROM uses flawed assumptions in order to accomplish its analysis,
- especially in the No Actien Alternative, For example, the No Action Alternative assumes that all
irrigation rights in the Truckes Division of the Newlands Project will be eliminated, It also
assumes that only a small number of acre feet of M&I water will remain in Fernley. The No
~ Action Alternative also sssumes the elimination of a significant derand from the Carson
© Division to the Newlands Project; it assumes the divided use of Donmer Lake water; it assumes -
 that Lahontan Reservoir has no caryover storage right; it assumes that water quality water will
be used at 133 percent of its duty; it assumes that wetlands demand is 2.99 acre feet versus 3.5

‘acre feet) it assumes that afﬂciencies i1 the Newlands Project of 65.4 percent regardless of water
supply conditions; it assumes that water quality water can be stared upstreamt; it assumes that
PLIT will fully utilize its Claims 1 and 2 water: it assumes that PLIT has obtained rights fo all
ruckee River; it assumes that factors used to caleulate monthly
accretions are the same always; it does not calculate stream conveyance losses; it does not model
Newlands Project incentive credit water; it assumes that inflows from the Carson River to

* Lahontan will not change. See Comments of Binder attached.

‘unappropriated water on the T

_ None of these assumptions or omissjons are realistic for many 16asons, and as explained

in the detailed comments aftached, meny of the assurnptions are simply erToneous or are too
speculative at this point to assume that they will occur. Since the TROM is based on these faulty '
. assumptions, the output from the model which is the basis for the impacts analysis in the Draft

- EIS/EIR skl ghly suspect.
ALTERNATIVES ANALYSIS

1. The Draft EIS/EIR Fails to Explore and Objectively Evaluate an Adequate Range
_«ofAlternatives, and Specifically Failed to Examine Other Viable Altern atives.

- A draft EIS/EIR must consider 21l reasonable alternatives in depth. This requirerment Is
equally applicable to both 2 draft and final EIS/EIR. See 40 C.F.R. §5 1502.9(2) and 1502.14,
The specific obligation 1o consider a range of alternatives is set forth in the regulations as

follows:
[Thé Agency] should p:rescnt the en\'firom'cntal 1mp acts of the proposal and the |

alternatives in comparative form, thus sharply defining the issues and providing a
clear basis of choice among options by the decision maker and the public. In this
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section ageﬁci'eé shall: (2) Rigorously explore and obj'ec’.cively evainate all
reasonable alternatives, and for alteratives which were eliminated -from 'detailed

“study, briefly discuss the reasons for their having been eliminated. (b) Devote

‘substantial treatment to each alternative considered in detail including the
proposed action s that reviewers may evaluate their comparative merits, @

Include reasonable alternatives not within the jurisdiction of the lead ageney. (d)
Include the alternative of no action. (&} Identify the agency’s preferred alternative

" or altematives, if one or more exits, in the draft statement and identify such

éltern_ative in the final statement unless another law prohibits such preference.

See 40 C.F.R. § 1502.14. In the present case, only fhree alternatives were considered: no action,
Local Water Supply Alternative (‘LWSA™) and TROA. The altermatives enalyzed, however, are
insufficient to satisfy the obligation to analyze a range of alternatives. The deficiencies in this
analysis include the following: ' - C ' |

2.

- The ]jl‘aft EIS/EIR failed to consider an a&equate nuzﬁbér or range of alternatives.

Only three alternatives were considered, the No Action alternative, the LWSA,

‘and the TROA. The No Action alternative and the LWSA are virtually identical.

See e.g. Table 2.1 (Comparison of water management provisions among the
alternatives); see also Draft EIS/EIR, p. 2-10 - 2-26. Under the LWSA

alternative, all elements of Truckes River reservoir operations, river flow

- management, Truckee River hydroelectric plant operations, minimum reservoir

releases, and reservoir spill and precautionary release criteria, and water

‘exportation from Lake Tahoe and upper Truckes River basins are all presumed to

be the seme as under the No Action alternative. Further, the LWSA is
speculative, representing water supply options that may be anithorized by State and
local governmental agencies if the TROA is not implemented. See Draft EIS/EIR

p. 2-23. Accordingly, considering only a No Action alternative along with a

virtually identical altemative (LWSA) is tantamount 10 considering no alternatives

at all.

_ The Draft EIS/EIR fails to rigorously explore and objectively evaluate all

reasonable altematives. Alternattves not explored or obj ectively evaludted
include the construction of additional reservoir facilities, use of additional storage

" capacity in Lahontan reservoir, transbasin importation of surface water and
* groundwater suppliss, conservation measures, inereased use of conjunctive use
- and groundwater banking, and water leasing that would allow water users to

temporarily forego the use of water for payment. The existence of these viable but
unexamined alternatives renders the Draft EIS/EIR deficient. See Westlands
Water District v. United States, 376 F.3d 853, 358 (9% Cir. 2004); see also
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_ ]Vfﬁckleshoo‘f Tndian Tribe v. U.S. Forest Service, 17T F 3d 800, 813 (9™ Cir.
1999). .

¢. - The Draft EIS/EIR fails to identify 2 legitimate basis for dismissing the
.. zlternatives considered and rejected and TROA components considered and
" rejected. See Draft EIS/EIR Attachment G; see also Draft EIS/EIR, p. 2-3 (other
Jlternatives to TROA rejected during the negotiating process). The public
" interest in the environmient and in ensuring that all alternatives were considered
cannot be lirnited or defeated by agreements between parties. See e.g Simmons V.

_-Uﬁifed.SrareS Army Corps of Enginéers, 120 F.3d 664,670 (7" Cir. 1997).

d. The Draft EIS/EIR fails to explore and objectively evaluate all reasoneble
" alternatives, and fails to fully explicate its course of inquiry, its analysis, and its.
" reasoning with respect to these alternatives. In reference to the alternatives which
. were considered and rejected, all documents and data relating to the alternatives
have not been produced. . See Draft EIS/EIR, Attachment G. Material and
- underlying data cannot be incorporated by reference in the Draft BIS/EIR unless it -
is rezsonably available for inspection by interested persons within the time '
.allowed by comment. See 40 CRR.§150221L - '

e. The Draft EIS/EIR is biased toward the proposed action, TRCOA, and has
© prejudiced the outcome and the selection of alternatives examined. Moreover, -
' ‘zétion has been initiated, including but not limited to the filing of transfer
_ applications, to give effect to the TROA, which limits through acticn the choice of
other reasonable alternatives available - See Draft EIS/EIR, p. 3-396 - 3-402,

2, The Draft EIS}’EIR Is Deficient Because It Failed To Include a Baseline
Alternative. o ' FE O

- Tn the Binder Cominents, Mr. Binder notes that the failure t0 analyze current conditions, -
(or & baseline slternative) masks the true inpact of the TROA. When compared to the "No
Action” alternative that was examined in the Draft EIS/EIR, the impactof TROA appears io be .
significantly less than when you compare to current conditions. See Binder Comments.

Tn American Rivers v, Federal Energy Regulatory Commission, 201 F.3d 1186 (9" Cir. 2000),

© the Court examined this issue, although the reverse problem was presentsd. In that case,

opponents of a ydro power license objected to the use of existing environmental conditions as a
baseline for comparing proposed alternatives. The Ninth Circuit, however, concluded that the
use of baseline or existing conditions complied with provisions of NEPA. Moreover, the Court
noted that such a comparison is necessary. The Court wrote:
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A baseline is niot an independent legal requirement, but -ather, a practical requirement in
environmental analysis often employed to identify the epvironmental consequences of a
proposed agency action. See 54 Fed.Reg. 23756 (1989). Although this Court has had
few oceasions to address this issue, we have stated that “[w]ithout establishing ... baseline
conditions ... there is simply no way to determine what effect [an action] will have onthe -
. environment and, consequently, no way o comply with NEPA.” ... “The concept ofa

haselite sgainst which to compare predictions of the effects of the proposed action and
reasonable alternatives is critical to the NEPA process.” '

American Rivers, 201 F.3d at 1193, fn. 15 (.imémal citations omited).

- 3. CEQA Also Requires Analysis of 2 Reasonable Range of Alternatives.

The Environmental Tmpact Report (“EIR”) is the heart of the California Environmental
- Quality Act (“CEQA”'),‘ Public Resources Code, § 21050, efseq., as amended. Planning and
Conservation League v. Deparimént of Water Resources, (App. 3 Dist. 2000C) 100 Cal.Rptr. 2d
173, 83 Cal.App.4th 852 (medified on denial of reh’g., rev. denied); Mann v. Community
Redevelopment Agency of the City of Hawthorne (Cloverleaf South Bay, Lid ), (App.2 Dist.
. 1991) 285 Cal.Rptr 9, 233 Cal.App.3d 1143. The EIR seeksto inform the public and its
responsible officials of the environmental consequences of their decisions before they are made. -
Marin Mun. Water Dist. v. KG Land California Corp., (App. 1 Dist. 1991) 1 Cal Rptr.2d 767,
235 Cal.App.3d 1652 [fain vol.] {reh’g denied). An error in failing to include relevant
information in an EIR is prejudicial if the failure to include such information precludes informed
decision making and an informed public participation, thereby thwarting the statutory goals of
‘the EIR process. Save our Peninsula Commiitee v. Monterey County Board of Supervisors,
(App. 6 Dist. 2000) 104 Cal Rptr.2d 326, 87 Cal.App.4th 99. - :

A major function of the FIR is to preview a.ﬁd enstre that all reasonable aiternatives are
thoroughly assessed by the responsible official or board. Jnyo County v. Ciny of Los Angeles,
(1977) 71 Cal App.3d 185.1 Asg the California State Legislature has declared:

1 ‘ : . - .
Public Resources Code, § 21002.1 (a) states that “The purpose of a1 environmental impact report is 10

identify the significant effects on the environment of a project, o idenfiy aliernatives 1o the project, and to indicate
+he manner in which those significant effects can be mitigated or avoided.” Section 21061 states that “The purpose
of an environmenta] impact repert is to provide public agenciss and the public in seneral with detailed Information

" about the effsct which a proposed projsct is likely to hve on the environment; to list ways in which the significant
effects of such a project might Ye minimized:; and t¢ indicare alternatives to such a project.” Section 21081 states
that “no public agency shall approve or carry outa project for which an environmental impact report has been
certifisd which identifies cne or more significant effects on the environment that would occur if the project is
approved or casried out unless . . . specific econamic, legal, social, technological, oF other considerations, . . . make
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. “The Legislature finds and declares that it is the policy of the state that public
agencies should not approve proj ects as proposed if there are feasiblé altematives

or feasible mitigation measures available which would substantially lessen the
significant environmental effects of such proj ects..” L '

Public Resources Code, § 21002, Thus, CEQA sets a much higher standard than NEPA for
approval of projects. In order to assess thoroughly whether environmental effects canbe.
alleviated and te fully inform the decision making and the public, the EIR must meaningfully
discuss both mitigation and alternatives. Laurel Heights Improvement Assnv. Regents of the
University of California (1988) 47 Cal.3d 376 2t 401-402. '

" The CEQA guidelines at 14 California Code of Regulations (‘CCR”) § 15120 et seq, set
out the required comtent of an EIR. Section 15126.4 states that an EIR shall describe feasible
‘measures which could minimize significant adverse impacts. However, “[i)f the lead agency
determines that a mitigation measure cannot be legally imposed, the measure need notbe .
proposed or analyzed. Instead, the EIR may simply reference that fact and briefly explain the .
reasons underlying the 1ead agency's determination.” (14 CCR §15126.4(a)(5)). An EIR must i
discuss alternatives to the proposed project and describe ' o '

‘a range of reasonable alternatives o the project, or to the location of the project,
which would feasibly attain most of the basic objectives of the project but would:
avoid or substantially lessen any of the significant effects of the project, and
evaluate the comparative merits of the alternatives. An EIR need not consider
every coniceivable alternative to a project. Rather it must consider a reasonable
range of potentizlly feasible altematives that will foster informed decision making
and public participation. An EIR is not required to consider alternatives which are
infeasible. The lead agency is responsible for selecting a range of project ’

© alternatives for examination and must publicly disclose its reasoning for selecting”
those alternatives. There is no ironclad rule governing the nature or scope of the
alternatives to be discussed other than the ruls of reason. ‘

14 CCR § 15126.6 (a). (See also Laurel Heights Improvement Assnv. Regenis of the University
of California (1588) 47 Cal.3d 376, and Citizens of Goleta Valley v. Board of Supervisors (1990)
52 Cal.3d 553). The EIR should briefly describe the rational for selecting the alternatives to be
discussed as well as briefly explain the agencies decision for any zlternatives considersd by the
agency but rejected as infsasible. Factors for eliminating alterriatives from detziled consideration

infeasible the mitigation measurss or aliernatives identified in the environmental impact report”
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in the EIR include; 1) failure to meet most of the basic project ohjectives, 2) infeasibility, or 3)
inability to avold significant environmental impacts. (14 CCR §15126.6 €). The alternatives

" analysis should contain sufficient information about each alternative to alldw meaningful
 evaluation and comparison with the proposed project. A matrix displaying the major .

. characteristics and significant énvironmental effects of each alternative may be used for this
purpose. -(14 CCR §15126.6 (d)). The range of alternatives that must be evaluated is governed
by the “rule of reason” that requires only those alternatives necessary to permit a reasoned
choice. Additionally, alternatives shall be selected and discussed in a manner to foster
* meaningful public participation and informed decision making. (14 CCR §15126.6 ().

I—Ieje, the TROA fziled to look at altemnatives and potential mitigating actions in the Draft
EIS/EIR. Although the docurnent doss give some detail on the aliernatives selected for analysis, - .
it fails to meét the CEQA requirements in regards to the alternatives considered and rejected.
Section 2.V of TROA refers to 2 Report to Negotiators which is apparently a detailed report
given to a select group of stake holders who were given mandatory signature authority, and an
opportunity to reject additional alternatives that were not detailed in the Draft EIS/EIR. - -
Numerous alternatives were evaluated to assist the negotiators in developing an operating
agreement. The Report to Negotiators was intended to serve as the draft EIS/EIR for TROA, but
due to indeterminate issues, it was modified and &stribution was restricted to the negotiating
patties. It contained a “NEPA-style analysis of five potential project alternatives.” It is unclear
the fate of the other alternatives that are not discussed in the Draft EIS/EIR. According to the
Draft EIS/EIR Section 2.V, “the projected adverse effects ort water resources of each preliminary

' alternative were-Unacceptable to one ot more of the negotiating parties with mandatary signature

authority . . . . Accordingly, the alternatives evaluated in the Report to the Negotiators were
rejected, and negotiations continue”, apparently leading to the Draft EIS/EIR. Ifrejection by
interested parties were a criteria for disqualification of alternatives under CEQA, th_en'the

analysis of alternatives proscribed by CEQA ¢ould not inform the decision maker and would be

nothing more then a post hoc rationalization to support decisions ziready made.

. The procedure for alternatives analysis described in the Draft EIS/EIR does not follow the
orocedure provided in CEQA, There is no provision in CEQA to have a sélected group of stake-
holders make a preliminary determination of alternatives and thus circumvent the requirements
of a thorough assessment of all alternatives. Additionally, the purpose of a thorough, detailed ™
analysis of alternatives is to inform the decision maker and the public. The pre-Draft EIS/EIR
 exclusion of alternatives and cursory discussion in the Draft EIS/EIR does not meet the intent of
the CEQA alternatives analysis. In addition, the claim that the alternatives were not fully
analyzed because they affected water rights appears disingenuous. All of the options, including
TROA will interfere with water rights. It just happens that the rej ected alternatives interfere with
only the negotistor’s water rights. The TROA will interfers with water rights in the Newlands
Project (see Binder Commenis). If interference with & water Tight is reason for removal fom
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anzlysis, then the TROA Hself is on no better footing then any of the rejected alternatives.

The California Supreme Court has determined that an EIR must contzin a meaningful
discussion of both mitigation and alternatives, Layrel Heights Improvement Assn v. Regenls of
the University of California (1988) 47 Cal3d 376, at 401-402. In Lourel Heights, alternatives
- fora university hiomedical research facility in a draft EIR were determined to be inadequate.
The draft EIR identified three types of alternatives: no project anywhere, alternative sites on
campus, and alternative sites off-campus; but gave cursory ireatment to these alternatives which
recei_ved‘oﬁly 4 small amount of text in the large EIR. The court determined that these brief
review offered nothing more then inappropriate conclusery statements and provides no
. information to the public to enable it to understand, evaluate, and respond. The court states that
“the key issue is whether the selection and discussion of altérnatives fosters informed decision
. making and informed public participation.” Jd. at 404. The Regents argue that alternatives had
" already been considered and found to be infeasible during the internal planning processes and
that EIR need not discuss a clearly infeasible project alternative. The court rejects a result that
would require blind trust by the public, especially in light of CEBQA's fundamental goal that the
* public be fully informed as to the environmental consequences of action by their public officials.
“Tyq facilitate CEQA's informational role, the EIR st contain facts and analysis, not just the
agency's bare conclusions or opinions.” Jd. at 404 (quoting Concerned Citizens of Costa Mesa,
Inc. v. 32nd Dist. Agricultural Assn. (1986) 42 Cal.3d 929, 935). '

- AsinLaurel Heights, the TROA Draft EIS/EIR should not call for blind faithin the
- negotiating parties to determine the feasability of alternatives. Ifthe negotiators feel that the
alternatives have significant impacts not apparent in TROA, then the Draft EIS/EIR is the place -
to fully sxplain the alternatives and the reasons for selecting TROA. The scant 2 paragraph
~ description and conclusory staterhents regarding impacted water rights in section 2.A. of the
Draft EIS/EIR can hardly be said to fully inform the public. The information provided in
Attachment G regarding the alternatives basically reiterates the same information in section 2.A.,
and the computer model used to extrapolate the data in Teble 1 is suspect. '

- Finally, the alternatives considered but rejected do not include 2 reasonable range of
‘alternatives as required by CEQA. Some alternatives not considered aret 1) construction of
sdditions] reservoirs; 2) use of water banking or underground storage for érought protection; 3)
use of interbasin transfars that allow pumping of undergrovmnd aguifers and transmission of the
water to the Truckes River or as a substitute for water diveried from the Truckee River; 4)
conservation measures financed by the parties seeking fo increase their water supply, such as
piping of diverted water, additional water metering, installation of low flow devices, channsling
of the River to minimize evaporation, planting of shade trees to reduce temperature, etc.; 5)
providing a leasing mechanism for times of drought, when water right owners may lease their
water to increase the supply nesded for M&l or fish flows. The only mention of any of these
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. suggested alternatives in the Draft EIS/EIR is 2 conclusory statement in section 2.V, that
“Constructing a new reservoir was not considered as an alternative because it would have

- exacerbated degradation of riverine fish and riparian habitat as well as created additional
cumnulative environmental impact throughout the Truckee River basin” This is not a sufficient
discussion designed to informy it is merely an admission that this alterriative was not considered.

 Both the Califomia and thie fedéral courts have declared that the consideration of
alternatives must be judged by “the rule of reason”. Ciizens of Goleta Valley v. Board of
Supervisors (1990) 52 Cal.3d 553 At 565. CEQA establishes no categorical legal imperative as
to the scope of alternatives to be analyzed in an EIR and each case must be evaluated on its facts,
which in turn must be reviewed in light of the statutory purpose. Citizens of Goleta Valley v. '
Board of Supervisors (1990) 52 Cal.3d 553 at 566 Reasonable or feasible alternatives must be.
enalyzed, The guidelines at Title 14 CCR §153¢4 define feasible as “means capable of being
- scoomplished in a successful manner within a reasonzble period of time, taking into account
economic, environmental, legal, social, and technological factors.”

Here, the alternatives accepted require water i be stored and released without
pérmission of the owner, preclude certain storage and release for decreed water rights and users, -
and provide benefits to non-water-righted uses at the expense of water-righted uses. These -
 actions zre in conflict with § 205(a)(2) of P.L.101-618, which states that water is to be stered and
eleased from Truckee River Reservoirs fo satisfy exercise of water ri ghts in conformance with
* both the Orr Ditch and Truckee River General Electric Decree. If the alternatives are counter to

existing law they need not be analyzed (CCR § 15126 A4(a)(5)). Tnaddition, § 205(a)(1)© of
P.L.101-618 requires TROA to carry out the terms of the Preliminary Settlement Agreement
between Pyramid Tribe and Sierra Pacific. The stated justification for rejection of alfematives is
that any alternative rejected by a party with mandatory signatare authority is not fzasible because -
the TROA reguires the approval of these parties, However, P.L. 101-618 requires full
compliance with NEPA and state law, including CEQA. ' _

Here, TROA is the sole proposed document to determine the operation of the Truckee
River reservoirs. Potential contlicts with the Orr Ditch and Truckee River General Electric
Decrees are fatal to an alternative 1o TROA. Section 210 (b)(13) of P.L.10 1-518 states that the
Act shall not be construed to conflict with er alter the Orr Ditch or Alpine Decrees. Failure to
comply with CEQA’s requirements for alternative analysis makes the document inadequate. -

ENVIRONMENTAL SETTING
The Draft EIS/EIR ails to adequately describe the current environmental setting and its

baseline conditions. NEPA requires that an environmental impact study adequately consider and
disclose the environmental impact of its actions. The only way t0 fulfill this mandate is o
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exarmine current baselin conditions against whick the various proposed alternatives can be
gvaluated. Asrecognized by the Ninth Circuit, without establishing baseline conditions, there is
'~ simply no way to determine what effect an action will have on the environment and, '
consequently, no way to comply with NEPA. See American Rivers v. Federal Energy

Regulatory Commission, 201 F.3d 1186, 1195 (8% Cir. 2000), quoting Half Moon Bay
Fishermans’ Mkig. Ass’nv. Carlucei, 857 F.2d 505, 510 (6% Cir.-1988). Itis, therefore, critical

to the NEPA process that the current environmental conditions be fully and accurately defined.”
14 - S - : , _ , :

Notwithstanding the above, the Draft EIS/EIR fails 1o propetly describe the current.
environmental setting, fails to consider or fake into effect important aspects of Truckee River
management, and fails to fully analyze current conditions as an alternative to the three analyzed
alternatives (No Action, LWSA, and TROA), Deficiencies in this regard include but are not

Timited to the following: ' ' ; -

2. The Draft BIS/EIR does ot analyze current conditions as a separafe alternative to
© the No Action, LWSA and TROA alternatives. While comparisons to current
. comditions are raferred 10 Gecasionally in The Draft FIS/EIR, usé of baseline
comparisors is incomplete. By way of example, Table 2.10 describes a Summary
. . of Effects of Alternatives on Resources. The Table compares current conditions””
4o the No Action, LWSA and TROA altematives in the categories of effects to the
economic environment, social environment, and cultural resources. However, a
" comparison of current conditions to the three alternatives is omjtted in the -
~ important categories of the effects on water resources, Truckee River flow,.
~ exercise of water rights to mest demand, groundwater, water quality,
sedimentation and erosion, biclogical resources, and recreation. See Draft
EIS/EIR, n. 2-53 - 2-62; sée also Draft EIS/EIR, Table 3.96, p. 3-389. Analysis
should be conducted, and résuitant tables and discussion provided, to compare the
proposed zotion to current conditions with consistency throughout the Draft - -
EIS/EIR. In particular, this needs to be provided in reference to the potential
impacts, and changes from cuirent conditions and operatiors, of the Newlands
Project. See Draft EIS/EIR, p. 3-388 - 3-391, : 0

- b The Draft EIS/EIR does not adeqguately describe historic and current menageiment
of the Truckee River. It fails to adequately discloss and apalyze the TRA and the
Ort Ditch Decree nor does it fully analyze the impact the proposed action on the
management of the river. ' : - :
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GENERAL INADEQUACIES IN THE DRAFT EIS/EIR
1. The Draft EIS/EIR Is Neither Readable Nor Understandable.

: ~ The requirements that'an environmental impact statement must be both readable |
and understandable derive from the goal of ensuring that the statement serve as an ﬁff&{itiire tool
for decision makers and the general public alile. To that end, the applicable regulations require
' that environmental impact stateinents be writteri in plain language so that decision mekers and
the public can readily understand them. See 40 CER. § 1502.8. The statements are to be ‘
“soncise, clear, and to the point and shall be supported by evidence that the, agency has made the
_necéssary environmental analyses.” See 40 CER. § 1502.1. . The text of the environmental '
impact statements should be less than 150 pages and for proposals of unusual scope or - '
complexity shall normally be less ‘than 300 pages. See 40 CFR.'§ 1502.7. At the same time, -
sdditional materials, in the form of an appendix, should be circulated with the statement and
ranst include material prepared in connection with the statement that substantiates any analysis,
that is analytic in nature, or that is relevant to the decision to be made. See 40 CF.R. §1502.18;
see also Oregon Environmental Counsel v. Kunzman, 817 F.24 484,494 (§* Cir. 1987) ("an EIS ~
must be ‘organized and written in language understandable to the general public and at the same - -
time contain sufficient technica! and scientific data to alert specialisis to particular problems
within their expertise™) (internal citations omitted). If not disclosed in the form of an appendix,

. the technical and scientific data must be readily available on request. See AQCFR.§
- 1502.18(d). ' _ SR _ :

A clear understanding of the Draff EIS/EIR first requires that the public understand
TROA &nd what it is attempting to accomplish. A reading of the appendix containing TROA ’
leaves one with the same feeling that a federal judge had when first encéuntering the federal -

‘Clean Water Act. ' - : '

The Clean Water Act (“CWA™) is an'enigmatical piece of legislation. Filled with -
more sesquipedalian jargon than 2 vear’s subscription. to any trade journal and a
hyzantine gystem of cross references; its intricacies are virtually indecipherable.

Citizens' Coal Counsel v. Environmental Protection Agency, _ F.3d __ {6th Cir. 2004), No.
(2-3628. ' : : o
 The TROA is a complex document, #all of crdss references and unique definitiéns, that
test the reaches of the human brain. It also leaves one with the feeling that something is
happening with the water, you just can never tell what o when. The Draft EIS/EIR does not
improve upon the TROA much. Tt also contains a byzantine collection of definitions and jargon
and cross references to other provisions of TROA that leaves one in a whirlwind of concepis.
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Never cnce in the Draft EIS/EIR does the document attempt to set forth any factual scenarios that
would mimic real world conditions that the public canrelate t0 and then attempt to describe how
TROA works. This is not too much to ask for so important a proposal. '

* In the present cass, the Draft EIS/EIR far exceeds the page limitations recommended by
the regulations. It is unwieldy, particularly for members of the general public. At the same time,
the appendices fail to provide all necessary data required to permit specialists to fully analyze the-
scjentific basis for the canclusions reached in the Draft EIS/EIR. Materials which were prepared
in connection with the Draft EIS/EIR that could be used to substantiate or discredit the analysis '

and that are relevant fo the decisions at issue were not fully disclosed in either the body of the

B Draft EIS/EIR or the appendices thereto, and were not made readily available on request. To the

' decisions already made. This comment has two compon
-narrowly definé a project so as to dismiss out of hand all
" second is that the DEIS cannot contrive a purpose of a projectto b

' forgoing all other reasonable alternatives. See Mucklesh ‘
177 F.3d 800, 813 (9% Cir. 1999). Or, as in the present case, 0y stating without further

TCID was required to submit formeal

contrary, in an effort 1o receive the data and information,
QIA™). For these reasons, the Draft

réquests pursuant to the Freedom of Information Act (“F

EIS/EIR failé to satisfy the readability and understandability requirements.

2. Biasin the Selection of Alternatives and in the Analysis.

The Draft EIS/EIR evidences impermissible agency bias and an attempt to justify
ents. The first is that you cannot so
other reasonable alternatives. The
e so slender so as to define

“repsomable alternatives” out of consideration or cut of existence. The second is that agency bias
carnot interfere with the obligation to consider and weigh the pros and cons of all alternatives. -

Sometimes, agency bias is evidenced by picking a program o désired outcome, thus
oot Indian Tribe v. U.S. Forest Service,

explanation thatall other alternatives either would not be agtead to by the perties or would -
conflict with P.L. 101-618. See e.g Simmons v. United States Army Corps of Engineers, 120
F.3d 664, 666 (7 Cir. 1997). In'our case, if you boil it down, what the Draft EIS/EIR tells us is
that the drafters believe that there is only one way, TROA, to comply with or satisfy the
requirements of P.L. 10 1-618. 1 tkink a closer look will reveal that this is not {he case, and there
are viable alternatives that either individually or in combination will satisfy the objectives of P.L.
101-618. If that is the case, then by only considering TROA as an option, the parties involved
have effectively engaged in the following tactc: ' ' R

One obvicus way for an agency to slip p_aét the strictures of NEPA is 10 contrive a

© purpose so slender as to define competing “reascnable slternatives” out of consideration

(and even out of existence). The faderal courts cannot condone an agency’s frustration of
Congressional will. If the agency constricts the definition of the project’s purpose and
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, fhereby excludes what truly are feasénablt_a slternatives, the EIS cannot fulfill its role.
Nor can the 2gency satisfy the Act, " '

4

Administrative bias also was addl'éssed in Sierra Club v. Forehike, 345 F. Supp. 440
 (W.D. Wisc. 1972). In that case, plaintiffs sought injunctive relief to restrain defendants from
commencement of construction of & flood control dam and reservoir project. Although the court
did not find enough evidence of adminisirative bias to warrant injunctive relief at this stage, the
court did go through alleged tactics by which agencies have manipulated the contents of a report
to justify a desired end and addressed the manner in which other courts have addressed the
problem of adminisirative bias. In Sierra Club it wag alleged that the agency used misleading
statements, double standards, distortion of benefits, understatement of disadvantages, and partial
disclosures evidenced a “total lack of open-minded willingness to consider fairly all
alternatives.” The Draft EIS/EIR contairis distortions, unsupported assumptions, and a flawed
computer model analysis that is evidence of bias. o '

3. The Draft EIS{EIR Impérmissibly Incorporates Other Documents.

" The Draft EIS/EIR incorporates other documents ito the analysis without properly
summarizing those documents, Particularly in Attachment G addressing the range of alternatives |
that were “considered” but rejected, justification for the decision is based on reference to a

document and series of underlying studies not produced 2s part of the Draft EIS/EIR. While
under some circumstances, such or incorporation by reference is permitted, there are restrictions.”
See 40 C.F.R. § 1502.20% see also 40 C.R.F. §150221% . ' : ‘

? “Tiering: Agencies are encouraged 10 tier their environmental Impact statements to
climinate repetitive discussions of the same issues and to focus on the actual issues ripe for
decision at each level of environmental review. . .. Whenever 2 broad environmental impact
stztement has been prepared (such as a program of policy staternent) and a subsequent statement
or environmental assessment is then prepared on an action included within the entire program o1

- policy {such ag a site specific action) the subsequent staternent or envircnmental assessment need
only summarize the issues discussed in the broader statement and incorporate c_liscussioris from
‘he broader statement by reference and shall concenfrate on the issues specific to the subsequent
sction. The subsequent document shall state where the earlier document is available Tiering may
also be appropriate for different stages of actions.” - o .

3 “Incorporation by reference: Agencies shall incorporate material info an environmentel
impact statement by reference when the effect will be to cut down on bulk without impeding
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 Virtually the entire justification for rejecting the altematives identified in Attachment Giis
~ contained not in the document itself, but through reference to the Report to Negotiators and to
© other “stadies” and “extensive computer simulation effort.” See Draft EIS/EIR, p. GI-1. Tomy
knowledge, the Repart to Negotiztors has not been produced pursuant to our FOIA request, nor
has information and data relating to the underlying studies. Such nondisclosure alone, and
specifically the failure to malke it available for inspection within the time allowed for comment is -
objectionable. See 40 CFR. §150221. Improper Hering and incorporation by reference is a
close cousin to another challenge, which is & challenge to the scientific integrity of the EIS and a
failure to provide complete information serving as the basis of the decision. 3 '
4. The Preparers Failed to Insure the Scientific Integrity of the Analyses (1302.24)
N NEPA requires scientific integrity in the preparation of a detailed statement. See 40
- CFR §150224 (“Agencies shall insure the professional integrity, including scientific integrity,
of the discussions and analysis in environmental impact statements. They ghall identify any
methodologies used and shall make explicitly reference by footnote to the scientific and other
sources relied upon for conclusions in the statement. An agency may place discussion of
methodology in an appendix.”) NEFPA also requires that the public have access to. all pertinent -
:nformation in order to understand the environmental impacts. ‘ -

A good discussion of 2 challenge to the scientific methodology is found In Public Lands
Council v. Powell, 370 F.3d 738, 749-50 (9% Cir. 2004). Of particular import is the Cotrt’s
conclusions that the withholding of information relating to the model’s variables as well as the .
model’s shorteomings violated NEPA. See Public Lands Council, supra, p. 750 ("Ihe Forest
Service’s heavy reljance on the W ATSED model in this case does not meet the regulatory
requirsments because there was inadequate disclosure that the model’s consideration of relevant
variables is incompiete ... We hold that this withholding Df_infoimation violated NEPA which

- requires up-front disclosures of relevant shortcormings in the data or models”). Conclusory
statements are insufficient, and impact gtatements should be rejected that “suffer from a serious:
lack of detail' and rely on conclusions thet are based on assumptions without supporting cbjective
data, See Rawkinv. Coleman, 394 F. Supp. 647, 656 (E.D. North Carolina 1975), quoting
Brooks v. Volpe, 350 F. Supp. 269,276-277 (W.D. Wash. 1972), aff d per curiam, 487 F.2d 1344
(9% Cir. 1973). . ' ' : | I

agency and public review of the action. The incorporated material shall be cited in the statement

snd its content briefly described. No material mzy be incorporated by reference unless it is

reasonably aveilable for inspection by potentially interested persen within the time allowed for

comment. Material based on propristary data which is itself nof available for review and '
" eomment shall not be incorporated by reference.” o D S
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In the present case, the shortcomings of both the model and data inputted into the model
are discussed at length in comments prepared and submitted by Dr. Willem A. Schreuder and
Charles W. Binder on behalf of TCID. In sum, the deficiencies include but are not limited to the
following: - - o

a. “The Draft Draft EIS/EIR incorporates many 2ssumptions Into its analysis and fails
to provide sufficient supporting date to back up the assumptions. By way of .
example, the assumptions included in the No Action alternative and inadequately
defined and inéufficient data in support of these assumptions is provided.

b, . The Draft Draft EIS/EIR is based on an outdated and flawed model that cannot be
relied up to ensure the scientific integrity of the Draft Draft EIS/EIR. Ttis
~remised on thecretical approaches and research methods that are not generally

accepted in the scientific community. Accordingly, the true impacts of the -
alternatives cannot be accurately predicted or analyzed under the current model.. '

c. The data used in the model analysis is flawed and relies upon the use of long-term - -

" gverages to analyze impacts when annual and monthly analysis would be both.

more accurate and further reveal additional impacts. See e.g. Water Resourtes
Appendix, Exhibit 5. I

4. The Dra;ft EIR/EIS fails to include analysis of all TROA provi_éions and, therefore -
© fails to analyze the entire propdsed action. Of concern is that in evaluating only’
segments of the proposed action, masks its true impacts. :

e. The model uses river flows for points on the Truckee River that are different then
the TJSGS gaging stations for historical streamnflows, and model output was
vrocessed using a program 1o estimate streamflows at the other locations. An
adequate explanation for the use of estimates as opposed to historic data at the
USGS paging stations was not offered, and the result is that it impedes the ability
to accurately enalyze model results in comparison to historical conditions. See
e.g. Water Resources Appendix, Exhibit 2. The use of these estimates, and
others, without adequaté data end retionale to support the use of the estimates,
render the analysis flawed. | '

- Under NEPA, all federal agencies have a duty to “neure the professional integrity,
including scientific integrity, of the discussions and analyses in the envircnmental impact
statements.? 40 CF.R. § 1502.24; Urahns for Betler Tramsp. v. United States Dept. of Transp.,
305 F.2d 1152, 1181-82 (10th Cir, 2002). Similarly, the CEQA reguires 2genciestorelyon
precise data when that data is avzilable and the EIR must include facts and analyses sufficient to
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allow for informed decision making, 14 Cal. Code Regs. § 15151; Citizens of Goleta Valley v.
Board of Supervisors, 32 Cal.3d 553, 568 .(1990); see also Berkeley Keep Jets Over the Bay
Comm. v. Board of Port Comm 'rs, 91 Cal. App. 4th 1344, 1370 (lead agency must use every -
effort to disclose all information about significant impacts).* - ' ‘ '

_ Agencies can rely on computer models to help make these anelyses, bat the miodels must
be relevant to the inquiry and updated to reflect current conditions. Friends of Boundary Waters

‘ _Wildérness v. Dombeck, 164 F3d'1115, 1130 (8th Cir. 1999) (upholding use of model that “was
" fully updated” and relevant); National Wildlife Federarion v. EP.A.,286 F.3d 554, 565 (D.C.~
Cir. 2002) (upkolding use of old model because it was “quite accurate over these last 25 years
. and remains an objective, sstablished tool”). B 2 |

. '~ . Equally important, the model must incorporate all available scientific information, or risk
running afoul of NEPA. See 40 C.F.R. § 1502.22; cff Am. Tron & Steel Inst. v. EPA, 115 F.3d
979, 1005 (D.C. Cir, 1997) (acceptable fo proceed with imperfect information but not if

‘nformation is readily available); Environmental Defense Fund, Inc. V. Coastside County Water

Dist., 27 Cal.App.3d 695, 706 (1972) ("It should be understood that whatever is required to be
considered in an EIR must be in that formal report, what any official might have known from
‘other writings or oral presentations cannot supply what is lacking in fhe report.”). I the agency’s
decisions regarding the model were arbitrary or capricious, then the decisions can be overturned.
 Public Lands Council, 379 F.3d 743, n.5; Lee v. United States Air Force; 354 F.3d 1229, 1243
(10t Cir. 2004). : S - I

_ Hers, BOR and DWR arbitrarily failed to include crucial data in the analysis, data thatis
- readily available. Also, the model used to prepare the Draft EIS had been replaced by an updated
. version that BOR and DWR chase not to use. Because beth of these actions are impermissible
under the NEP A, the draft EIS 1s invalid. o -

d using af cutdated version of the model’s software.
While it ey have been acceptzble to use old sofiware if it was still accurate and relevant, the
fact that a new version exists opviaies this possibility. See National Wildlife Federation, 286
7.3d gt 565. And, since the software was outdated, it could not qualily as “fylly updated,” and

thus appropriate for the agency to use, Friends of Boundary Waters, 164 F.3d at 1130, Also

The Draft’s analysis was generate

*In peneral, these cases analyzing NEPA play an important role'in applying and
understanding CEQA. “Recognizing that the California act was modeled on the federal statute,
. e have consistently treated judicial and adrministrative interpretation of the latter gnactment s
persuasive authority in interpreting CEQA.”. Wildlife Alive v, Chickering, 18 Cal.3d 190,201
(1576). ‘ : : o . ' o
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- critical was the agencies’ failure to include the available scientific information that would allow
for the Todel to make reasonable predictions. See Commonwealth of Mass. v. Andrus, 594 F2d
872, 886-87 (1st-Cir. 1979) (upholding nse of model that was flawed but could not be updated
because “not enough scientific data was availeble to make the kind of [elaborate] model

envisioned by EPA worthwhile™).

Specifically, the Draift fails to discuss many different, and readily obtainabl'e, reasons for’
possible impacts. These primarily concern water supply issues. Under CEQA, the agencies are
required to adequately znalyze all water supply issues associzted with the project. Cal. Water
Code §§ 10910-10015; Stamislons Natural Herilage Project v. County of Stanislaus, 48 Cal.

App. 4th 182, 196-97 (199€); Santiago County Water Dist. v: County of Orange, 118 Cal. App.
34 818, 829-30 (1981). : : S _

The Draft EIS/EIR makes many assumptions that are flawed and thaf when incorporated
into the model have the effect of infroducing error into the impact analysis. : :

~ An example of flawed assumptions and their effect on impact analysis 0CCUrS when the
Draft fails to account for what would happer: during extreme low flow years, nor does the model
jook at a serious drought or long-term drought. Even if this information is not specifically
available, the Drati must coptain an acknowledgment that ¢he information is missing, that it
would not be economically feasible or practical te obtzin the information, and zn analysis of the

‘possible impacts flowing from the possible dronght scenario. See 43 C.FR.§1502.22 Thereis,

. none of this in the Draft. To £2i] 40 include any analysis of a drought, when five to sgven year

" droughts are simply part of life in the high desert, is arbitrary on its face.

‘ Because the Draft fails 1o properly account for necessary seientific information, it must be
revised. The agencies must use a current, accurate version of the model and include the data ©
necessaty to make accurate forecaste’ Simce the Draft fails to do either of these things, itis
facially invalid. | - o

" ENVIRONMENTAL IMPACT ANALYSIS
. 1. The Draft EIS/EIR Fails 1o Identify Environmental Imp acts and Mitigations

As demonstrated, the marmer in which the Draft EIS/EIR analyzes the proposed action
and even the No Action Alternative and the I WSA tends to mask any impacts. The document
£211s to adequately analyze the impacts from not allowing return flows to-the river, from storing |
Newlands Projsct Credit Water in Stampede on carryover storage, from locking at long temm
averages instead of focusing on month to month or year to year impacts, among others. The
document has also segmented various proposals, again masking environmental impacts. ‘Because
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the Draft EIS/EIR doss not adecuately identify the evironmental impacts, it also fails to identify
feasible mitigations that could reduce or eliminate impacts. This is a requirernent of both NEPA
and CEQA. ' ' . . : -

A required component of any environmental impact statement is that it include a detailed |

. statemeént regarding the environmental impact of the proposed action together with the
P prap

| deterpining whether an agency complied with

" identified, identificetion and analysis of measures to mitigate

-analysis of means to mitigate adverse environrnental impacts).
measures is ingufficient. The environme

identification of any and all adverse impacts. See42 U.S.C.§ 4332(C). Accordingly, in
NEPA, the courts will consider whether the

agency took the requisite “hard look™ at the consequences of its proposed action. See Price

-Road Neighborhood Association v. U.S. Dept. of Transportation, 113 F.34 1505 (9*® Cir. 1997);

see also 40 CFR. §1502.16 (requiring the statement ¢ address the various impacts or
environmental consequences of both the proposed aetion and altérnatives). NEPA requires that
the statements present the environmental impacts of both the proposed action as well as the
alternatives, in comparative form. See A0 CFR. §1502:14. It also req_uircs'_an examination of
the relationship between short-term uses of man’s environment and the maintenance and
erhancement of long-term productivity, and an examination of irreversible or irretrievable
commitments of resou:cés which wouid be involved in the proposal should it be implemented.
Examination of both direct and indirect effects are also required. See 40 C.F.R. § 1508.8.

sed action and alfernatives have been
the impacts are also required.

See 40 C.F.R. §1502.14(f) (the statement must “include appropriate mitigation measures not
already included in the proposed action or alternatives™); see also 40 C.F.R § 1502.16 (requiring
' The mere listing of mitigation - .
ntz] impact statement must ahaiyzs the mitigetion
measures in detail and explain the effectiveness of the measures considered. See Northwest
Indian Cemetery Proteciive Ass'n v. Peserson, 795 F.2d 688, 657 (9" Cir. 1986). - '

To compl‘éte the analysis, once impacts of the propo

In the present case, the Draft EIS/EIR is deficient in its failure to disclose the impacts of
d, and is deficient in its failure 1o identify and

its proposed action or the “alternatives” presenis
srticularly acute when considering

analyze specific mitigation measurss.” These deficisncies are p

‘the impacts of the TROA on the Newlands Project. The problems with the required analysis

include each of the following,

a. The assamptions used in the Mo Action alternative, as well as the other
- alternatives, mesk the magnitude of the impacts of the proposed action.
These assurrptions include parameters that have not occurred and may
never oceur, and the use of long-term averages that mask the impacts of

~ the proposed action.
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.. b, Failure to compare current conditions 1o the praposed action mask the
- impacts of thé proposed action. : :

. .- The EIS process is continuing 10 evaluate the impacts of the proposed
_ action, with the findings to be revealed in the Final EIS. Procedurally, this
" is insufficient. ' - '

4 The medels used to evaluate the irapacts of the alternatives presented are. '

fawed and are scientifically unreliable, and therefore render unreliable the o

- findings and analysis concerning impacts. : o o ) ‘

. The Draft EIS/EIR inadequately addresses the impacts of the proposed
- action on the Newlands Project. : ' ' '

f. The Draft EIS/EIR fzils to define and analyze fully developedand
finalized plans for the mitigation of the adverse effects that will result if

the propesed action is implemented.

Thus, the Draft EIS/EIR fails to adequately analyze impacts under NEPA.

The failure of the Draft EIS/EIR to adequately analyze water use and G_onsﬁmption is fatal
under CEQA, as well. In Sanfa Clarita Organization for Planning the Environment v. County of

- Los Angeles (2003) 106 Cal. App.4tn 7 15 the court finds a EIR inadequate for failure to state

accurate]y the amount of water available for the project. Here, 2 draft EIR for a housing
development stated that the project would have sufficient water for present and future demands
based on entitlements to water from the State Water Project (SWP). Despite comments that
eptiflements do not represent actual delivered water the draft EIR was finalized. In the final EIR
dry year entitlements were assumed to he 50%, and each proposed project would be required to
demonstrate available vwater as part of the sub-division approval process. The court was eritical
of the Tesponse given in the final BIR and states that “yater is oo important to recelve such
cursory treatment”, and the problems raised by-the public and responsible experts Tequire a good
faith reascned analysis in response.. 4. at 723. (Quoting Cleary V. Coundy of Stanislaus (1981)
118 ‘_Cal.Ap‘p.Bd 348,357, 173 Cal.Rptr. 390.). The court determined that the EIR made no ‘
attempt to caleulate the differences between entitlements and actual supply and “fails o

© undertake an adeguate analysis of how much water the SWP can actually deliver in wet, average

. and dry years.” Id. at 24

TROA Draft EIS/EIR like the EIR in Santa Clariza Organization for Planning the
Eyvironment fails to adequately analyze water use 2nd supply and ig thus fatally flawad. The
projected water sources in TROA are equally speculative for numercus reasons (See Comments
from Binder and Associates Consulting, Inc. And Principia Mathematica, Inc.). Mostofthe
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information regarding water consumption and sources of water 18 derived from a fatally flawed

" model, making the analysis of TROA as well as the alternative suspect. For example, the model

has never been calibrated, yeriﬁed or validated. Maorsover, there are limitations in the
FORTRAN model that cause unintended consequences in the output. The model does not
address many of the components of TROA. There have never been sensitivity runs on the output

" of the mode! and the model assumes that the last 100 years of water T6SOUICES conditions will

repeat without doing any stochastic runs. Additionally, the fact tha’t the Draft EIS/EIR only locks’
at long term averages (OVer 100 years) and not at impacts during individual months or years also
males the analysis suspect. ' - S

- Additionally, like the stuation in Santa Clarita Organization for Planning the
Environment, the TROA Draft EIS/EIR £211s to account for population growth and extended
drought conditions: The Draft EIS/EIR study assumptions inciude one that populatien growth
will occur with or without TROA. However, TROA is what is allegedly providing drought
protection for the Truckee Meadows that would ailow TMWA to increase the population served.
Whether TROA facilitates the population growth or not, it is being used as a mechanism to serve
an expanded pepulaticn so that the growth inducing impacts of TROA o other infrastructure in
Reno, Sparks, Fernley, Pyramid Lake Reservation, Fallon and Churchill County should be
assessed. Local and state zgencies have already planned to grow their populations by the
numnbers used in the Draft EIS/EIR. Presumably, the main reason that TMWA. is involved n
TROA is to ensure that its population, if it doss grow to 119,000 will have watel to serve it in

© times of drought, If TROA did not provide drought protection to allow this groveth to 119,000,

‘project:

then TMWA could not be issued will serve letiers for that many households. Consegquently,

"TROA is providing incentives for developers to come 10 the Truckee Meadows and 10 build more

houses. This is the growth-inducing effect of TROA. Moreovet, TROA will allow the Pyramid |

- Take Reservation population to grow. "This Draft EIS/EIR does not address the growth Impacis

of TROA on highways, schools, hospitéls, air and water quality, etc. Thisis2 serious flaw in the

~ document and makes it invalid,

7. The DRAFT EIS/EIR Fails to Analyze Cumulative Impacts

Curmlative effects analysis is required in an ELS: Tt includes a requirement that the
croposed project be analyzed in light of the project’s spteraction with the effects of past, current,
and reasonably foresesable futire projects. See ILands Council v. Powell, 379 F.3d 738, 744 (97
Cir. 2004), citing 40 CFR. § 150%.7. NEPA requires adequate cataloguing of the related
5, including data of time, type, place, and scale of tha other projects. 14 Further, the
significance of the proposed action and likely impacts cannot be avoided by breaking an action

into small component parts if itigpartof 2 comprehensive straiegy. See Blue Mouniains
Biodiversity Project v. Plackwood, 161 F.3d 1208 (5% Cix. 1998).
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_ Under CEQA, the agencies are required 1o adequately analyze a1l water supply 1ssues

- associated with the project. Cal. Water Code §§ 1091 0-10915; Stanislaus Natural Heritage

" Project v. County of Stanistaus, 48 Cal. App. 4th 182, 196-57 (1996); Santiago County Water
Dist. v. County of Orange, 118 Cal. App. 3d 818, 29-30 (1981). - :

_ In the present cass, not all projects which stand 1o be impacted by the proposed action

. have been sufficiently analyzed. These include the I ahontan Reservoir, Stillwater wildlife
Refuge, Carson Lale and Pasture, Fernley Wildlife Management Area, the Naval Air Station at
Fallon, modification to the OCAP 10 »ocommodate Newlands Project Credit Water, and '
recoupmert . In addition, the drafters of the Draft FIS/EIR failed to take the

7 required “hard look™ at the follpwingyimpacts:'- .

a.  Impactson Newlan&s Project Operaticns and, in particular, increased Wz.{te,r'
" shortages. See Drait EIS/EIR, p. 3-388 - 3-391; _

b, ECQDOﬁ‘liC impacts, in particular stemming from the shifiing of water use from
‘ agricultural uses to Mé&I and other uses as well s the sconomic effects of water
- shortzges on agricultaral revenue due to a reduction in crop yields, drop in hydro
power generation and revenues, and reduction of water delivery fees received by

TCID;
C. Environmental imjﬁacts including adverse impacts on air quality due to 2 shift in

water use from agricultural to non-agrlcul'mral uses;

d. Ilhﬁacts relating.to groun.dwﬁa‘terl and other water resdurcas;' ,‘

e AI.m‘practs on water stor:age and carryover sto1age,

£ - Impacts felating to ipcrea‘sed urban develoﬁmem and growth inducement;

g | Impaﬁfs on.Pyramid}a‘pkgréstoraﬁon effbrts;

h. - Recreational impacts anluding impacts on tﬁe use of Lehontan Reservor for

. recreational purposes.

. For those impacts not analyzed in detail, the Draft Drait FIS/EIR fails to provide an -
adequate factual hasis for the conclusion that there Were no significant impacts Of that impact -
analysis was not required. : : ' : '

Failure to identify these signiﬁcarﬁ epvironmental impacts Means that the Draft EIS/EIR



‘M. Kenseth Parr
December 30, 2004
Page 26

. ™
1
Y ) . .
. | ' k\

has also failed to identify mitig_atiozi.s and to determine if impacts can be cverridden under: .

CEQA.
3. The Draft FIS/ETR Segments the Project and Hides Impacts,

_ . Both NEPA and CEQA require that the whole project be znalyzed in the EIS/EIR znd not

just portions. Feilurs to analyzed the whole project tends 10 mask the potential environmental

impacts. Natural Resources Defense Council v. Callaway, 524 F.24 79 (2d Cir. 1975; Cady v.
Morton, 527 F.24 786 (9% Cir. 1975). . ' :

, CEQA defines a "project” as the nwhole of an action” that has the potential toresultin a. o
physical change to the environment "directly or ultimately.” Guidelines § 15378(z). Thus, the -
term "project” refers to {he entire set of activities for which government approval is sought and
nat just to each separate and distinet government approval necessary for the project activity to
oceur. Guidelines § 15378(c). Lead agencies may not improperly reach the decision to forego
preparation of an EIR by segimenting a project into various stages of approval, focusing on pleces |
in isolation, and failing to considerthe project as 2 whale. This prevents lead agencies from
. fragmenting environmental arialysis into discrete parts of projects, and thereby avoiding fuil
 epvironmental disclosure. See Bozung v. Local Agency Formation Commission, (1675) 13
Cal.3d 263, 283. Plscemeal environmental review that ignores the end result of the entire project
. is unlawiul. See Christward Ministry v. Superior Court, (1986) 194 Cal. App.3d 180,193.

- In Christward Minisiry, ¢he court held that an EIR should have been required for a.
"+ 'general plan amendment designating an existing landfill site to permit Vanous waste disposal
 activities, although an EIR would be required later for the specific use permits for such disposal
activities, Jd- Likewise, in Citizens Assw, for Sonsible Development v. County of Invo, supra,
172 Cal.App.3d at 167, the court held that a county impropeﬂy prepared & negative declaration
for a general plan amendment and rezening for a chopping center followed by ancthernegative
declaration for a subdivision map and road abandonment because the county failed to znalyze the
impacts of the entire development. ' '

In the Draft FIS/EIR does ot address the entire “proj ect,” but rather segments the project
and fails to adequately address future actions necessitated by TROA. Reference is made to the
Newlands Project Credit Waler bt use of this credit water is not modeled or anaiyzed in the '

. Draft EIS or the Draft TROM. Additionally, reference is made to st0Tag¢ of credit water 1n
Donner Lake. Donner Lake storage rights are owned as gn undivided intersst between TCID and
Sierra Pacific. No use of Dopner Lake for credit storage under TROA can b made without
rermission from TCID. The TROA discussion states fhat certain provisions of the Truckee River
Agreement (TRA) would be changed but nowhere are these provisions identified or described.

Io fact, nowhere in the Draft EIS/EIR is there 2 description of the TRA and how ithas been used
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in the past to manage the Truckee River for the last 60 yeers.” The section on Reservoir
Operations ptrports to allow TMWA to exchange water in Donner Lake for Fish Credit Water.
Qince the water in Donner Lake owned by TMWA is an undivided one half interest in common
with the TCID, any use of such water as Fish Credit Water can only be done with the express
consent of TCID. The reference to Newlands Project Credit Water being removed from -

I shontan is unsupportable since this is being segmented from the TROA proposal and it canmot
be accomplished without permission of the Newlands Project water right OwWners. Moreover, the
. Fernley Credit water has also been segmented in the analysis. ' : -

- AnEIS must include analysis of environmental effects of future activities ift (1) itis &
"reasonably foreseeable consequence of the initial project; and (2} the future expansion or action
will be significant in that it will likely change the scope or nature of the initial project ot its
environmental effects.. Laurel Heights Iimprovement Assn V. Régents of the University of
California (1988) 47 Cal.3d 376, at 396. The contents of the EIR must discuss future and"
: d an agency must consider the commutative effects of its
action before a project gains irreversible rhomentum, City of Antioch v. City Council (1986) 187
Cal. App. 3d 1325 at 1333, Environmental considerations cannot be masked or minimized by -
- chopping a large project irito smaller segments curnulatively may have disasters consequUences.
Plan for Arcadia, Inc. v. City Council of Arcadia (1974, 9™ Dist) 117 Cal Rptr 96 at 105.
Further, not only rust reasonable anticipated future projects be considered in the EIR, but they
must be discussed in the cumulative analysis. Terminal Plaza Corp. v. City and County of San
Francisco (1986, 1% Dist) 223 Cal Rpir 379 at 385-386. o o :

commutative environmental effects an

' The cumulative impacts of the TROA chould be analyzedfor Lahontan Reservoir,
groundwater in Churchill County, impacts on Stillwater Wildlife Refuge, impacts on Carson lake
and Pasture, impacts on Fernley Wildlife Managerent Area; impacts on the Naval Air Station at
Fallon, ifmpacts from modification to the OCAP to accommodate Newlands Project Credit Water,
impacts from reccupment (since there is a judgment in the case) and impacts from water rights ™ 7
scquisition programs. All of these other actions have the peteptial to impact TROA and their
cumulative impacts should have been analyzed. . '
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For the foregomg reasons, the Draft EIS/EIR should be Wlﬂldl‘dwn substantlally revised
and reclrculated for pubhc cormment.

cc: Lyman F. McCormeﬁ

Charles Binder

Willem Schreuder - "
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Michael Cooney -
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COMMENTS OF McQUAID BEDFORD & VAN ZANDTLLP ON DRAFT TROA EIS/EIR
. Chapter L. Pﬁrpose and Need -

1. P. 1.7, Change applications filed by the Washoe County Water Conservation District, Sierra
Pzcific (now Truckee Meadows Water Authority (TMWA)) and the Bureau of Reclamation” -
include two new water right applications for the Little Truckee River. The Little Truckee River

is a tributary to the Truckee River and its waters have already been adjudicated under the Orr
Diteh Decree, See U.S. v. Orr Water Ditch Company, €t ol Equity A-3, p. 10 (D. New. Sept. &,

- 1944), . . - - - .

5 P.1-7. The EIS states that changes would be made to the Newlands Project Operating - -
Criteria and Procedures but does not specify what these changes would be ar when they would be -
implemented. No such changes are modeled in the Draft TROM. Reference is made to the '
Newlands Project Credit Water but use of this credit water is not'modeled or analyzed In the .
. Draft BIS or the Draft TROM. The water rights adjudicated to the Newlands Project water right
owners includes a 290,000 acre foot storage right in Lahontan Reservoir. Any reduction in the B
amount of sterage right in Lahentan Reservoir would constitute a major change to the Orr Dirch.
' Decree. Any change in the place of storage, for example from Lahontan to Stampede Reservoir.

'w'ou'ld require the permission of the Newlands Project water right owners.

3. P. 1-7. The EIS specifies that TROA will not teke effect until certain litigation is settled. ALl
en brought by the Pyramid Lake Paiute Tribe of Indians. Ta

of the lawsuits referred to have be :
our knowledge, none of the litigation is active. Moreover, the action against TCID was |

dismissed in 1985, almost 20 years ago. The litigation against the Navy is over, as well.
Therefore, resolving these cases through TROA provides no benefit to TCID.or the other parties.
. Resolution of the other cases, if still alive, will not affect the resolution of the dispute in Nevada .

v, US, 463 U.S. 110 (1983). |

4, P.1-8. Reference is made to storage of credit water in Demmer Lake. Donner Leke storage

 rights are owned as an undivided isterest between TCID and Sierra Pacific, No use of Donner

Take for credit storage mnder TROA can be made without permission from TCID.

5 p.1-8. Reference is made to the Pyramid Take Tribe’s interest in water under State Engineer

- Ruling 4683, This ruling has been appealed by TCID, the City of Fallon and the Corkall

Brothers, and the matter is pending in state court in Nevada, There is a stay in effsct that
#he Tribe. The State of Nevada has recently

prevents the State Engineer from issuing a permit to
moved the court to dismiss the appeal. The couit has not uled on the motion. Therefore, until
this matter is resolved, there can be no confirmation of rights to the Tribe. ‘

6. P. 1-9. The Orr Ditch case adjudicated not only the Truckes River but alsc its tributaries.
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- 7.'P. 1-10. The discussion of the Truckee River Agreement (TRA) speaks only to the operation -
. of Lake Tahoe and Boca, not to river opérations which is the main component o the TRA. See -+
general discussion on the TRA. ' : '

Chapter 2. Aliérn.ﬁtives. ,

. 8.-P.24t02-] 0. The chapter purports to, describe the difference between No Action, Local
Water Supply Alternative (LWSA) and TROA. The requirements of CEQA and NEPA are that
ihe current conditions or those that will be changed by the proposed action be compared to the . -
varjous alternatives. Here there is no depiction of current conditions and how they may differ
srom the No Action alternative. Moreover, the LWSA as depicted here Has very minor
differences from the No Action Alternative, Under Ninth Circuit case law, an altemative thatis
not significantly different from another alternative does not meet the requirements fora
réasonable range of alternatives. . See gemeral comments. The chapter also describes a method for
eliminating altemnatives and measuring them against P.L. 101-618. However, P.L. 101-618 states
“in section 210 (b)(9) that nothing in the title shall be construed as waiving or altering any
requirements of NEPA. Thus NEPA must be fulfilled in &ll respects. Having negotiators
climinate reasonable alternatives because they ate not acceptable to one 0r MOLE parties does not .
comply with NEPA. Eliminating alternatives because they may cause significant environmental

impacts does not comply with NEPA. This section does not provide 2 description of the.
reasonzble range of alternatives. - g o - >

g. P.2-12. The No Action Alternative assumes that the Pyramid leke Tribe’s will use its entire
decreed water under Claims 1 and 2 of the Orr Ditch Decree. This is not possible. The PLIT -
now omly has the ability to iirigaté about 1000 acres of farmland, using abouf 4700 acre feet of its
decreed amount. The PLIT must file permaner t transfer applications to dedicate this water for
instream flows or some other use, something it has not done and has declared it'is‘ reluctant to do.
Thus some 25,000 acre feet of Claim 1-and 2 water go unused evéry year and there isno planor
proposal by the PLIT to use the water that can be incorperated info the No Action Alternative. I
"tyis water is not used by the PLIT, then it becomes available for other appropriators on the river -
to divert. Moreover, the 40 cfs claimed by TMWA as a high priority use comes froma - .
compromise struck in the Truckee River Agreement. TMWA has no right to use of the 40 ofs if
the vnderlying compromise reached in the TRA is undermined by TROA. The so-called PLIT
Appropriated water has been chzllenged by TCID, the City of Fallon and Corkill Brothers and no
permit for its use has been applied for or issued by the Nevada State Engineer. Thus the
inclusion of this water in the No Action alternative is speculative. The amount of water TMWA
may divert to clear ice from the Highland Ditch must be returned In like quantities to the river

under the TRA.

10. P. 2-13 and,'?_—lS. Tﬁe assumpﬁo,n that TMWA and TCID sach control a divided one-helf of
. Donner lake water is erroneous. The original intent of the Donner Lake water acquisition by '
© TCID and Sierra Pacific was that Sierra would make non-consumptive use of the water and the
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water would be returned to the Truckee River and be available for diversion at Derby Dam for

the Newlands Project. The assumption that OCAP or zny other restricticn can prevent the

. diversion fo Donner Lake water by TCID is also e7onsous. The Donneér Lake Water Company
no longer owns the 990 acte feet of water rights in Donner Lake. The right was condemned by

the Truckes-Donner Public Utility District and the final condemnation decree has been approved -
by the Nevada County Superior Court.: o : ' : _ i

11. P, 2-17. Newlands Project Water is not cwrently being stared in Stampede Reservolr,

ajthough such storage is allowed for under the OCAP. Any such change in storage from

I zhontan Reservoir to Stampede Rcservoir.would require a change application to be filed with

the Nevada State Engineer and the SWRCB. Only the water right owners in the Newlands -

. Project can file for or request a change in storage for this water. The Newlands Project water -
right owners have completed their reimbursement for the construction of Newlands Project, .
including Lahontan Reservoir, This means that the United States tag bare legal title to this’
reservoir and has no claim 10 the siorage of water in Lahontan Reservoir, TheNo Action.
Alternative should not contain any component of storage in Stampede for Newlands Project

‘water. Moreovet, this feature of No Action has not been modeled in the TROM. ©

12, P.2-10t02-22. The description of the No Action alternative is fundamentally flawed. First
shere is no discussion of the ttal amount of water available in the _Tmckee‘River watershed as. |
compared to the demands that are listed for 0o action. Second, the assumption that no action will -
be a continuation of plans and proposals now i place that will increase available water supply is
_highly speculative and doss nothing more than mask the true impacts of the proposed action, For

" exammple, the No Action alternative assumes that the Trackee Meadows will gain 25,360 acre feet

of additional water from some unknown source. Thisis highly speculative. Moreover; theno, —
action discussion assumes that between 12,570 and 22,000 acre feet of groundwater will be
‘available for pumping in normal and extremely dry years respectively. This discussion dees not
acknowledge the safe yield of the aquifer under]ying the Truckee Meadows, nor the Teasibility of
pumpling so much groundwater. Finally, the discussion sssurnes that a savings of ten to nineteen
percent can be accomplished through conservation, without any reference &5 to how this will be

accomplished. ~

"13: P.2-22. The essumption dhat the City of Fernley would only acquire approximately 6800
acre feel of total water rights is emroneous. Fernley is one of the fastest growing citles in Nevada.
There is plenty of land for expansion for Femley. Tt is logical to assume hat Fernley and
developers will seek more of the existing irrigation rights in the Truckee Division and atternpt 10
copvert them to M&IL Ttis not clear that the Water Quality Settlement Water rights Acquisition -
water Will_gfow. The purchase of watet rights for this purpose has stagnated recently. The more -
likely seenario for water i ghts in the Fernley area is that a portion of the water rights will remain

in jrrigation, énd 2 portion will be dedicated for development. Only 2 sinall amount of additional
water will be acquired for water quality purposes. | - o

3
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14, P.2-23-24. A review of the LWSA préposal reveals that it is reaily no different than the No
Acticn alternative. S ' '

15. P.2-26-27. The TROA discussion states that certain rovisions of the Truckee River

© Agreement (TRA) would be changed but nowhere are these provisions identifiad or described.

In fact, nowhere in fhe Draft EIS/EIR is there a deseription of the TRA and how it has been used
+o manage the Truckee River for the last 63 years. - | ' |
16. P. 2-30-31. thit is the basis for assigning a priority t0 certain Czlifornia uses ahead of

_ Wevada irrigation rights? What is the basis for allowing TMWA priority for its claim to 40 cfs

‘ahead of other Nevada irrigation uses? Water rights in the Truckee River watershed and

sributaries to the Truckee River were adjudicated in the Or7 Ditch Decree. Why were the claims

~that California purports to assert here not covered in that effort? At the very least, the California
- claims should be assigned a priority according to the date of appropriation of the respective water
- 4 that water available for giversion by the Newlands

- Project will be less because of PLIT’s exercising its Claim 1 2nd 2 rights and because California
is given priority inits alioeations. That is determined not to be a significant impact when any
reduction to Pyramid Take is considered significant. This double standard protects only the few

who were signatories to TROA.

17. P.2-33. The document stafes that Credit Waters will be made up r'p'rimarﬂy from Floristan
 Rates. Floristan Rates were set in the GE Decree, as modified by the TRA, and are designed to

eneure that sufficient water 18 flowing in the river to satisfy decresd Tights \inder both the GE and

Orr Ditch Decrees. Floristan Rates also provide sufficient transportation water flowing in the

\ to allow diversions. Currently, any
adjustmezjts to Floristan Rates requires the consent of Sierra (TMWA), W ashoe County Water -
Conservation District, and TCID. TROA cannot alter that arrangement. L

1. P.72-33 t0 2-38. This section deals with the various crcdit weters to be created and
recognized under TROA. Credit waters are notreco gnized under the Orr Ditch Decreg or the

" TRA. The TROA purports to have the authority to unilaterally alter the TRA without the consent

of all of the parties to that agreement. Since the TRA wisused as a stipulation by the parties 10
sed by those parties, it 1s

the Orz Ditch Decree 10 allov the entry of the Final Decree as compromi
~ presumptuous for the United States and the three Nevadea entities involved in TROA to believe
.. they can discard TRA in favor of aman 71

agement scherme that provides “bensfits” 10 only a few
~parties. : ' | ' '

-~

19, P.2-38. Asrecognized, Floristan Rates drive how Lake Tahoe and Boca Reservolr are
 operated. TROA purports to alter Floristan Rates without the consent of one of the main parties
to the TRA who is most affected, TCID. The creation of Credit Waters in upstrearm 1ESETVOIrs '

that interfere with Florigtan Rates undermines fhe water available in the Truckes River tobs .
diverted at Derby Dam. S ' ' '
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© 20.P.2-3810 241 The <bction on Reservoir Operations purports to allow TMWA to exchange
“water in Donner Lake {or Fish Credit Water. Since the water in Donner

Lake owned by TMWA

"< an undivided ome half interest in conmmon with the TCID, any se of such water 2s Fish Credit

flow, recredtion, water quality, ete. are second
 Trickee Canal Water) should be forfeited. Reference to TMV

. Donner Lake water is speculative and s

" is not being exercised and there is water available et Derb

' the Truckee River should also be barred because they interfere W

Water can only be done with the express consent of TCID. The reference to Newlands Project

Credit Water being réemoved from Lazhontan is unsupportable since this i5 being segmented from
1 of the Newlands Project.

the TROA proposal and it cannot be accomplished witbout permissio
water right owners. ' o T

21, P. 2-41 to 2-43.” Minimum releases fom the variouseservoirs must always take into

account the water rights of downstream irrigators under the Orr Ditch Decree. Releases for fish
ary to releases for decresd rights. e

7. P. 2-44. The reference fo TMWA continuing its exercise of water rights compromised and.
granted to its predecessor under the TRA is contingent upon TMWA agreeing to keep the’
provisions of the TRA in force that divide waters in the Truckee River among the parties to the
TRA. If TMWA does not abide by the TRA, then its right to the 40-cfs (which comes out of
WA procuring TCID ’s interest in
nould not be used as part of No Action, LWSA, or

TROA. The parties to the TRA agreed that the rights to the use of Diverted Flow of the Truckee

River shall be allocated in accordance with the TRA. The TRA prb’vides that Diverted Flow
Truckee River) is allgeated thirty-one

(eséentially' all water rights that are diverted al_oilg the

- percent to TCID for use in the Newlands Project and sixty-nine percent to the Washoe County

Water Conservation District, subject 1o +he rights of Sierra Pacific Fower in Article V of the TRA
(40 cfs plus diversions from Hunter Creek). If atany time the right fo use the sixty-nine percent '
v Dam, then TCID is given the right '

under the TRA (¢ divert and use that excess water. TROA males no provision for this term in

the TRA. It would appear that if water is being declared as excess and allowed to be converted to
d should be managed

Credit Water that such water is part of the sizty-nine percent allocation an
in accordance with the terras of the TRA. The execution of the TRA is irrevocable.

23, P. 2-47. There are provisi‘ons in TROA to reimburse Sierra Pacific for lost revemes due 10 E

conversion of its water rights 10 Fish Credit Water. TROA also proposes {0 remove a significant
amount of water from Lahontan Reservoir that wold be usad for hydroeleciric generation and
store it upstream to ultimately become Figh Cradit Water. Why Is there no provision for
compensating TCID for its lost hydroelectric revenue?

24 P.2-4%. The document mentions change petitions to be filed in California but not the ones

to be filed in Nevada., Of the six to be fled in Califormia, two are for new appropriations. -
However, the so-called new appropriations are for ributaries of the Truckee River. Sinceall .
tributaries of the Truclee River have already been adindicated under the Orr Ditch Decree, these

claims are barred. Attempts'to increase storage in upstream reservoirs located on tributaries to ;
ith waters that are decreed to :

5
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other water right owners on the Truckee River, namely storage rights for the Newlands Project

ynder Claim 3.

25. P, 2-49t0 2-51L. The Alternatives considered butrej ected do not include 2 reasonable range

of aitenatives as required by NEPA or CEQA. Some aliernatives not considered are: 1)

construction of additional reservoirs; 2) use of water banking or inderground storage for drought
protection; 3) use of interbasin transfers that allow pumping of underground aquifers and
transmission of the water to the Truckee River or as a substitute for water diverted from the
Truckee River; 4) conservation meastres financed by the parties seeking to increase their water
supply, such as piping of diverted water, additional wafer metering, instzllation of low flow

devices, channeling of the Riverto minimize evaperation, planting of shade trees to reduce
temperature, €ic.; 5) providing a leasing mechanism for times of drought, when water right. -
owners may lease their water to increase the supply needed for Mé&l or fish flews.

26. P. 2-82 to 2-62.. The Suﬁm‘ary of Effects chart is misleading in several respects but
there is Little benefit to be gained from TROA when

compared to No Action, except in very limited time frames and for limited resources. If the

TROA was compared to Current Condition, as the document promised it would, there would be
no benefit from TROA and most likely a detriment. By leaving out the Current Conditions
column for the summary, the document masks the real information from the public and decision
mzkers. Moreover, the fact that most of the information contained in this summary is detived -
from a fatally flawed model makes i even.more suspect. The fact that the Draft EIS/EIR only
looks at long term averages (OVer 100 years) and not at impacts during individual months or
vears also makes fhe summary suspect. [See Comments from Binder and Associdies Censulting,

The. And Principia Mathematica, Inc.] "~ ‘
- Chapter 3. Affected Envirqnn-t-i'ent _

77 The description of the affected ervironment never provides a summary of how the TRA 13
1524 todey to manage the Truckee River. Without the reader having 2ny idea of how the river is

. actually managed under current conditions, how can ome be expected tO understand how the -
 TROA will affect the management, let alone what impacts may result from 1t? There are very
important reasons for why the TRA was set up the way it was, and there were important
compromises in the TRA that allowed the Orr Ditch Decree 10 ve entered as a final decree. The
Draft BIS/EIR ignores this history and ignores any description of how the current mapagement of
the river works and has worked for the last 69 ysars. The Document does 1ot adequately '

oscribe the environmental setting.

78, P.3-28 t0 3-31. This section discusse_s the TRCOM. The full set of assump’zions used in the

TROM are not delineated here, nor are the lritations, omissions or deficiencies of the TROM.

This is a defect fatal to he Draft EIS/EIR. The details of the assumptions are described in the

comments from Binder and Associates, Tne. and the details of the proble,ms with themode! are

6
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ermztica, Tne. For example, the model has never

- described in the comments from Principia Math
limitations in the FORTRAN model -

heen calibrated, verified or validated. Moreover, there are
that cause unintended consequences in the output. The model does not address many of the
. components of TROA. There have never been sensitivity runs on the output of the model and the
model assumes that the last 100 years of water resources conditions will repeat without doing any

stochastic runs.

29. P.3-31to 3-32. The study assumptions include one that population growth will occur with'
or without TROA. However, TROA is what is allegedly providing drought protection forthe
Truckee Meadows that would allow TMWA fo increase the population served. Whether TROA -
facilitates the population growth or not, it is being used as 2 mechanism to serve an expanded

. population so that the growth inducing impacts of TROA on other infrastructure in Reno, Sparks,

- Fernley, Pyramid Lake Reservation, Fallon and Chu_r;hill County should be assessed.

The study also assumes that certain water right transfers will oceur, including one forthe PLIT to
store unappropriated water from the Truckee River in upstream reserveirs. First, the PLIT cannot
act on its claim for unappropriated water because approval of its application has been stayed in
state court. Second, the water that the PLIT claims is essentially flood waters of the Trackee '
River; yet the TROA treats these “excess waters” as if the PLIT has 2 primary right to store them
detrimentally to other decreed rights on the river with a higher prionty. For exarnple, the PLIT is
* able to store these waters and provide for carry over storage of thesg waters in upsiream
 reservoirs, when the Newlands project is prevented from diverting decreed waters from the
Truckee River for drought protection and is never allowed to provide carryover storage in

1 ahontan Reservoir to anywhere near the capacity of the reservoir, The TROA tilts the shortage

of water equation firmly toward shortages for the Newlands Project with its decreed rights and

si1ts the excess water equation fimmly in favor of PLIT, which has no decreed rights to the so--
ty for carryover

¢called unappropriated water. The Néwlands project has significant excess capact
storage water but is not permitied to use this capacity, even in years where the Carson River 18

predicted to provide low amounts of water. This menagement provision of TROA flies in the
face of the decreed rights of the Newlands project water right owners. - - L

Also the study assumptions regarding storage include a provision for the consumptive use portion
of the rights tc be stored in raservoirs and thereafter released as Credit Water. The problem with
+his is that af the time the water is being stored there is generally sufficient transportation water 10
2Tlow the water to flow in the river and reach its normal point of diversion. By delaying its

. release to the late summer months (when most of this water would be released), there is generally
ineufficient transportation water in the river 10 “carry” the Credit Water. This has not been
modeled. In fact, the medel assumes that there will be such water in the system, when-

" historicelly this is the major problem in the late summer months. To sxacerbate this problem,
TROA znoints this Credit Water with the characteristics of Privately Owned Stored Water, which
means that it flows in the river without regard to transportation losses. The transportation water
has long since flowed and the only way for the Credit Water to reach its.destination is by floating

7
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it on top of wa_tér being released to make Floristan Rates. Since, in the late summer, there mayl
_not be enough water to make Floristan Rates, then the other parties with decreed rights may have

to forego diversions to allow this Credit Water to flow past to ensure that no transportation losses
are counted against such water, The concept. of anointing 2ll Credit Water as Privately Owned

Stored Water requires consent of all water right owners on the Truckee River and the-consent of
all parties to the decree. This has not been obtained. -

.30, P. 3-36, Table3.1 lustrates how the baseline conditions might be used to predict whether
- TROA may actually work. If there had been 2 mass balance analysis of the Truckee River water i

© supply with all ‘of the demands and uses accounted for, shen the Draft EIS/EIR would provide
useful information to the public about whether the river is belng managed or mismanaged under
current conditions. But the document fails to do this. When working with a limited supply of -
water that on average causes shortages on the tiver in three out of every ten years, it defies logic
to assume that-all demands on the ‘Fiver can be met by allowing two entities to store their water
and to carry that storage over fram year to year without impacting the other water right owners.
What these two entities are doing s shifting the balance of shortages away from them and to the
remaining water right owners without regard to the consequences. The TROM merely assumes
that al} water rights will be satisfied without actually proving it. ' .

1. P, 3-37. To illustrate the problem, many of the downstream rights on the Truckee River
depend on return flows for the water that they will divert 10 satisfy their primary rights on the
river. When even the theoratical consumptive use portion of the right is Withheld, there remains

in the river only the transportation component. For water controlled by TMWA. that would be
used for hydroelectric power genetatior, of course, there 18 no consumptive use portion. None of
the water 1s assumed to be consumed when passing through the power Facilities. Vet this water is.
being stored as Credit Water. Clearly this waier would provide return flows and would be sent -
hack to the river as soon as it is used. Under TROA, this water would be converted to Fish,
Credit Water and must pass 411 the way to Pyramid Lake without any transportation losses. The
loss of the retun flows from this water has not been calculated as an impact to downsirearn

users.

35, P. 3-48. The basis for the six flow regimes for Pyramid lake are inclear. Either there should
be 2 source document referenced for these or this Draft FIS/EIR should, for the first time;
analyze the impacts of the six flow regimes on the rest of the Truckee River water resources,

The high flow regime results in over 245,000 acre feet of water 10 Pyramid Lake. Onaverage the
lake receives over 425,100 acre feet. See Table 3.1. Thus, the need 1o release water for the
highest flow regime happens less than half the time, BEven the lowest flow regime results in the
Lake receiving over 75,000 acre feet. Under these conditions, fish spawning is net likely 1o

- happen znd the waier may be nesded elsewhere for drought protection.

- 33. P.3-56. Uﬁdc; No Acﬁon Modeled Demands, the documnent mentions that S-ieﬁ:a Pacific
Jooked at 2 number of options for supplying a reliable water supply to the Truckee Meadows.

.
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Sierra even looked at constructing new dams but did not include 2 new storage reservoir. The

Draft EIS/EIR then states that because TMWA has not proposed 2 €W reservoir the Draft
EIS/EIR does not inciude it as an alternative. This is not the test under NEPA ot CEQA for

considering alternatives, however.

34, P. 3-95. The Draft EIS/EIR concludes that agricultural demand in the Carson Division is
met about the same under TROA as under No Action but there is no comparison to Current
Conditions. The document alzo concludes that average Water supply is stigatly less under TROA
#han under No Action. But then does make 4 comparison in minimurm supply years and ‘
concludes that TROA will provide six percent less water to the Carson Division in these dry -
years than current conditions. Since P.L. 101-618 provides that there shall be no impairment of -
vested or decreed water rights under the Act, any reduction in supply caused by TRCA s a
significantimpact. The document 2dmits that TROA will exacerbate shortages in these dry.
years. No mitigations are supplied for this impact and the Draft FIR/EIR does not even
‘recognize it as an impact. To contrast the thresheld of significance for Pyramid Lake is any
reduction in inflows. Again the model looks at long term averages and not individual years. The

one year impact for 1934 from TROA on the Newlands Project is over 8000 acre feet, if the

model can be b_elicved.

35. P.3-112, The document admits here that there could be adverse cOnsequUences to the
shallow aquifer in the vieinity of the Newlands Project since less water will be flowing in the
Truckee Canal and released from Lahontan. Again, the Drait £1S/EIR does not believe this is
significant, despite the fact that the entire area around Fernley and Fallon relies on the aquifer
-and the recharge of the aquifer for its drinking water supply.

36. P.3-235. The whole purpose of the TROA is presumably to allow management of the waier
resources in the Truckee River basin to permit motre water to flow to Pyramid Lake. Although

. ine nformation has been developed with a questionable model, the model tesults show that on.
average the increased inflow 10 Pyramid Lzke from TROA is less than 10,000 acre feet. The
difrerence compared to Current Conditions is only 5240 acre feet. The Government could have
purchased 10,000 acre feet of permansnt water right for Pyramid 1

! alce and _avoided TROA .
ajtogether. The Draft EIS/EIR. concludes that Pyramid TLake elevation will be higher under TROA
but 5240 acre feet over

the vast expanse of Pyramid Lake would not raise the leke by any
~easurable amount. The benefits from fhe TROA in meeting the parpose and need statement of
this BIS/EIR are questionable. ‘ - ' :

37. P, 3-236, Table 3.64. Even more telling than the inﬂow to Pyramird Take is the frequency -
ove achieved under TROA compared t0 Current Conditions.

that Flow Regimes 1,201 3
Presumably, in order to meet the Purpose and Need for the Proposed Action, the frequency of
der TROA. However, this is not

meeting or exceeding the high flow regimes should increase U
the case.-Ag shown in table 3.64 (if the model can be believed), n April, the frequency of flow
. regime 1 decreases from Current Conditions to TROA by six years, while flow regime 2

5
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y one. In 'M_éay,‘th‘e frequency of years for

increases by three years-and flow regime 3 decreases
5 it increases by four years and for regime

flow regime 1 decreases by two yars, for flow regime
3 it decreases by three years. In June, flow regime 1 increases by cne year, flow regime 2
increzses by six years and flow regime 3 decreases by eight years. Looking at the totals in Table
3 64 the overall number of years of frequency for flow regimes goes down rather than up under

TROA. - o _ :

38. P.3-244. Table 3.65 also reveals that only in August on average will there be any effecton
- Lzhontan Cutthroat Trout fro_m TROA When compared to.Cur:re_nt Conditions.

39, P.3.275 and 3-276 and 3-329. The discussion on Lahontan Reservoir recreation shows there
- will be a significant impact from TROA since more water will be removad from storage when
Newlands Project Credit Water is stored upsiream. Why 18 Lahontan Reservoir not ineluded in
_ this Recreation Visitation and Expendi‘mrés chart? ~. ' g

40, P. 3-334, Hereany reduction in hydroelectric generation revenus is considered y
significant—for Sierra Pacific. However, with the withdrawal of 2 significant amount of water "
Fom Lahontan Reservoir by storing Newlands Project Credit Water upstream, there will be a
significant impact on electric power revenues for the New and Old Lahontan Power Plants and
the 26 Foot Drop Pewer Plant. The failure to consider these impacts make the Draft EIS/EIR

invalid. -

41, P.3-388 end 3-389. The discussion of impacts on the Newlands Project ‘s inadequate. First,
the analysis relies on a fatally flawed model. Second, the impacts on the project are never
‘compeared to Current Con ditions. Instead, the analysis looks at No Action, which includes
erroneous assumptions about Fernley M&I water, retirement of irrigation rights in the Truckee
' Divisicn, unsupported reductions in Carson Division demand, and excludes the potential imipact
of Newlands Project Credit Water, Even with the compariscn of TROA 10 the No Action
slternative, the analysis shows a reduction In water supply to the Newlands Project, which means
less water available to deliver for decresd rights. P.L. 101-618, section 210(b)(13) prohibi’ts any
ested or decreed rights as a resuit of TROA,; therefore, the reduction in water

- impairment of v
d must be mitigated. This conclusion is also borne out by Table

supply is-a significant impact an
387 :
47, P, 3-404. This section concludes that local and state agenciss heve already planned to grow
their populations by the numbers used in the Draft EIS/EIR. Therefors, TROA is not inducing
the growth. This kind of faulty logic stands NEPA and CEQA on their respective heads.
Presumably, the main reason that TMWA. is involved In TROA is to ensurs that its population, £
it does grow to 119,000 will have water 10 se1ve i+ in times of drought. If TROA did not provide
drought protection 1o allow this growth to 119,000, then TMWA could not be issued will serve -
Tetters for that many households. Consequently, TROA is providing incentives for developers ©
coms to the Truckes Meadows and to build more houses. Thisis the growth-inducing effect of

10
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TROA. Moreovef, TROA will B_UC;W the Pyramid Iake Reservation popﬁlation'tclw grow. This

Draf EIS/EIR does not address the growth impacts
and water quality, ete. This is 2 serious flaw in the

43, -P._tnl—'S and 4-6, Table 4.1. The cumulztive impacts

. Lahontan Reservoir, groundwater in Churchill County,
Fernley Wildlife Management Area, impacts on

dification to the OCAP 10 accommodate
upment (since there is ajudgment in the case}

impacts on Carson Jake and Pasture, impacts on
the Naval Alr Station at Fallon; impacts from mo
‘New!ands Project Credit Water, impacts from reco
' and impacts from water rights acquisition programs

of TROA on highways, schools, hospitals, Bir .

document and makes it invalid.

of the TROA should be analyzed for
impacts on Stillwater Wildlife Refuge,

- All of these other actions have the potential

1o impact _TROA and their cumulative impacts should have ’been_a_nalyzsd;

44, P, 410 and 4-11. The discussion of impacts of TROA on the Newlends project, and

- particularly on Lehontan Reservoir is inadequate. Fir

recreation in the spring and summer will be adversely impacted.
less carryover storage in Lahontan, The discussion of this impact
ills will occirr. The document never broaches the

recognizes that there will be
' concludes that this is a benefit since fewer sp
~ subject of how less carry over storage may cause sh
- acknowledged elsewhere in the Draft. This is mere

to decreed water right owners as opposed to the PLIT which does not

" Fish Credit Water or Fish Water.

List of Preparers

45. The List of Preparers dogs not mest the re

list does not contain the qualifications 0
disciplines are not 1i

" are many more people outside of govermﬁsnt who
Draft EIS/EIR. Rod Hall was the primary personT

exemple. Also, All Shahroody participated extensively in the prep

sections. This list must be c’orracted.

GADecsh] 80681008 correspiapecific Page Comm;ents.wpd

sted as required. Moreover, from the document

st, fhe document acknowledges that
Second, the document

ortages in deliveties, even though this is
ly a reflection of shifting the risk of shortages
have a water right for its -

e requirements of citier NEPA or CEQA in that the ’
fthe preparers. Expertise, experience, and professional
s we have reviewed, there . .

have participated in the preparation of the
esponsible for the model informetion, for
aration of the water resources

11
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Desember 28, 2004

Mr. Kermeth Parr B
~U.S. Department of the Interior
 Bureau of Reclamation

705 North Plaza Street, Room 320
Carson City, NV 89701-4015

. Re; Comments on August 2004 Revised Draft Environmental fmpact Statement/Envirommental
Impact Report for Truckes River Operating Agreement (TROA} B :

Dear Mr. Parr: , . ‘ o ,
These comments are made on behalf of the Truckee-Carson Irrigaticn District (TCID), the City of
Fallon, and Churchill Counfy and are in addition to any separate comments submitted directly by,
fhese parties or their representatives. These comments pertain to the August 2004 Revised Draft
Epvironmental Impact Statement/Environmental Impact Report: (DEIS/EIR) and supplemental
- information provided by the 1S, Bureau of Reclamation (USER) through ora) communication and
- documents provided in response to Iy Septernber 27, 2004 Fresdom of Information Act (FOIA)
' rer:gc;rz:st.l It is noted that TCID requested a G-month extension for the comment pericd but the
extension wes granted for only two momnths, Thus the following comments should be regarded as
preliminary and are based on limited time for review and znalysis of the Truckee River Operations
Model (TROM) and supporting information provided -in ressponse fo the ROIA tequest. The
comments include specific comments referenced to particular sections of the DEIS/EIR followed by .
general comments. L ' ' ' .

* Page BES-6—-The third complete paragraph contains a tisleading statement that the Newlands Project
Carson Division water demands would be served in wet, median, and dry hydrologic conditions.
Analysis of model output data shows fhat the TROA Alternative results in increased shortages to the
(Carson Division I 5eVen ears of the study peried including az incresse of approximately:
8,000 acre-feet in Water Vear 1934. ' ' ' ' |

~ Page 1-7—Ths third complets paragraph describes possible changss 1o OCAP to accommodats
Newlands Project Credit Waler (NPCW) including the statement that the potential environrnental
effects of such credit water ars 2ddressed in the DEIS/EIR. As discussed n more detail in other
comments, the potential environrmental effects ae not adequately- gvaluated in the document becauss
constraints included in the modeling analysis of the NPCW ap erations aré so restrictive that the range
of potential impacts on Newlands Project Carson Diivision shortages anc Lahontan Reservoir water

levels has not been disclosed. -

. Page 2-36—i. Newlands Projecﬁ‘ Credit Water. The description of the NPCW program is not
consistent with the provisions of TROA nor the’ modeling analysis used to gvaluate NPCW
opetations. The desoription indicates that NPCW can be accumulated any time betwesn October

: Seﬁtcmﬁer 27,2004 letter Zom Charles W. Binder to Kenneth Parr regarding Truckee River Crperating Agreement

DEIS/EIR—Freedom of Information Act Request for Information Related to the Truckse River Operations Model.



- would be released (as much as possible befare Avgust 1) in time
“purposes. However, the modeling analysis used to evaluate the TROA

Page2-43, Table 2.9—F—lV\/"hy is NPCW the second in order for water t

Page 3-11—3. Past Cummalative Sffects on Affected Resolrees.

-~ jneluding drought conditions and diversions for irrigation puIp

" and future estimated acquisitions of water fights under the W
C(WQSA). The caleulations for the estimats

Mr. Kenneth Parr _ LA _— -
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and July, No such time period is specified in TROA and furthermore the modeling analysis réstricted
the period of accumulation to January through June. The description also states that the credit water -
to be used for its authorized |

Alternative téstricts the

deliveries_' of NPCW to the Newlands Project to the month of July. - .

" Page 2-41—iil Enhanced Minimum Releases. The TROA operationsr call for Credit Water and

Project Water to be used to meet increased minimum releases for Donper Lake, Included in the
definition for Project Water contained in TROA is Privately Owned Stored Water (POSW) in Donner
[zke, apparéntly including the water in Donner Lzke owned by TCD. Under what authority can
POSW owned by TCID be used to mest the increassd minimum releases specified m Table 2.87

o spill from reservoir storage?

Page 2-49—V. Alternatives Considered znd Rejected.

" The alternatives analysis is flawed dug to overly restricting the range of possible alternatives

and rejecting alternatives without sufficient: analysis. The Jamuary 1696 Report to the
Negotiators evaluated only alternafives that can be described as variations of the Basic
TROA Alternative fo address four limited aspects of Truckee River operations emphasizing
(1) streamflows, (2) recreational pools, (3) fhreatened and  endangered species, and

(4) assured storage 10 serve uses in California, Even the namrow variations within the TROA
operations. Examples

framewoik were restricted and did not include a range of alternative
 inglude, but are not limited to, storage 10 28sure all existing water rights pnder the Orr Ditch-
" Decree are not injured and storage ‘0 zssure Newlands Project shortages are not increased
due to TROA operations. - . _ ‘
vroad formulation and detailed evalustion of &
_ range of possible alternatives to TROA including, but not limited fo: (1) constructing a new - '
A reservoir(s), (2) transbasin importatien of curface water and groundwater supplies, and (3}
increased utilization of ‘conjunctive use and groundwater banking. Constructing a new
' ceservoir is briefly mentioned in the first full paragraph on Page 2-49 but if is summarily
rejected as an alternative because “,... it would have exacerbated degradation of riverine figh
" and riparian habitat as well. as created additional cuppulative environmmental impacts
throughout the Truckee River hasin.” However, there is no analysis contzined in the
“DEIS/EIR to support this claim and ths rejection of ‘constructing a neEw reservoir as an
alternative to or a component of TROA. . ' '

The alternatives analysis should include 2

3 The third and fifth complete
parzgraphs mpreperly atribute the decline in water levels for Pyramid Lake and Winnamucca Laks
entirely to the cperation of the Newlands Project, There s no basis provided in the DEIS/ER for
tis atiribution, There are several other potential causes for declining water levels. for these lakes
oses in the Truckee Meadows, The
evels for these lakes including the

DRIY/EIR should include a graph showing e historical water 1
than target levels identified in the

recent recovery of water levels in Pyramid Lake 10 levels greater
Cui-ui Recovery Plan.2 '

Page 3-59—(i) Nonéoﬁsumpﬁve Demands. The second paragraph in this section describes current

ater Quality Settlement Agreement
d acquisitions ar¢ referenced as presented in the Water

21J.8. Fish and Wiidiife Service, Cul-ui (Chasmistes eujus) Recovery Flan, Second Edition, Region 1, Portland,

QOregon.
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Resources Appendix. However, review of the document revealed that such calculations are mot-

included in the appendix. Detailed calculations including tocation of targst water rights, prices,
inflation rate, and sources of funding should be provided in the DEIS/EIR. o
Pzge 3-64—32. Model Results. a ' o
The TROM results for reservoir storage and relaas‘esv_ar'e presfsnt_cd for wet, median, and dry
hydrologic conditions defined as 10-, 50-, and 9Q-percent exceedences. "This type of
comparisen provides an ihteresting overview buf is insufficient evaluating. specific impacts -
on the Newlands Project. Monthly and anmuia) analyses are needed to fully understand the
impacts on the Newlands Project. For example, model - tesulis show TROA ocperztions
increase the Carson Division shortages in seven yéars including Water Year 1934 when the
shortage was increased by spproximately 8,000 acrefest compared to the No Action’
Alternative. C . R : .
'In addition to lack of monthly and annual model results described above, it is noted that the
DEIS/EIR provides 1o detailed results for changes in storage and water surface glevations for
Pyramid Lake even though it would seem that one of the objectives of TROA would be to
increasé the water surface clevation of Pyrzmid Lake to improve fish passage conditions.
The DEIS/EIR should include a detailed analysis of changes. in storage and water surface
elevations for Pyramid Lake including monthly and annual data and graphs similar to those
presented for_other_resarvoirs_' throughout the Truckee River system. C

Page 3-78—c: - TROA. This section provides a description of the operations model results for the

varous reservoirs and differences in stotage amounts and releases are often attributed to credit waier

operations under TROA. However, there {5 insufficient information presented in the DEIS/EIR to

 establich specific canse and effect -elationships between the various credit water-operations and the-
réported changes in storage amounts and releases derived from the operations model Tesuits.

Page 3-83-—viil. Lahontan Reservoir. ~This paragraph contains mmisleading statements and ons
incomplete séntence containing typogzaphical errors and missing words. The statement is made that
. “Carson Division demands are met in wet, median, and dry hydrologic condifions” but insufficient
. information is provided in the DEIS/ER to reach this conclusion. The cited figures 3.15 and 3.16
. are inadequate to evaiuate irmpects on the Carson Division. Review of backup modeling information
provided by the USBR under the FOIA request shows that in £20t TROA operations increzse the
Carson Division- shortages -inl seven years -ncluding ‘Water Vear 1934 when the shortage was
‘noreased by approximately 8,000 acre-feet compared to the No Action Alternative, ' '

Page 3-83—d. TROA. This section provides a description of the operations model results for
ctreamilows at various tiver locations and differences in flows ars often attributed to credit water
operations under TROA. However, there is insufficient information presented in the DEIS/ER to
establish specific canse and effect relationships between the various credit water operations and the
- reported changes in river flows derived from the operations model resulis,
Page 3-92—3. mvaluation of Bffects. See general comrments regarding

C_onditions a_nd the Ng Action and TROA altg:n_atives.

Page 3-93, second line, first complete paragraph, Chenge the word “percent” to “percentags points.”

formulation of the Curent

Page 3—95f{b)" Carson Division. This paragraph contrasts percentage of demand met in the
" minimum. year but this comparisen 1§ misleading and dogs not present the true impacts on the
Newlends Project. For example, mods] results show TROA gperations increass the Carson Division
shortages 1n seven years including Water Year 1934 when the shortage was increased by
approximately 8,000 sore-feet compared to the No Action Alternative.
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s. The. staternent is made that TROA was modeled using. '

Page. 3-96—T. Optional Scenario
What is the basis for

conditions “most likely” to occur in the future based on the draft-agraf;mcﬁt.
excluding Femley M&I Credit Water from the base TROA run? '
Page 3.07—b, Donner-TMWA Scenario. : |
Tnsufficient information and poor graphical representations are’ presented i this section
regulting in an inability 10 properly evaluate the impacts on TCID operations and Newlands
Project water supplies under the scenario .of TMWA naving 100 percent ownership of
Domner Lake. The graphs sontained in fgures 3.23, 3.24, and 3.25 are presented at an
insufficient scale to discern changes in operafions. - Furthermorey the selected items in the .
graphs do not include specific points’ of interest to the Newlands Project such as Truckee
Canal mflows to Labontan Boservoir or Carson Division shortages. = SR -
The third complefe paragiaph on Page 3-104 summarizes modeling Tesulis gtating the
Truckee. Canal diverts 120 acré-fest per year 1ess water to Lahontan Reservoir and that the
gverage annual Carson Divisions shortages would increase by &80 acre-feet per year undet the
Dommer-TMWA Scepario.. These statistics are rhisleading i1 terms of potential impacts on

TCID 2nd Newlands Project water supplies because 2 long-term average determination

masks the fmpacts i individual months and, years, particularly in dry yeers when Donner
Leke water is a critical -element of the watet supply for TCID. ‘Thess numbers 2re also
artificially low due fo the assumption that 100 percent of the Truckee Division water rights
© will be acquired for either WQSA or City of Fernley purposes. . - o _ '
To adequately address the potential impacts on TCID and the Newlands Project, the
DEIS/EIR should contain monthly amounts for the entire pericd of record reported for
- Current Conditions end the No. Action, LWSA, and TROA alternatives, The monthly
amounts should be reported for both scenarios: (1) Donner Lake undivided joint ownership
by TCID 2nd TMWA as currently in place znd (2) 100 percent ownership by TMWA. The
TROA falsely assumes that Domner Lake waier can be partitioned. Even assuming this is
 true, the TMWA and TCID points of operation for Donner lake waler are not presented. The
results should be presented for the following points of operations: S
« Donner Lake Stofa_ge reported.by__sepa:a;[e accounts for TCID and TMWA ©
s Domner Lake Releases OfTCIDéﬁd TMWA separé,te accounts- S
e Donner Lake water diverted at Diérby Dam -
« Donner Leke water delivered to Lahontan Reservoir

¢ Donner Lake water as all undivided asset _

~ Insufficient informetion is currently provided in the DEIS/EIR 10 understand the future

. operation of Donner Lake and in particular the fsture operation of the TCID Donner Lake

- water rights for Current Conditions and the No Action, 1 WSA, and TROA alternatives.

allow Aguifer near the Truckee Canel. The analysis of potential
the Newlands Project, including areas adjacent 1o
presented is qualitaive -
and potential impacts are simply assumed 10 e insignificant when ‘comparing fie TROA and No
Aotion alternatives. One of the problems arises due to the assumptions ineluded in the formulation of
in the general comments. More reglistic assumptions

including a range of possible actiors should be included in the o Action Alternative. Onoe amore
4, a quantitative analysis should be conducted o

Page 3-111—E. Recharge of the Sh
impacts on groundwater TeSOUTCes iy the vicinity of
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determine potential impacts on groundwater TesOUICe
/EIR should also include an expanded desc
dwater resources that are recharge

. Lahontan Vailey. The DEIS
and population dependent upon groun
Newlands Project. . '

Page 3-157—last p
six-flow regime for management
ecosystern requirements along the
Truckee River Basin Recovery
Qervice, The discussion shoul
and requirements for -adopting

 irmpacts of the recommen

Page 3-235—2. Thresheld of Signi

of ¥

What is the. scientific basis for consi

whereas increases in Carson Division sh

. significant?
- Page
in nflow to Pyrami
~ and concludes this.increase is signi
. percent increage in inflow to Pyram
in inflow as significant? T

Page 3-330 thru Page 3-334—D.
section evaluates the effects o
large scale that the effects on

. discernable. The analysis should be
srrigation water rights for the city o

e arglysis should include impacts
“TCID operations. R
Page 3-334 thru Page
“because the analysis does not include
Newlands Project and particularly the i
to include impacts relate
*. 2nd New Power Plants and

d Lake i5 9,730 ac

Page 3-388 thru 3-39A1.-'—’New1az‘1ds Project Operations.

- Allof the following comments related t
assume for purposes of the comments 0

Action Alternative are appropriate

serlous COnCEInS shout the formulation and assumnptions for th
e potential impacts of TROA on

the resulting effect of masking th
TCID, - : '

The analysis should be expanded

Also the znalysis should evaluzte p

3 Truckee River Basin Recovery Ip

Augnst 2003,

aragraph. The DEIS/BIR describés new

‘Truckee River. The
Implementation Team
d include a description o
the six-flow regime &
ded flows on diversions from

‘ ficance. Thc‘bEIS/EIR ¢
. for Truckse River inflow to Pyramid Lake as “Any chenge 1

'3.235—¢. TROA. This paragraph reporis that
ficant. However, this int

id Lake. What is

Emﬁloym
{ transferrin
the Newlands Project and in parti

f Feml
on employment and income 28

3-336—E. Hydroﬁower Generation and Reve

ed to the reductio
the V-Canal (26-foot Drop) Power Plant.

lementation Teamm, Shorf-Term A
(Oncorhynchus clarki henshawy) in the Trackee River Bagin, report pIep

x
)
ek

Truckee Canal and within the
ription of the number of wells
d from retuin flows from the

s adjacent 1o the

fiow recommendations referred to as the
ater relcases in order to meet
new flow recommendations are sttributed the
ander a report’ to the U.S. Fish and Wwildtife
£ the NEPA and ESA compliance procedures
5 well a5 analyses showing the stand-alone
ckee River to the Newlands Project.

ish Water and Fish, Credit W

t}_le Tru

stablishes the threshold of significance
. inflow was considersd significant.”
d Take inflows as significant
ect are not considered

déring gny change in Pyrami
hortages for -the Newlands Proj
mode] results show the average anoual increase
TROA compared ta the No Action Alternaiive .
rease in inflow corresponds to only a two
the scientific basis for congidering this change

re-fast under

ent and Income Affected by Changes in Water Use. This
the analysis was aggregated to such a -
cular the Truckee Division are not
g specific impacts of purchase of
er water quality under the WQSA.
well as the economic impacts om

g water rights but

disaggregated to show th
ey and for Truckee Riv

nues. This section is incomplete
generation and revenuss for the
The analysis should be expanded
T ahontan Ressrvoir Old

the impacts on hydropower
mypacts on. TCID, operalions.
71 in hydropower generation for the

o thig section on the Tewlands Project Operations

ly that the formulation »nd agsumptions for the No

1 the general comyments there are.

¢ No Action Altemnative and
he Newlands Project znd

. however, ag ‘digcussed in th

include Carson Division shortages.. . .

as
resources related fo.

described bclo'{f.r to
atential impacts on- the following

ction Plan for Lahontan Cutthroat Trout
ared for U.S, Fish and Wildlife Service,
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. The operations model results summarized in the table are inadeqn

) individual water Hght holders sarved by the

‘Newlands Project operations: (1) groundwater 1e80UTGES dependent upon reiu flows from
the Newlands Project, (2) stock watering and domestic Uses under the Newlands Project, and
(3) water supplies for wetlands including Fernley Wildlife Management Area, Stillwater
Wildlife Management Area, Stillwater National Wildlife Refuge, and Carsen Lake Pasture.

Page 3-388, last paragraph. The list of specific opéerations for evaluating potential impacts on-
. the Newlands Project should be expanded to include Carson Division shortages. In addition,
all of the specific operating parameters of interest to the Newlands. Project. should be

evaluated on monthly and annual bases ag well as period _ofjreco:d descriptive statistics 1o

include various frequency points, maximum, minimum, average, and median values. Also -
is for drought conditions

the analysis should be expanded fo include a scenarios analysi
. assuming ‘v\_fc'\rst_-case,_' multi-year drought conditions. :

© Page 3-389, Tzble 3.86, The summiry table of potential impacts on the Newlands Project is
interesting but the results should be supporied by detailed tables showing monthly and annual

values for fhe enfire study period and all appropriate operating parameters for the project. In

addition, the summary table and detatled supporting tables should be expanded t0 show -
results for the operating parameters for Current Conditions along with all thres alterpatives.

Page. 3-389, Table 3,96 and following discussion of potential impacts resulting from TROA.
ate to provide a basis for

reaching conclusions: on the potentia] impacts on the Newlands Project. I particular,
monthly and annual results for Carson Division shortages are not provided in the DEIS/EIR
and such results should be provided in the .document. Review of backup modeling:

information provided by. the USBR u'nd-ef the POLA request shows that. in fact TROA
Lortages in seven years including Water Year 1934

‘operations increase the Carson Division s
when the shortage was mcreased by approximately 8,000 ‘acre-feet compared to the No

Action Alternative. The annual increases m Carson Divigion shortage for séven years are

" shown below:- A
. Anpual Carson Division Shortages Determined
" From Operations Model Results
Carson Division Shortage | -~ : ,
: E ' Tncrease | Percentage.
Water | No Action TROA | In Shortage | Increase
YVear | (acre-feef) | (acre-feet) (acre-feet) | Im Shortage
- 1932 14,740 14,750 , 10 0.1%
1934 71,766 79,720 7,560 11.1%
1961 49 580 53,980 4 400 8.9% B
1988 60,630 61,470 840 1.4%
1590 38,230 40,130 1,300
1992 - 1 156,000 156,440 440).
- 1594 © 54,940 56,490 1,550
TOTAL ' _ - 16,500 |

The increases in Carson Division shortages exaoerbate the shortages fhat are incumred by the -
Newlands Project. For example, in 1534 the.

water users undst the Carson Divisicn would experience a 27 percent shortage in zvailable

supplies under #ha Mo Action Alternative, The 11.1 percent inerease in shortages caused by
TROA would increase the Carson Division shortage to 30 percent. Itis also noted that these
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shortages would b‘e‘ gﬁ:caicr if deliv_eﬁés are made to the La‘hontén Velley wetlan&s at thie fll
duty of 3.5 of 4.5 acre-feet per acre compared to the current delivery rate 0f 2.99 acre-fest per
AcTS. ‘ ' ' ' :

Pags 3-390, first full ﬁafagr’aph. The étéfament is made that based on the analysis of releases

to serve Newlands Project water rights, there should be litfle to no economic impact Trom’

TROA compared to No Action. There is ne basig for this conclusion particularly in light of
the increases in shoriages chown above as a result of TROA. An anzlysis should .be
performed to quantify, the economic impacts resulting {om ‘increases in Carson Division
shortages and decreases in-Lahontan Reservoir releases. The economic impacts include, but
are not limited to, reduction i3 hydropower generation znd revenues, reduction in water:
delivery fees received by TCID, reduction in crop yields and gross revenues as a result of
reduced water supplies, and reduction in net revenus 28 4 reault of reduced gross TEVEnuEs
while fixad costs and some variable costs remain the same. - _

" Page 3-390, fifth paragraph. This paragraph provides a description of the NPCW operations .
included in the modeling analysis for the TROA alternative. _The following comments and
questions arise conceming the NPCW anzlysis: ' O R :

e What is the sciemtific basis for the proposed California Guidelines objectives for
fows in July for the various stream reaches that are used o limit establishment of
NPCW? . : - -

. What is the legal authority for imposing the

objectives for flows In July? o

proposed, ‘Califdnﬁa Gﬁidclines

'« The description indicates that NPCW was not released before July 1 tut review of
" supplemental materials provided by USBR shows that releases to the Newlands -
- Project were restricted to the month of July,- The analysis should be expznded to.
~ allow releases to e Newlands Project throughout the irrigation season -as well a5 -
- scenarios to include carryover storagé for teleases to tne Newlands Project n
'_subséqﬁehtyears;.: . o - AU ' T
: ing results showing releases in 21of .
the 100 years, with a maximum storage of 1,300 acre-feet: - First, tnis senfence is
unclear whethsr the “releases” are diversions &t Derby Dam, Truckee Canal inflows
to Lahontan Reservolr, or some ofher operations variable. Sscond, it appears a
typographical error i3 ‘mcluded in third sentence and the word “recteation” should be
Cither “oreation” or “established” Third, backup data should be presented in the
DEIS/EIR showing the monthly and annual amounis for 1) NPCW cstablished by |
cither exchanges in Accordance with TROA Section 7 T.1(g) or retention in storage in
- coorcance with TROA Section 7H1(), 2) NPCW released from individual
reservoirs, 3) NPCW diverted at Derby Dam, 4) NPCW deliversd to Lahontan
‘Regervoir, 5) reclassification of NPCW by calegory in agcordance With TROA -
Section 7.H.6, and &) utilization of eny reclassified NPCW including but not limited -
to flows past Derby Dam clazsified as Fish Water ot Fish Credit Water. '

This paragraph describes two other scenarios for menagemsnt
* bud only & qualitative analysis
dgement that such operations
fher scenarios are

The deéscrption includes & curmmary of the model
o del

Pege 3-390, sixth paragraph.
of NPCW that are chatacterized as “possible and reasonable’
ig provided, Included in the qualitative analysis is an acknowle
ander the first scenario would increase Carson Division, shortages. If such o
“nogsible and reaconabls,” a full range-of po ssible scenarios should be snalyzed to quentify



Mr KemethParr - e T

' December28,2004. . . . e LT
. Page 80of19 e E o , T a ' .
. the potential impacts on the Newlands Projact._ and to identify mitigation measures to offset

any increases in Carson Division shortages. ’ . S

. References—The references section should be revised to provide consistent format and style.

Redundant entries should be eliminated such as Item No. 10 on Pape 3 and Item No. 12 on Page 17.
Also, Item No. 4 on Page 9 appears o be the same document zs Item No. 1 on Page 20, It 2lso
appears that the entire body ¢f information available from the U.S. Geological Survey (USGS) was
. not utilized and cited in the DEIS/EIR. Incinded in the missing USGS publications are reports
related to USGS river and Teservolr modeling efforts for the Truckee and Carson River Basins;.
sraveltime characteristics of the Truckse River] groundwater quality and groundwater resOuUrces of
[shontan Valley; data on groundwater ‘quality and aquifer conditions for Reno-Sparks area; and.
‘irrigation drainage, water supplies, and Wwatel guality- for ‘Sifllwater znd Pernley Wildiife
Management Areas. B ' . - S

" Water Resources Appendix—Exhibit 2 provides historical, monthly streamflow data at key streaml
gaging stations including stations of particular interest to TCID and the Newlands Project including?
(1) Dommer Creek at Donner T ake near Trackee , California (U ¢3S 10338500), (2) Truckee River at
Farad, California (USGS 10246000); (3) Truckee River at Vista, Nevada (USGS 10350000), (4)
ruckee River below Tracy, Nevada (USGS 10350400Y, (5) Truckee River below Derby Dam near
.. Wadsworth, Nevada (USGS 10351600, (6) Truckee River near Nixon, Nevada (USGS 10351700},
and (7}-Carson River below Lahontan Reservoir near Fallon, Nevada (USGS 103 12150). Hewever,
ths TROM moedel output for river flows summarized in subsequent exhibits in the appendix shows
river fows for the Current Conditions and the No Action, LWSA, and TROA alternatives fof points
on the river that are different then the USGS gaging stations for historical streamflows. The model
oufput was apparently nost-processed using 2 separate programto. estimate streamflows at these other
~ locations. Displaying.the “model results at points on the river different than USGS gaging station
locations as well as points that are not included in the direct TROM output makes it difficult to
analyze model results in comparison to histerical conditions. For example, the model output for the
closest location to the Farad gage appears to be “Truckee BIver ahove Coldron Ditch and Verdi -
-~ Powerhouse.” No description is provided as 4o the location of this elternate location mor is any
explanation provided on how the streamflows ate etermined using the madsl output. Another -

example i the appendix includes menthly data for the “Truckee River at S-Bzr-$ Ranch” which
e, Again the location 18 not

appears to be located somewhere between Derby Dam and Pyramid Lak
. described nor is an explanation provided on how the TROM output is used 0 derive flows at this
slternate location considering intervening diversions and accretions. I astly, as described I more
detail below, monthly TROM output for Carson River below Lahonten Reservoir is not provided n
he DEIS/EIR for the Current Cop ditions and No Action, LWSA, and TROA alternatives. '
| Water Resources Appendix—Exhibit 4 provides input filag for the TROM for the various scenarnios
and included in the input fles are demznds for the various users. Although some additional
- iyformation is presented in Bxhibit Nos. 14, 15, and 16, insufficient information is provided in the
DEIYEIR fo understand the asswmptions Zid caloulations used in deriving these demands.  For
exarnple, the input fles require input demands for ths Truckes and Carson Divisions under the-
Wewlands Project for the Current Conditions and No Action, LW3A, and TROA zltematives.
Tnformation provided by the USBR under the FOIA request inpluded‘calcula,tions for the demands
for the Truckse 2nd (“arson Divisions; however, this supporting information should be provided in
e DEIS/EIR.  Included in the input files are TMMETOUS variables and switches for operational

parzmmeters that are not defined. The definitions for the variables and switches as well as the -

for the Currént‘Conditions“and No Action, LWSA, and TROA

- gelection of the proper switches =
alternatives should be rrovided in the DEIS/EIR:
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Watsr Resources Appendix—Exhibit 5 provides output file qummaries for the TROM for the Current -
Conditions, and No Action; LWS3A, and TROA alternatives. The oulpit su
four pages for each. scenario listing monthly values for output variables related to streamnflow;
diversions; reservoir inflows, outflows, storage, and elevation; exchanges; credit storage; shortages;
- depletions; znd demands for the various nsers extending from Lake Tahoe and the other upper basin
reservoirs to Pyramid Lake on the Truckes River and Lahontan Reservoit on the Carson River, The
. TROM cutput for the 1901-2000 average values. These output summaries
have limited utility because the ‘output is presented for the long-term averages only and thus it is
impossible to evalnate cutput variables of interest during individual years particularly during drought
conditions. The full output is necessary and should be ncluded in the DEIS/ER o fully undsrstand
: ations and the Newlands

TROA ‘operations and io evaluate potential impacts on Donner Lake oper
Project. Also, the information provided in the DEIS/EIR does not include definitions of the cutput
. varables. The definitions for the oufput varizbles 2nd a description of the interrelatiopships of the
varizbles are needed to understand the analysis and should be provided in the DEIS/EIR.
endix—EBxhibit 6 provides TROM 16012000 Simulated Monthly Reservoir .
. Data for the Current Conditions and No Action, LW3A, and TROA alternatives. The monthly data
are provided for reservoir storage, water surface elevation, water surface area, and shore habitat area.

_ However, the data are provided for only six of the major reservoirs of intersst: Boca Reservoir,
- Donner Laks, Independence Reservoir, Lahontan Reservoir, Stampede Reservoir, and leke Tahoe.
The sarne information for Prosser Creek Resewoir and Pyramid-Lake should also be included in the

' - DEIS/EIR | S | _ o A
- Water Resources Appendix—Exhibit 7 provides TROM Monthly Reservoir Exceedence Fraquency
Data for the Current Conditions and No Agtion, LWSA, and TROA Aliernatives. The frequency ‘
tables are prol_vidsd for. Teservoir stoTege, WalsT surface slevation, watel qutface erea, and shore -
“habitat area apparently based on the data provided in Exhibit 6. Frequency tables are provided for
Precser Cresk Reservoir but the supporting data are not provided in Exhibit 6. Frequency tables for

Pyramic Lake should be included in the DEIS/ER.

surmmaries present the

V/ater Resources App

“Water Resources Appcnfdiz'—ExbibitVS provides TROM End of Angust Reservoir BExceedence
Freguency Plots for the Current Conditions and No ‘Aotien, LWSA, end TROA alternatives. ~ The
. frequency plots are provided for all. of the major TESETVOIrs except Pyrzmid Laks. Alsothe plots are
provided for only reservoir storage and -pnly for the monfh of August. It is not clear why only
August was selected. Prequency plots should be provided for all months for a1l Tocations including

Pyramid Lake, =% R : o -
TWater Resources Appéndi}:—-ﬁxhibi‘_t g provides TROM 19012000 Simulated Monthly Flow Data
for the Current Conditions and No Action, LWSA, and TROA alternatives for sixieen locations. As
indicated above many of thest locations are different than 1SGS gaging locations znd TROM model
outpiit. Also it is unclear why these particular locations were szlected and more importanily why

other locations were nat selected for detailed analyses cuch as [ahontan Reservolr Teleases.

t 10 pro’ﬁidés TROM Monthly and Seasonal Flow Exceecence

. Trequency Data for the Current Conditions and No Action, L¥/SA, and TROA alternatives. The
exhibit also includes a location key providing some additional nformation selated to the names and
specific Jocations of the sixtesn points; howsver, moIe Aetailed information elong With a map is

necessary to identify the locations of the peinte.

 Water Rescurces Appendizx—Exhibi

Water Resources Appendiz—Exhibit 11 provides TROM Mozthly and Seasorzl Flow Exceedence
Frequency Plotg for the Current Conditions and No Action, LWSA, and TROA altermatives. The -

" frequency plots are pfovidad for fourteen.of the sixteen locations included in Fxhibits 9and 10. The

rmmeries are comprised of -



. Mr, Kenneth Parr oy .
December 28, 2004 S : : . o
Page 10 of 19 L . P
River at S-Bar-S Ranch and Little Truckee River belew Sierra
¢ fourteen locetions, four frequency plots are provided that are
actually multiple months: (1) Oct-Jan, (2) Feb-Mer, (3) Apr-Jul, and (4) Aug-Sep.’ It is mot clear
why these particular monthly combinations were selected, Frequency plots should be provided for
a1l locations for all individual months 2nd on an annual bzsis’ corresponding ‘to the tabular

information provided in E'X_hibit 10.-

two missing locations are Truckee
+alley Diversion. For eack of th

Water Resources Appendix—Exhibit 15 provides the TROM Opereations Criterfa and Analysis for
Current Conditions and Alternatives, which is comprised of 2 general review of assumptions and
procedures in TROM to simulate the Current Conditions and No Action, LWSA, and TROA
lternatives. The exhibit may be use 1$/DEIR in gaining & preliminary

fnl for some readers of the DE
snderstanding of the modeling of the various COmpPOnSHS of TROA but the exhibit is ‘not a
satisfactory substitute ior #ull documentstion of the model that is necessary to fully evaluate potential
jmpacts on the Neiwlands Project and Denner {ake Operations. Please recall that included in my
‘September 27, 2004 FOIA request [ asked for £l documentation of the model as Item No. T—
“Users manual or-other documentation of TROM providing desciptions of variables, explanations of
model logic, flowcharts, user the main program and associated
cubroutines.” Hewever, the USB

instructions, and other information for
R denied the request as explained in the October 27, 2004 letter” as
.oeing protected pursuant to the Atforney Work Product Doctrine. It is understood that 2 users
manual has been prepared for the TROM. This usess penuel should be available in order for the
public fa understand the modeling anzlysis that is relied upon for concl

_ usions presented in the
DEIS/BIR and the decisions that will be reached based upon the DEIS/EIR Plesse explain why this -
information is being withheld. ' : ' S

- Water Resources Appendix——Ex}ﬁbit 16 provides the TROM Selected TROA Operations, which is
corrprised of more detailed discussions and examples for the assumptions and procedures in TROM
to simulate fhe Current Conditions and No Action, LWSA, and TROA elternatives. Exhibit 161isa
useful supplement to Exhibit 15 but again the cxhibit- i mot a satisfactory substitute for full E
documentation of the model that is necessary 10 fully evaluate potential fmpacts on the Newlands
. Project and Donner Lake operations. The exhibit provides more detziled examples of somne of the
cause and effect relationsnips for TROA operations for selected years CT hypothetical conditions
resulting in differsnces in the exceedence plots betwsen fhe Current Conditions and. No Action,
T WSA, and TROA alterpatives for the VETIOUS fséehfdirs ‘and streamilow Incations. However, the
exhibit doss not provide sutficient infnrmation fo track all of the various storage credit priorities and.
operations. Agaim, please sxplain why full documentation of the TROM is being withhelds ‘

Current Operations 0f N ewlands Project.

The DEIS/EIR doss not provide an evaluati otential mpacits of the TROA
Alternative o1 the current operations of the Mewlands Project. The DEIS/EIR. provides
imformation for comparing the TRC A Alternative with Current Conditions; however, such a
the potential impacts on current operations hecause the TROA
. Alterpative includes all of the erghedded assumptions associated with future conditions for
Vear 2033, Az znalysis should be conducted to impose the TROA srovisions on the Current

Conditions to determing the potential impacts on the current operations of fhe Newlands

Project. -

Gensral Cormment No. 1—Trpacts on
fon of the p

comperison does not show

"4 (gober 27, 2004 letter sTom Creig D. Muzhlberg { Acting Regional Business Manager, Mid-Pacific Régional
Office, Bureau of Reclarnation) to Charles W, Binder regarding Freedom of Tnformation Act (FOLA) Request—

4NMPRO11508.
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- Genera] Comment No. Z—F'ommlatidn and Assumptions for No Action Altemative:
"_fbe guestion arises whether the No Actien Alternative- i rezlistic ar whether potential .
{mpacts from the nroposed action (TROA Alternative) have been understated 25 2 result of

the formulztion of the No Action Altermative. The DEIS/EIR should include a more

complete description of the assumptions included in the No Action Alternative. In addition

‘the DEIS/EIR should include semsitivity and scenerio analysss to demonstraié that the
sssumptions embedded in the No Action Alternative do not unduly mask any impacts from
the proppsed action. The DEIS/EIR should repott the 1ange of petential impacts zssociated
. with reasonable ranges of values < for parametsrs and everts sesumed to occur in the No
Aotion.Altémative.. The following assumptions should be reviewsd and varied appropriately

through sensitivity 2nd scenario analyses to moTe fully evaluate the No Action Alternative:

i Assuxﬁpjdon that 100 percent of agﬁcui‘mral irri.gatio.n in the Truckee Division will be
. ¢liminated. * There is ro demomstration that a1l of the water rights for the Truckse
‘Division will be acquired for purposes other than irrigation. : -

~ Assumption that demands used in modeling do not include amy gtock watering orf

domestic use (other than City of Fernley) for demands in Truckes Division. This 18"

- coptrary to current waicr uses within the Truckée Division cuch as deliveries from the .
Hazen Pipeline and other pipelines. This is also inconsistent with the assumptions used
in developing -demands for the Lower Truckee River wherein stock watering “was

- includad in the demands. ' R : '

3. Assumpton that of the 3,815 acres for Truckee Division 2,304 acres (60 percent) would
be acquired for water quality purposes and 1,511 acres (40 peroent) would be acquired’’
for the City of Fernley. Recent acquisitions: and prices of Truckee Division water rights
indicate that funding for acouisition of water rights for water quality purposes may be
inadequate and z greater percentage of the water rnay be acquired by, the City of Fernley
compared to acquisitions for water quality purposes. It is also noted that the DEIS/EIR
does mot address the envirommental impacts of acquisition of Truckee Division weter
rights for water quality puIposes which include -dust control and revegslation costs .

" assogiated with drymng up irjgated lands and transferring the water Tights to instream '

 flow purposes for the Truckee River. | -

I:\J

4, Assumption that water qualiiy-wataracduimd from Truckee Division is acquired af an
“amount equal to 133 percent of the duty (equivalent 1o duty divided by efficiency of 75
percent) compared to Fernley water acquired at duty only. o -
5. Assumption that water quality water acquired from Trackes Division can be stored in.
apper Truckee Re STVOITS. L C ‘
6. Assumption thet 13,883 sores in Carson Division would be acquired for wetlands
ands purposes of 21,000 acres. :

Assurption that wetlznas dernand is 2.99 acre-Test per acre instead of the full duty of 3.5
or 4.5 acre-feet pet sore. Sensitivity and scemario analyses should be conducted for
- Carson Division demends Yased on deliveries to Lehontzn Valley wetlands at the full
“duty. It should not be assumed that future etlands deliveriss will be restnicted to .
amounts Jess than fll duty, parﬁculaﬂy deliveries associated with waiet rights acqnired

by the State of Nevade and others for uss at Carson Lake Pasture.

purposes resulting in 2 total acreage for wetl

=
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8. Assumption that delivery efficiency is €5.4 percent for all years iespective of water
- gupply conditions. Also, the value 65.4 percent may be low for future conditiens (Year
- 2033) considering recent increasas in efficiencies reported for the Project. -

,hontan Reservoir will not change even

9. Assumption that Carson River inflows to L _
033 are likely to be different than the -

though upstream water use practices in year 2
. practices that acourred over 1901-2000 period of record. A change in futuré Carson

© River inflows' to Lahontan Reservoir would irpact the Truckes Canal deliveries to

[ahontan Reservoir through diversion. criteria established in OCAT, Thus the propossed -

. TROA cperations and potential impacts on the Newlands Project are dependent upon .
~ Carsan Rivér inflows fo Lahontan Regervoir. _ . . -
10. Assumption that Newlands Project credit siorage allowed under the 1997 Adjusted”

OCAP is nof included in the No Action Alternative.  Discussions with USBR -

representatives during the November 23, 2004 conference call confirmed that Project

credit storage is not odeled in the No Action Tun contrary 1o Table 2.2 in DEIS/EIR

- indicating that such an gpcraﬁon ig included in the No Action Alternative. -

: . 11. Assumpfion that Lower Truckse River demands will ‘ncrease from current annual
- - demand of 12,040 acre-feet per year to frture demand of 34,280 acre-feet per year, ‘

12, Assumption that water cbiained by Pyrémid Tribe in the unappropriated water case can

S/ETR should - show the amount of

be stored in upper Truckee reservoirs, The DEL

unappropriated water that iz stored, released, and delivered past Derby Dam that

.otherwise under historicz! conditions would be available for diversion to the Newlands
Project, particularly during drought conditions. - - o
factors used to caleulete monthly

13. Assumption that in a1 four model analyses the ‘
' and Pyramid Lake are the same..

eccretions to the Truckse River befween Derby Dam

14, Assumpiion that TMWA will be sble ‘0 zcquire agricultural water rights at the assumed.

tevels for conversion to M&T and cther uses. As discussed below m Genera] Corment
1y sensitive to this zssuTnpHOT. :

No. 4, the model results eppear 10 be exireme

15, Assumption that Florston Rates ‘are not adjusted in accordance with either current

} . ' provisions of the Truckee River Agreement or TROA Section 5.A.3(b).

General Comment No. 3——Formmulation and Assumptions for TROA Alternative. -

There are several gusgtions and CONCEINS regzrding the forpmilation and assumptions used in
znalyzing the TROA Alternative including the concerns with the vericus assumptions that are
carmed over from the No Action Alternative describad above. The DEIS/EIR should include
sensitivity and scenario znalyses 10 demonsiTate that the assumptions and modsling enalyses
for the TROA Alernative result in 2 range of potential impacts associated with reasonable
ranges of values for parameters and events sssumed to occur in the TROA Alternative,
Specific issues that need to be addressed include, but are not limited to, the following: '

{ Stresm channel conveyance losses are not considered in any of the TROM analyses,

which is of particular concern for the TROA Alternative.. TROA Section 5.8 specifies
that comveyence losses shall be determimed and allocated to various categories of water in
proportion to the total amount of water in cach-stream Teach. Whez questioned zbout this

‘concern, individuals _raspon-siblafox conducting the miodeling analysis for the DEIS/EIR

gsponded by first acknowledging that conveyancs losses &I¢ not considersd and then
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temd to cancel ome another because such losses

indicating that the possible errors would _
Furthermore it was stated that mnsufficient

are not congidersd in all of the model runs.
information is available to characterize stream chanmel conveyance losses particularly in
she “Truckée Meadows, * Both of these responses are not satisfactory,- First, USGS

cords and studies on river fravel times could be used to develop

~ historical streamflow 1%
copveyance loss factors or methods for medeling purposes. Second, and of paticular

importance, any errors associzted with hot considering comveyance losses will mot”
necessarily cancel one another because of the changes in tHiming of storage and releases of
water associated with the various credit waters under TROA.  For example, the
consumptive use portion of unused and excess agricultural Tights converted to M&I
purposes by TMWA will be stored in Truckee River reservoirs as Mé&I Credit Water for

subsequent release to mest M&I demands o if unused converied to Fish Credit Weter
Subsequent releases of

* and relezsed at times different than the historical flow paiterns.
tikely occur during times when Truckee River streamflows are

stored credit waters will b _
significantly less than the steamflows cccurting &t the time the water is stored and thus
losses. It is also not

the potential for significant differences in stream conveyancs,
sufficient to say that the historical retnmn flows will be left in the river at the time such
alysis needs to be conducted to
determins the historical depletions 1o then determine appropriais depletion and
conveyance loss facters for future operations o ensure that downstream water rights
. holders such as the Newlands Project are not injursd. ‘

2. Assumptioﬁ that TMWA will be able to acquire agricultural water rights af the assumed
levels for comversion to Mé&l and other uses. Ag discussed below in General Comment -
No. 4, the mede] Tesults appear 10 be exiremelv sensitive to this 2ssumption. -

3. Assumption that Floriston Rates are not adjusted in accordance with either current
_ provisions of the Truckse River Agreement or TROA Section 5.4.3(b). ' :

4 Assurnption that credit water can be egtablished through changed diversion rights using a
for rights acquired in the Truckee Meadows. It1s -

 consumptive use factor of 62.5 percent 107
“understood that it 18 zssumed for purposes of the DEIS/EIR analysis only that such

" establishment of credit water would be restricted to the historical consumptive use of the
acquired water Tights.  However, Mr. Rod Hall indicated in 2 December 16, 2004
conference call thet the actual amount would be determined in Tuture Nevada State
Enginser proceedings. ¢ it the intent of the TROA signatory parties to establish credit
water at amounts excesding the historical consumptive use of the acquired water Tights?
If not, specific Hmitations snould be provided in fhe TROA document and A53UTATCES
provided in the DEIS/EIR. 150, the full amount comitempleted for establishment of credit-
water should be disclosed and included in the model analysis. 1o evaluzie potential
impacts on the Newlands Project. - '

5. As discussed n moTe 1=tzi] in the above commments refermng 1o specific pages of the
DEIS/EIR, the NPCW provision of TROA has been analyzed with overly restriciive
_comsiraints resuliing in unrealistic impacis on the Newlands Project related to reduction in
T ahontan Reservoir water levels, decTease In carryover storage, and increase in Carson
Division shortages. ' o

5. Several provisions in TROA are pot mcorporated into the modeling analysis raising
' questions whether the analysis provides the full range, of potential impacts of the TROA
Altemnztive. The DEIS/EIR should includs a1l disclosure of the omitted provisions

including 2 quantitaﬁve_aﬁaiysis chowing the effects of the exclusions. Included in the
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omitted provisions are several categories of credit water including Fernley Muhicipal
Credit Water, California Envirommental Credit Water, California Additional California
Frnvironmental Credit Weter, and Other Credit Water, Review of ipformatibnj provided
by the USBR under the FOIA request shows ail or & portion of the following TROA

provisions are ‘not inchided in the TROA model run. - An evaluation needs to be

conductsd and reported in the DEISEIR showing which, if any, of the excluded
provisions result in material differences in modeling results. It should be noted that the

April 23, 2004 draft paper does not include a description of all provisions in TROA. For

example, TROA Section 6.B.2(b)—Calculation of (Ort Ditch Decree Irrigation Demand is
not described in the drzft paper and thus if is imlmown whether or not that parficular -

~ provision is'included in the nocel, The DEIS/EIR should include a full disclosure of all

- " TROA provigions not ingorporated into the modeling analysis. Based on the review of

- information provided by USBR, all or a portion of the following TROA provisions are

nat included in the TROA model mn: : S o

: § 5.A.3—Extension of Floriston Rate Supply
.’ § 5.B.6—Prosser Creek Reservoir Operations -
. §5B.8(=)0) o

§ 5.3.6()(4)

§ 5.B.6(a)(5)

§ 5.B.6(c)(6)
.§ 5.B.6()(7)

REEY A I - R A
§ 5.B.6(d) [Note: apparently corrected after Tuly 2003 nins used for DEIS/EIR.]

. § 5.B.6(d)(2) MNote: zpparendly corrected afrer Tuly 2003 runs ussd o1 DEIS/EIR.]
§5B.6E) . o~ : : ' o '
§ 5.B.7-—Independence Lake Operztions
§ 5.B.7(0) ' -
S8 5B
§5B.7E
§58.70) -
.B.9—Boca Reservoir Operations -
§5B.9() - ' o
.C.1—Accounting for Spill
- §5.C.1)
C 8 5.C1HE
§ 5 E—Stream Channel Conveyance Losses
§5E1 ' : :
§5E2 o o
§ 6.B—Sierre Valley Diversion [other than historical input data]
8 6.C—Diversion of Truckee River Basin Srrface Water Allocated 10 California Pursuant
" tg Section 204(c) of the Setilement Act ’ -
§6.C3 : '
§ 6.C.4
§6.C5
§6C5
§6C.7 -

s
Lh

§5

eretion Model, -

% April 23, 2004 draft papér entitled In:p'rpdration of TROA Provisions into Trackes Op



Mt Kenneth Par - S T ey

Dece*nberzs 2004 -A . - .' .

Pagc 15 of 19

§ 6. D—Lake Taﬁoﬂ Basin Allocatlon Procaduras [other than mqtoncal mput datal’
§ 6. E—California Truckee River Basin Ailocatlon Procedm 2y ,

" Appendiz 6.A
- Appendix 6.3 -
Appendix 6.C
" Appendix 6.D - ' L :
_ § 7.A.3—Establishment of Cred;t Water Usu:g C‘hangud Diversion Rights,
- §7.A.3(c) : ,
§7A3E) -
§ 7.A.4—Changes to Water Rights aﬂd Other Changes
§ 7440
§ 7.A. 5—Restrictions and Limitations on
Water to Benefit Water Quality Flows
§ 7.4.50)
§ 7.A4.5{d)
C§T7A5(E) .
§ 7.A5(DAED)
- § 7.A5(DGI)
§ 7.A.6—Power Commpany Use of Watar for Hydrce
for Reduced Generation ,
§ 7.A.6(2)
§ 7.A6(0)
8§ 7.A.6(c)
§ 7.A.6(d)
- §7.A.6(0)
§7.A500
. § 7.B—Powet Compaﬂy M&I C‘ edit Water
. §7B.1 o
§ 7.B.4{a) [other than historical mput daLa]
§ 7.B.4(b) [other than historical input data}
' §7.B.4(c) [other than historical input dafa] -
© §7.B.4(d) [other than historical input data] -
§ 7.C—Fish Credit Water and Joint Program Fish Credﬂ Watsr
- §7.C.4{)
§ 7.D—California M&l Credit Waﬁ , Celifomnia E
o Additionsl CaHIO”ma Ens »flronmenfal Clﬂ’lit Weter
5703 : - ‘
£§70.5 : T
57.D.6 ‘ : :
§7.D.8
§7.0.9"
& 7. F—Femiey Mumcmal Credit Water
' § 7.G—Other Credit Water

§ 8. E—Priorities Among Cradit Water Operations :
[Note: April 23, 2004 draflt paper indicates most provisions under this section are

mco*porated inte the model; however, cerizin provisions are not ineorporated and
certain counflicts are wdemmed such z¢ deseribed initem 10 in the draft paper.]

§8E4

Est abnehrnent of Certain Catecronec of Credlt o

laciic Generation znd Caompensation

Environmental Crucut Water and
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: § 8.I—Relation Among P_rdj ect Wa_téré in Another 'Resefvo_ir- g
§ 8.J—Relatjon Between Additional California Environmenta

'$ 8. F—Relation of Power:Cdmpanjf' Mé& Credit Water to Pish Water, Fish Credit Water

and Toint Program Fish Credit Water .
§ 8.F.2 - -
§ 8.F.3(a)
§ 8R.3(b)
- § 8.F.3(d)
5854
§ 8.F.7 - T
§ 8.G—Relation Between California M&I Credit Waters and California Environmental
©Credit Water - R L S

1 Credit Watérlénd Other:
Credit Water , . :

8§ 8. K—Timitations on Accumulation of Credit Water - . . . -

§R.K4 - : L
RS S e
§ 8.I.6 . : S
§ 8 N-~Classification of Project Water Exchanged or Restored - '

§ S.O«—Classiﬁcation of Fish Credit Water, T oint Program Fish Credit Water, and Fish
Water Exchanged to or Re-Stored in Boca Resérvoir : :

§ § P—Exchange Rules Regarding Trades
§ 8.Q—Exchange With Donner Lzke Storage

§2.02. L o
§ 8 R—Exchanges and Voluntary Operations Proposed By California

§ 8.8-—Exchanges of Certain Waters in Stampsede Reservoir For Florision Rate Water in

- . Lake Tahece.

© § 8 T—Exchanges for Water Quality Credit Water

§8.8.1(0)

§ 9.C—Minimum Releases, Enhanced Minimum Relezges and Prosser Creek Reservoir

Releases for Iee Control
§5.C.i(e) -
§9.C.1(0
§ 6.C.5(c) -
§9.C.5(0)
§0.C6
§0.C.7

& 9 P—California Guidelines Concerming Preferred R eservoir OpSrations for Instream
5 - F g

(Gener

The DEIS/ER should include 4 scenarios analysie for the TROA Al
TIIW A is umable to acquire existing agricultural wWet
eurrent analysis of the TROA Alternative. Such an analyst
Seot of the USBR and a summmary of the results: was pressnt

2] Comment No.’_ri{———Supplemen‘t'al Modelingv},;alysi
Acquisifion, - : '

Flows and Recreation _ . ,
[Note: April 23, 2004 drafl paper entifled Incorporation of TROA Provisions nto
Truckes Operation Model indicates al! provisions under this section are incorporated

into the model with the sxception of ramping operations.
§ Regarding: TMWA Weaiet Rights
: S ltermative assuming that
er Tights at the levels zssumed for the

s has been performed by Mr. Torn
ed orally to.TCID
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. representatives at a meeting ‘on December 15, 2004 indicating that he ‘model results are .
©-extrernely sensitive to this particular assumption. The analysis apparently adopted all of the
zssumptions and configuration for the current TROA Alternative anzlysis except the TMWA
water rights acquisitions were limited 1o the same Jevels assumed for the LWSA Altemative.
The analysis showed an increase in the shortages to the Carson Division beyond the shortages
shown for the TROA Alternative. Thesé results should be documented and presented in the
DEIS/BIR.. The DEIS/EIR should also include 2 complete deseription of the name, location,.
amount, existing owner, existing use, priority date, and other pertinent information for all
© water rights assumed to be acquired by TMWA. ) . . :

General Comment No. _S*Ne%flands Proj_ect Credit Water. -

The TROA, the leZIS/EIR, and the modeling analyses all fmproperly. represent the NPCW '

for the following reasons: . ' o . ' E

o The pfé{xﬁsioﬁsifo:r NPCW éppa'ar to place the opération and control Qf NEiCW in the
hands of the United States with litfle fnput and control by TCID. ' ’ :

.. « The Newlands Project receives relatively small benefits compared to, the potential
impacts, which will include reduced carryeover storags, reduced weter levels in Lahontan
Reservoir, and increased Carson Division shortages. - '

e The provisions for NPCW appear to be much more restrictive I terIns of actual credit
water utilized by the Newlands Proj ect compared to the current credit water provisions of
o  OCAP would have to be modified to accommodate the NPCW language in TROA..

s The_NPCW-resulj:s provided in the DEIS/EIR showld be expanded to show how much
" NPCW is —eclassified and utilized as Fish Credit Water. L

" s _ The operatiens criteria for NPCW provided in TROA, aré general resulting arbitrary,
~ assumptions nsed for modeling criteria for NPCW. The modeling criteria appear 1o be
| overly restrictive and biased agzinst project utilization of the credit water. Problems with
. the modeling zssumptions are illustrated below: : '

o The sccurmulation months and storage solumes are not specified in TROA. The
_ model nses arbitrary NPCW storage volumes to establish credit storags for the
months of Japuary through June. This period conflicts with OCAP wherein
accumuletion is specified to occur 0VeT the months of Movember through June. The
modeling assumnptions appsar o 21€o confiict with the description of NP W providsd
on Page 2-36 of the DEIS/EIR wherein it is stated +that acoumulation can oocur
. znytime between October and July. - : S '
.o The specific months in which credit watsr cen be relszsed are not specified in TROA
rather an chjective ig specified in wihich credit water would be “Releassd in
accordance with the Truckee Canal Diversion Criteria to & maximum extem possible |
prior to August 1.7 The model asswmptions restrict any releases to the single month
“of Tuly,. This is confrary to OCAP wherein releases can be made throughout the -
irrigation seasom A . : o

ns included in- TROA in Section 7H—NEWLANDS PROIECT
s would be resiricied based on

o The pIO';TiSiO. 7
CREDIT WATER do not specify that NPCW releass
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s Monthly supply of water quah;ty_' water deri

" CDEG- streamflow objsctives. ‘However, the model assumpticns. appear o rely .
heavily on these streamflow objectives in first determining whether any NPCW is |
established and then second on actua] relezses d iTing the menth of Jaly.

The DEIS/EIR and imderlying TROM results do not provide sufficient inforﬁlaﬁoﬁ to
delineate specific cause and effect ielationships of the various elements in the proposs

‘action to determine whether the TROA meets the purpose and need of the project.” The
- impacts section of the DEIS/EIR contains a discussion of increases and decreases’ of ’
streamflows and lake surface water elevations-st-various locations and invariably concludes

the changes are.caused by the varous credit water operations, Iowever, there 1s no~
demonstration that the specific credit water operations resulted in the changes. '

s The monthly establishmént of the various categories of credit water by method such as
reduction in Floriston Rates or changed diversion rights is not provided in the DEIS/EIR
.and based on supplemental information® provided by the USBR only limited data
regarding various categories are availzble from the model output. T

s The monthly. utilization, exchange, reclassification, carryover, and use of the various
categories of .credit water ars not provided in the DEIS/EIR and supplemental
“information provided by the USBR indicatés data regarding various categories are
available from the model -output but exiraction of such deta would Tequire significant
und'ar'standing end effort. ST L -

ved from acquisition of Truckee Division

water rights and other water nghts is not delineated nor is it available from the current

model output.  Furthermore, 'a,bfeakdown' is not provided. for walsT quality water

‘remaining in-the river versus storage for subsequentreleases. Y L

s, The storage and release of Pyramid Tribe upappropriated water is not reported nor is it

_evailable fom the current mode] output.

e The storage and release of TCID Donner T ake water is ot reperted nor is it available
from the current model output. This includes the issue that Donner Lake diversions at

* . Derby Dam zre not delinsated.

General Comment No. 7—Assurences and Mifi gation.

- of TROA operations. Also, provisions should be

§ Movember 16, 2004 memorandu:ﬁ #om Bod Hall to Tom Scott reparding
for Ilﬂior-_matioh Zom TCID., '

The DEIS/EIR doss not provide sufficient provisicns o assure that operaticns of the
Newwlends Project are not impacted by the TROA Alternative. Provisions should beincluded
to ensure that available water supplies for the Newlands Project are not decreased as a result
c inclnded to modify TROA operations if it is

determined. that modeling techmiques or assumptions are eIrONSous. Tor exampls, provisions

should be established in the event TMWA :s unable to acquire the level of agricultural water -

rights assumed for the modeling anzlysis. A sscond example would be if actual cperations
chow that stream channel conveyanee 105568 resultin a decline in Truckee River streamflows
svailzble for diversion at Derby Dam, A third example would be if the TROA parties

Commaﬁt; on October 7, 2004 Request
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establish credit water in amounts greater then the historical consumptive use of acquired
water rights to the detriment of downstream water right holders relying upon return flows, '

. *Such provisions could include mitigation mezsures to protect the water supplies for the

 Newlands Project. The DEIS/EIR does not provide any such mitigation measures even
though- the analysis shows the TROA Alternative will resuit in increased shortages for the
Carson Division, Mitigation measures should be developed in consultaon with TCID and
other affected parties. ~ Possible mitigation measures include, but zre not limited fo, -
accounting and reporting procedures; improved modeling of TROA operations through
adoption of peer-reviewed and documented models such .as RiverWare; and reformulating -
NPCW to provide a real benefit to the Newlands Projsct such s increased storage priority, .

‘carryover storage, 2nd flexible release provisions.’ S ' -

information in Tesponse to the FOTA request and subsequent
k with you on resolving the questions and issues

I appreciate your. efforts in prbviding
16) 984-1470.

I look forward to continuing to Wor

inquiries.
lease do not hesitate to contact me at (9

provided above, If you have any questions, p
Sincerely, -

BINDER & ASSOCIATES CONSULTING, INC.

Chacles W. Binder, PE. .
President and Principel Enginesr

co; * Lyman B McConnell
- Michael I Van Zapdt
 Bred T. Goeisch
._‘ Wichael F. Mackedon
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December 27, 2004

Mr. Kenneth Paﬁ' o
U.S. Department of thé Interior -

" Biveau of Reclamation = -

705 North Plaza Street, Room 320
Carsén City, NV 89701-4015 -

Dear M, Par:

Principia Matherhatica, Inc. (Principia) has Teviewed and evaluated the Truckee River
Operating Agreement (TROA) model used in preparing tne draft TROA Environmental
Tmpact Statement/Environmental Impact Report (EIS/EIR). On behalf of the Truckee- -
Carson Irrigation District, Churchill County and the City of Fallon, Principia hereby
submits its comments on the Draft EIS/EIR, specifically concentrating on the TROA

model tipon which this Draft résts. :

1. Infcrdduction:. -

e viver’ of the mathematical modsl upon which the Draft TROA EIS/EIR.

centrally rests was conducted recently by Principia. This review revealed three major

facts that call into serious question the fundamental underpinning of this Draft EIS/EIR.
Thess three facts are presented as-follows. ' - T T -

RO The model upon which this Draft EIS/EIR rests 5o heavily is mw:éliabfe in critical

respects. In any nbizsed scientific review by qualified peers, this model would be
rejected for the very uses that ate reported in the Draft EIS/EIR . o

(2) = The model’s unreliability is caused by significant, serious and, in some instances,
fatal flaws. Such flaws prevent the model from being applied properly to evaluate
“what-1f” scenarios intended 1o establish suitable alternatives to or adjustments of
planned water allocations. - ' ' ' '

(3)  Employing a fatally flayred model to plan water allpcations and to meke decisions
fhat would continue well into the Tuture, when other well-tested and relizble
siresrn flow models are readily available for use, introduces scientific unreliability
into the TROA process. It leads inévitably to unsuppostable menagement

~ decisions that may be adopted as 2 Tegulation and thereby create unintended and -
. seriously flawed consequences, : ,

These facts lead Principia to urge that the mnodel, in its present form, be rejected for use

} ~ PRINCIPIA MATHEMATICA INC
, 75 UNIGNBLYD, SUTTE 320 LAKEWOOD, COLORADO 80228
WEB srow prinmathcom TELEPHONE (303)716-3573 FAX (303) 716-3575
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" 28 the foundation for the Draft EIS/EIR. Furthermore, Principia urgesgt_ this model be
opened to wider and unhindered scrutiny by practitioners who were not involved in this
madel's development. Only in this way can the affected public be persuaded that the
assumptions and procedural rules that are embedded in it are indeed valid and actually - '
implemented as claimed, let alone be demonsirated as unbjased and in the public interest

" The flaws identified by Principia even via its preliminary review-are summarized below.
This summary provides some indication that such assumptions and rules as embedded in

- the TROA are serlously flawed.
2. .. Crippling Flaws in the Model:

-The specific flaws in the model revealed even by Principia’s preliminary review -
conducted in just a few weeks are identified below. This identification should be viewsd
as {llustrative examples.of numerous such flaws that exist and nota comprehensive list of
such flaws. Requests for additional time needed for a more comprehensive Teview were
denied, weunderstand, - . I '

“(1). ' The computer program embodying the TROA model consists of more than 72,000
lines of convoluted FORTRAN language contalned in 173 subroutines, The sparse
comments contained among these lines do not illuminate, amongst other facts, the

innumerable quantities that are assigned unexplained values. Such values furthérmore are
inexplicably altered as the' program instruction cOUTSEs fhrough the many subroutines of
the program. This is very poor and mntiquated programming practice that could not be
further away from current accepied scientific methodology. What makes this practice
untenable in this instance is that'nct even a rudimentary documentation seems available
for the program, It is therefore virtually impossible for any independent and unbiased
reviewer 1o follow the steps the program does taks, evaluate values embedded as facts
[into it, and test the logic to evaluate whether the program computations are indeed being

" performed as intended, and asreported. © T

(2). This flaw is ;o'mpoﬁhdgd further by the fact that the computer program
.embodying the TROA model has not been provided with adequate output generating
features, Such features would at least allow an independent reviewer to evaluate details of

water volumes and flow quantities that the program purports to zllocate. For instance, the

program claims 1o srack water flow quantities throughout the TROA system, but can
selacted flows at sslected locations. These

nroduce computed output only for 2 few

elections of course were made by the program author znd do not reflect the quantities
and locations that rerain of desp interest 10 the affected public, I order 0 gvaluate just
what the program computes in these matiers of interest, an independent reviewer is forced
t0 modify the program code in order to obtain output, that is clearly cont ined in the
program but is otherwise unattzinzble,” This tedious ‘and cumbersome task iz made
nrmecessarily difficult by the gbsence of program documentation.

(3)  The accounting of relevant flow quantities is sericusly inadequate in the program. .

In this program, flow queiitities associated with different sources are lumped together, but

thereafter the program is not equipped 10 track sach flow quantity according to ifs source.

It is not possible to evaluate whether, T not, this poor programming practice was
lent reviewer the basic tools

inferitionally adopted. However, it denjes any independ
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needed to understa_nd just Why certain results e predicted by this pro gram This is 2 -
serious programming deficiency which makes it impossible to establish just which
specific planned action leads io what computed outcome, just’ the types of basic
information essential to marsge the TROA system. It s for this very reason that other
well-tested and reliable programs such &s Riverware® are mLen‘[lona_Iy équipped to keep

rigorous frack of flow quantities by their ° accounts

(4) Thc compuier program e'nbodymg the - TROA model cmnloys antiquated

- FORTRAN-language programming pracuces and modeling techniques. The. ready .
availability of modem computer models for river systems makes the continued use of the |

TROA model suspect. The serfous consequences sternming from using an outdated model

--can neifher be easily detected nor readily rectified. Cohsider an example specific fo |

TROA: each plan_ned action taken on the water system is coded w1th1n a program

subroutine that is found to have complex, undocumented, and somefimes unexpected

interactions with differént parts of the program that represent ather segments of the flow ..

" system. It is thus made impossible for any independent reviewer 10 evaluate whether, or
not these interacticns were infentional, and if o why, or merely accidental stemming
from the manmer in which the program has evolved during the past two decades. In direct

- contrast, modem miodeling progrems such as Riverware® are “designed to isolate acticns
specific to certain “objects,” enabling a user to kéep track of intended actions. Further,

such programs employ componént flow models with relevant physical realism and
accounting procedures that keep rigorous track of flow quantities propagating through the
systam In reliable programs, complex management decigions may indeed be specified by.
prescribing “rules”; however, the programming. of these rules leaves no room for -
unintended and - ‘ims hidden side effects: Furthermore, the use of generic “objects” in
reliable programs spnphf es the tasks of program wvalidation and doou.mentauon and :

; mams the“n trans l_)a:ment

“(5) Potentlally sericus differences have been deteoted Detween the draft and final
ersions of the TROA model. The model wsed in justifying the Draft EIS/EIR is dated -
I une 2003; A review of the model dated as November 3, 2004 indicates that more than
4000 lines of code have been altered 111*«olmncr more than half of the program fileg,
without any documentation being created *o establish just why this was done and with
what consequences. The unscientific and potentl ally prejudicial nature of such program
altera’tloas suggest that it is futile 1o expend s gmﬁcant respurces in conducting further -
review of the modsl used to juerfy the Draft BIS/EIR since this model has aly ndy besn
substantlaﬂy changed appérently in preparation for the Final EIS/EIR. It is 11100“1061\: able
that so-many changes to the program would have been done without causing any effect
“on the predictions made. by the model. Tt would 'herefom be entirely improper and
anprofessional to simply ignore. these efforts in commenting on the dxaft krowmv
i Umﬁcan’r changes are forthcoming in the P inal EIS/EIR.. :

-3 FIaws in D‘emonstratmg the Model’s Validity:

{1) Thc TROA mode] has not been calib atad t0 known conditions in the flow system.
en a mathematical model is considered valid for appllcaﬁon to zny physmal seﬁmg, it

is essential 1 demonstrate that the parameters representing physical pr 0pert1es in it are
~ sppropriate to this very setiing. For surface water models, such parame s include rates

- of evaporation, seepage from strezm segments and other losses, transit tlmes and return
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' 'ﬂow'“delays, among others. The validity. and appropriateness of 'mgel calibration is
typically demonstrated by compariscn of quantities predicted by the model against -
observations as its parameter values are adjusted. In the present instance, it is claimed

that some values prescribed as input data 10 the model, such as the Farad to Derby Dam

net change, are based upon some previous (and undocumented) modeling effort. It is
es from réservoirs are based

2rther claimed that individual terms such as evaporative loss
‘upon observations, that are also inidentified. However, no atternpt bas zpparently been
made to check that when all of these estimated quantities are combined in this model,
model predictions indeed match physical observations of any recorded stream flow

“values or similar recorded quantities.

(2) It is 2 significant flaw that the TROA model is entirely based upon the central
premise that available water resources and “stream flows will, in future, remain at = -
. precisely their historically recorded values. No aftempt seems to have been made to
estimate, through approprizte stochastic. simulations, fhe future variztions in! such
- . quantities which will have si gnificant quantitative consequences upon water planning and
~locations. No such variations, which accepted sclentific methodology would indicate as
real possibilities, were apparently tested for purposes of such planning and allocations
* which this TROA model was apparently designed to quantify. This flaw is exacerbated
by the reliance on long term averages tp evaluate the effsct of various ~alternatives, .
instead of a more detailed evaluation of impacts at a time scale that are relevant to water

T BSEIS.

(3}  The .calculation sequences embedded into the TROA model have not been

- demonstrated to be valid. When a model pro gram is constructed in support of Just one
project,” it iz necessary to demcnstate that the modsl program operates. comectly as
intended. This is achieved by rinning the model with a set of input data for which the
* output results are known, such as from an analytical solution to even a theoreiical siream
flow problem. This step is wsually referred- to as model or program validation. In the
present instance, while it is claimed, orally of course and not docuwmented, that a mass
‘balance was performed on some feservoirs to “ensure that input minus output equals .-
" . thange in storage,” even such a basic calculation has not
This flaw thus makes it possible for water to be either lost or created

system as a whole,
in the system simply dus to artifacts of mis-programmed complex calculations, because
d overall mass

s

no checks were performed to ensure that the model maintains & vali
balance. ' ) :

(4)  The TROA model has not been serified following its calibration. In gemerelly
acceptad: modeling practice, 1t Is customary io retein s¢me data not used, in meking
calibration adjustments to evaluate just how well the model predictions compare with
such data, This step is frequently achisved by calibrating a model using data-collected
during some selected time peried, and then verifying it with data available to represent a
different time period. This Is a step that tests the robustnzss of physical represeniations
errbedded in the model in their ability to predict values that heve been cbserved for this.
period, and which have not been consumed during model calibrations. The serious flaw

 the TROA model is that na such verification was even atterpted.
(5)  Sensitivity runs have not been conducted with the TROA model to establish just:
how its predicied results vary when tnknown pararneter values are adjuste each within

4

been undertzken for the TROA -
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its reasonable bounds of variability. After all, it is reasonable-to hypo.@gsize that fusture
water availability and stream flow conditions will vary if the past millennia of recorded
history ef natural phenomena are any guide. Tt is thug important to test the variability of
the model predictions to reascnable variations in physical parameter values. Well known -
znd accepted scientific methodology requires that such sensitivity analyses. be undertaken
in any modeling effort. This step becomnes particularly important when predicted impacts
© of implementing water allocation plans are enticipated to be small, in order to determine
if predicted changes are significant. In the present instance, numerous examples exist

wherein condiicting such sensitivity analysis would be approprizte. For example, when it-
is appropriate to test the

is essimed that future changes in water use would oceur, it
sensitivity of the model to different amounts of such changes in order to evaluate the
sensitivity of the model prediétions to that parameter value; all other conditions being-
held the same. The serious flaw i the TROA model is that no such sensitivity analysis
was performed. : ‘ _— B

{(6) : Noteven a basic User’s Manual or Program User’s Guide hzas been prepared for
the TROA model, Such a lack of basic documentation is unprecedented and represents a
serious flaw. Given the complexity of this model, the absence of 2 pser's.manual or guide
which explains the syntzx, meaning and function of input data sets supplied to the model ‘
makes it virtially impossible for any independent reviewer 10 evaluate the model’s uses
and thereby venify its validity. Under present circumstances it is difficult to establish just
how 2 valid scientific methodoldgy can be followed 1o allow a praper peer review of the .
model can be performed. ' o ‘ E 3 ' = :

4. . Flawsin Model Applications:

(1) In order for members of the affected public o apply the TROA medel for any -
. valid purpose, the: computer program embodying it has to be installed in a computer .
pricr to running it. Principia’s preliminary test runs have demonstrated that this model is
uiueasonably'sensiﬁve to the computer architecture and FORTRAN-language compiler
routinely used to convert the source code to a usable or executable form. In 'other words;
when used on different computers or with different FORTRAN-language corpilers, the
TROA model predicts quantitatively different results. - This is ‘also unprecedented and
represents a serious flaw in the TROA model. Such differences indicate either the use of
“dangerously poor programming practices or the snherently chaotic behavior of the flow '
system as modeled, or some combinaticns of both. The differences in results pradictsd
by the model for identical input data seis ars particularly significant and troubling since
no model sensitivity runs were performed. Discussions held by Principia with authors of -
fits model reveal that the authors themselves had not studied this behavior but were not

sven surprised by such differences in results. Tn this TROA flow system as modeled
of program “decisions” which

even one extra drop of water can trigger 2 sequence
3 ~f7 = - - 3 L r : L . £ e — < . 3 '
drastically zlter how the system Is predicted to operate. This serious flaw in applying the

modsl is dramatically demonstrated by the significant changes in model pre
for same months, even when using identical data sets, simply, by running the program on

w0 different computer systems.

(2)  Resuits predicted by the TROA model apparently canmot be checked or verified as

- valid real-life possibilities. One of the reasons cited by authors of this model fb_r not .

dicted resulis L
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having undertaken model calibrations is that the model is knows! not’predict any flow -
quantities that can actually be compared to observed values. This is also unprecedented
_ especially for 2 model intended to reflect water allocation plans that will affect so many
and for so long into the future if adepted. For example, the flow system may Listorieally

have been operated according to “rules” that differ from their present form. When used
1d cause this flow system to -

‘to simulate such historical conditions, the TROA madel wou
operate not according fo such historical rules but differéntly when applied to the same
time period. This failure violates the most basic principles of science that are reco gnized
. and widely accépted as valid methodology. It is essential 10 demonsirate that it is not
. only possible to undertake such comparisons but that important model results indeed

- compare favorably with actual observations, even just for selected periods. Without the =
- besie ahility to subject the TROA model to valid controlled scientific experiments and to

. compare the resulting mode] predictions with observed data, the affected publicis forced
to accept this model as an article of faith based only upon representations by its authors, -
and without any opportunity o review its basis in science which is the normal practice. -

(3) It is a deeply disturbing flaw thet the TROA model makes predictions that dre

driven by the resilts expectsd by parties to water allocation plans. This model has been |

so constructed that it fails to consider changes to gains and losses in the flow system as.a

- result of planned changes in operations. Specifically, the TROA as implemented in the.
“model is aimed at finding unappropriated water, storing that water, and then releasing. -

the water when it-is deemied beneficial What the model as constructed fails to account

for is the real possibility that at the time of water releases, water may not reach the lower

end of the system as a result of increased losses, Therefore, the increzsed benefit of such -

releases may not materialize, may be diminished or even cause additional impact to

~ downstream users who may be “charged” the additional transit losses. Censequently, the .
model will always predict a benefit from the TROA operations whereas in reality the

“real benefit would be much smeller and the impact on other water users much- greater
than predicted. This is also a serious flaw of the TROA maodel and greatly diminishes its

validity as & tool for evaluating real changes in water allocations.
5. Summary Findings:

Even this preliminary review of the TROA modsl illustrates that it is seriously
flawsd in several significant respects. Some of these flaws prevent 2 valid model review
from being conducted using accepted scientific methodology, given the short time frame
allocated for such reviews. Other faws are more serious and cripple the model from
being used in support of the Draft EIS/EIR. Several of the TROA model flaws identified -
.. during Prindipia’s review -are fatal and prevent it from being used to evaluate the
conssguences of water allocation plans for the TROA sysiem and its future operations.

- .. Tt ig Principia’s scientific view based upon this. review, and the experiences of its-
scientists from modeling reviews conducted during the past two decades, that mocel.
 flaws which have serious consequences must be revealed and then evaluated through a
nrocess of wide and unhindered scrutify by scierdific peers; Therealter, each flaw. must
be rectified through rational means and then gorously tested before a model Is finalized .
and used for predictive purpeses. The ultimate goal of a scientific computer model 1s to
create confidence in the user that the model will actuslly predict an outcome that can be

- relied upon. It is by documenting such efforts In an open and thoreugh manner that the

6
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. affec*ed publie will be persuaacd that' such
‘ 0p1mon of the draft TROA model is that it provides li
it is evaluating and no confidence that the output craate

or ugable for purposes of decision making.

u0‘1ﬁd°nc° is 1ndeed mented Pnnclp;a s
Hle, if any, confidence in the datd -
4 by this TROA is eithef reliable

Youis Sincerely -

_ Pnncpm I\fathamatlca Inc _
Dr. Dcv;aj Sharma :

. Dr. Willem A. Schrelider

=
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_Dear Ms. Rieke:

: BY‘FAX;702—352—7592

.- . E R - o " 121 MAIN STREST
- . - . : . S SIXTEENTH FLOOR
- C ’ C EAN PRANCISCO, CALIFORNIA 94105.)7

’ ' (416) 9051

.

lBOSB-DDE-
June 29,.1998

Ms, Betisy Rl&kn

Bursan of Raclamation
Lahontan Basin Office

-05 North Plaza Strast
Carson City, NV 89702 0040

Ret Truckéa River Dpnratlng Agrnﬂmnnt praft EIS/EIR

- ThHase comments ara mada on behalf of the Truckbe—Carson
Irrigation District (MTCIDY) and ara in addition to the comments

submitted separatoly by TCID. Thess commants relate to the

process and substanca of the Trucks2 River Operating Agreement

(WTRCA™) Env1ronmental ImfacL StatDmﬁnbanVﬂronmental Impact

Report‘(“ElS/EIR“)

2 OKGROTUND

ablﬁmhsd in. 1918 to address ezign d~+acts in
em for the Newlands PleQCu; The U.S. -

)2 2 ' (nowW Bureau of Reclamaticn (WBORM)) d= sired
that TCID opesra and maintain the Narlanﬁs projact on rehalf of
rhe United Statss undsr a federal contract. In 1925, TCID and

- United States entersd into an O&M contract which authorized
TCLD to opsrate and malntawn the projesct and ©o act zs the fiscal
g=nt of the unlnﬂd States for PuT“D:es of ?abaijML of ths
capital construction charges for ths DfJ]ECE.,
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ths p;ojeﬁt, the project manager found
o azssurs an adeguate water supply was
ntrymsn. Slgn111 cant problsms wWere facad by
ovaerdiversion of watsr from thes Truckes

Rivar by pnr:ona in tha Truckss Meadows. So much watsr was
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divertad +hat at timsz thsre was o watar: rlowwng in thes Truckse
river at Derby Dam, and certainly no water flowing to Pyramld
Lake. At .the insistence of thes Department of Interior, the
Depariment of Justice £iled a guist title suit to dete*mlnm thsa

rﬁlaulvﬁ rignts of ths water users of the Truckes River. The
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case is ¥known as United states ¥. OFL Water Ditch Company or the
Orr Ditch decrea. In the 1920s and 1930s,. the reglon expariencead
a severa drought. The drought mada it imperatives to securs
‘upstrean storags on the Truckes River in order to ensure an
adequate supply of water for irrigation during times of shertage.

TeTD in obder to securs additional sources of water began-

1zasing water from Donnar Lake. This culminated with the '
purchase of a common interest with Sierra Pacific Power Company
("SPPCo™) in 2500 acra feet of storage and water rights in' Donner
ILake. .This water is referred to as fprivately-owned stored
water" in the Truckea River rgrsement. -In 1230, TcIn £iled with
the Nzvada State Enginesr two applications to appropriate water

' ori the Truckee and Carson Rivers for 100,000 acreffeet-sach. -

'-.Applications 5330 and 9331 were intended to allow the District to
have available water to meet ths needs of the water right owners -

in the Newlands Project. ' ' S

- condition of the entering of the final

A3 a pfelﬁde to and
‘ the partiss entered into an

decree in the Orxr Ditch case, :
"agrezsment for the operation of the Truckee river. The Truckss
. rRiver Zgresment ("IRA") contains specific language which makes it
binding on all of the signatories,'including‘the United Statesz,
- +he SPPCo, TCID, the Washos Ccounty: Water conservation District’ :
and the individual water right owners on the Truckes River. _
. There is no provision for modifying ths TRA. Instead the parties
£ the final decres with ths Orr

had stipulatesd to the sntry ©
nitch Court incorporating by refsrencs the provisions of the TRA

- . into thes descree. Therafors, the operation of tha Truckee River
under the dscree became intesgral to trne adjudication of the
rights of the parties to the watsr in the Truckes River itself.

. On= cannot be divorcsd from the other. - .

0
H

in Claim 3 recognized diversion rights
= in tha Newlands Project for up to 1500
-epr at Dzrby Dam. It also. recognizzd the
right of ths water right ownsrs.to stors wzter in Lahontan
Racervoir for the benafit of the Newlands Project. Morsover, the-
dscrss recognized the right of 1= United States to stors watar '
in Lake Tahce for the bensfit of ths Fewlands Projsct. One of

he important compromisss in tha TRA was the recognition of Claim
or thz addition cf cartain irrigation water rights for tha
pyramid Lake Palute Indian Tribs ("PLIT"). without the consent
f tha partiss to tha TRA, thers would b= no Claim 2 in the Orr
=h Decra= bacause the United -States éig not aszk for this right
h the original ccmplaint. ' ' - ‘

b

Tha Orr Ditch D=cr
in ths water right own
efzs of Truckse River wa
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The PLIT and cthers have fi

Engineer for unappropriated
finalization of the TROA T2
‘resolved favorably to.the P

to recognize that TCID’s,applicaticn D
 fifty years. The parties are awaiting t
hearings conducted by tha State Engineser with

unappropriatead water applic
rules, it is premature to =2
awardad this water. Gilven

application and the clearly

shertfalls creatsd by ths O

for this water..

.' A LTERRATIVES

Every decisiohmaker must have

redsonable altarnatives in

‘This is especially important when the governmant
alter the operaticns of a vital
. River. Altering the relationships among 0 many

124 claims with the Nevada Stats
watsr in the Truckee River. . The
quires that the PLIT’S application be
LIT.. However, the TROA EIS/ZIR fails
redates PLIT’/s by some
he. outcome of the
ragard to thsa
ation. Until the State Enginser
c=uma that enly the PLIT will be
the priority of the district’s
ctated neesd for water to correct
caP, TCID has mads 2 compelling case

Lafore him or her the rangs of
ordsr to make an informed decision. -
is proposing to
resource such as tha Truckes :
‘water right

' have & devastating sffect, especially in times of

ownars can
drought. . This Iin turn can

wildlife, soil, groundﬁatert and on ths social and

being of tha community.

rltarnatives analysis

heart of the analysis and decision making.
753 F.2d 754 (¢th Cir. 1985). Thes altsrma
the decision maker has befc

reasonable alternatives in

have an impact on the wetlands,
acononic well-

in an envircnmental document is at ths
Thomas v. Petarson,
ives analysis snsurses
rz him or her the necessary range of
order to maks an intelligent and .

calvert Cliffs’ Coordinating committe=, Inc.

informed decisioen.

~v. Atomic Eneroy Commission, 449 F

= 24 1109 {(D.C. Cir. 1%71). The

"Tula of rezson contrels the rangz of rs
must bz analyzed and in this case, the BOR must
he

Sl

alt=rnatives that would only modify

ssonable alternatives that
include :
TRA in such a way as to

‘aadd thz additional .ressrvoirs and cothar- potantial changes in .
operaticn but would not. aiter has basig relationships among the
parties *to the original Truckee River. Agrzement. See Vermont
Yankza Nuclsar Power Corp. V. Natural Respurces Defenss Council,
235 U.S8. 5185 (1978} . <California Environmanta 1ity 2ct (CECA

' itsrnatives analysis

‘Gnidelines Section 15126(d} providss that a
must bz accomplished in ordsr to provide ths

choices that will avoild or

Therafore, undar California law, the decislion make

ranga of alternatives from

5 :\DOCE\18068 1008\ TROAETS . CHT

2 ion maker with
1essen envirommental impacts.
r must have a

which to choocse.
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. Unfortunately,
alternative, the no actlon alternative. The
termed the preferred alternative; howavelr, +haere are no other
-1ternatives analyzed or presented.. »
the National Environmental Policy Act (NEPA}. Tha documant
admits that othar alternatives were considarx
the negotlators. ‘The basis for the reéjactio
i the negotiators. Thus if &

was the rejsction of the idea by
negotiator, for whatever reason,
~that alternative was deemed not fe
rejected., All of thic was accomplished without an
the public as is reguirsd under NEPA.
alternative can be rejected meraly be

- refuses to agree,’ denies. the decision makers in this case an
- opportunity to explore fully all of thE'reasonable_alternativ
.In fact, what may be unacceptable to one agency may bs reason
ed. In this case, th
being changed; theref

azible by the team and was

to another and must at least be consider
Draft TROA statss that it is subject TO
if an agency considers an alternative t
environmental perspective then i+ eould renegotiate that

provision, insisting that it be givan consideration. To do
otherwise, turns the alternative analysis ©

The EIS/EIR sStates at page 277 that goals of the
alternatives could not be achisved unless parties to the
‘nzgotiation voluntarily agrsed on mana
~ giving up water rights or relinguishing
_as to timing of relesases.
decisions to relinguish water rights

of ralesasss, the quaestion arises z3

in this case the EIS/EIR contzins only one
proposad action is

Thig is a clear viclation of

=d and rejected by
n of thea alternatives

rejected an alternative, than

y input from
Mersovaer, the ldea that an
cause one of the negotiators

as,
able
=]

ore,

o be reasonable from an

f NEPA on its head.

gement measuras,- including
control of water rights
Since TCID was neot involved in the-

' o its rights to the timing
£5 how the partiss to thsese

and to change the

. nszgotiations are able TO changs Floristan rates.
. priorities of storage in the reservoirs without gaining TCID’s
permissicn and thes partiss of the Fifth Part to the TRA.
Tha Draft EIS/EIR also states at pags 2-B that changes will
- cohtinus to be mads to the TROA by the partiss rut that ths
~dditional changss ars expactad O £211 within ths range cf
possible actions evaluated in ths drait EIR/EIR. It sesms .
Crwvious that if thers ars changes to ‘ns TROZ, then they can be
analyzad in this document if thers 1z a range of reasonable -
1+srnatives analyzed in the EIS/EIR. HOWSV2I, if thsre is only
one propossad acticn and one alternztive (no action), then how can
any changas to the TRCA £311 within a rangs2 of altarnatives, when

3a ta the TROA after the

there ars non=a. LI changes ars @2 )
lepsental EIS/EIR can =2

EIS/EIR is completed +then only a supp
ths raquiremants of NEPA and CEQA.

D \DOCS‘.ZSDES\DDB\TE.UAEIS.CMT
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naver mentions the fact +that TCID is in con

=ven after it is used by SEPCO i

- {nconsistent with the positicn of the United States 1

‘appropriate waters of the Truckee River. .

Ms}-Betsy Rizka | o
June 29, .15%98
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Within the discussion of the no actien alternative, thera
ars numerous errors. The most glaring of which are tha omissions
of TCID as a full participant in the management of the Truckese
River. In fact when speaking about Lake Tahoa Dam, the document
+rol of and cperates
the dam. Morecver, when mantioning Dennar Lake water, the _
document does not acknowledge t+that S5PPCo only owns ahn undivided
one-half interest in the water and’ that the Donnar Taks water -
sz to be returnsd to tha Truckes
River so that it can flow downstream to Derby Dam to be diverted
£for the Newlands Project. Thers is no propcsal by SPPCC o '
acquire all of Donner Lake water 2nd TCEID has ne present. o
intention of relinguishing such a right. Tha propesal by SPPCO
o trade Donner Lake water as Fish Credit water would be a breach
of the agreemsnt SPPCo has with TCID for tne usa of that watef.-

‘Tha EIS/EIR treats the remaining waters in the Truckes
River, thoss neot committed under Orxr Ditch, as-being under ths

contrcl of the United States. That is not true and is-
in hearings

s 2pplication 9330 to
That izsus has not as
yvet besn decided and the United States chould not assume that
unappropriatsd waters in fhe Truckes River will inure to the

bafore the Nevada State Enginger on TCID'

benefit‘of the PLIT.

on paga,z-iQ of tha EIS/EIR, tha doqumént giscusses the

basis for TrOa. It is difficult £5 glean the real Teason for

 havinq_tD,amend the operations of tha river from
‘Several things ars clzar. Tha decunent 4

mechaniems allows for prioritiss of water rights to be

*@articularly disturbing since it

Newlands project under the Adj

+his discussieon.
ses not address the

potential for additiocnal water shortages for the Newlands project
dus to changes in the opserations of the river. Further, the °
bzsis of the TRCA szems to be drought protection for the Truckess
Meadows whils snhancing fish spawning. Thers iz no mention of
drought protection for ths Newlands Project as ths ba=zls for
TROA, sowmething that was at ths wzzrt of the TRAE. Why 1is this,
eycept for blatant discrimination against the Wewlands Project.
In fact, tha TROA through its watzr storage cradit and accounting
shifted in

tha upstrgam TEesSrvolrs =nd for carryover storage for SPPCo an

——

PLTT while danying these same bensilits to the Newlands Projsct.

Tn fact at tha same time that storage rights ars bzing enhzanced

for other parties to the TROA, they ars being diminished fcor the
st=d OCAP. |

preposed-by TROA 1s

Tha reduction in Floristan T
' & have the effect oI

o
oLt}
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diminishing the amount of water available to divert at Derby Damn.
By alloving TROA signatories to agrs2 +s reduction in flow rates
in exchange for storags credit in the upstreanm reservoirs, the
TROA creates a situation whers 1SS water is availakle for. .
diversion at Derby Dam and favoritism is being shown to
signatoriés whether or not they have the priority of right to
‘store water. - In fact, the storaga rights the Nswlands Project
Las in Lahontan Reservoir as granted by the orr Ditch court 1s
being undeimined by the storags credit schems of TROA. o

The TROA creates categories of water rights which do not -

. exist under Nevada law or the Orr Ditch decree. The TROA '
purports to create fish credit, M&L cradit, Jeint Program Fish.
cradit and other categories of water not recognized elsewhers.

.The water appropriated by the United States on behalf of the
wewlands Project and the PLIT was for irrigation and donmestic .
purpes=s. Tha TROA is attempting to cresatas new puUIrposes for the
usze of the water. without going through an approval prDCESS'for'
the changs of use of the water. This is a violation of the’
Reclamation Act and Wevada law. . ' :

DROCEES I?.'OR.-DE'VELDP.?{ENT OF TROA

. The TROA a5 drafted Is.a complex document with a myriad of
relationships Between parties, a.complex river sysktem and
interralated reservoirs. The draft TROA do=s not make very clear
_how all of thesa complax machanisms do interrelate. Moreovear, if
thera is an opportunity teo cause an epvironmental impact it is
from the mannar in which the TROA ,
rizs to thess effscts. The mannsr in which tha TROA was

negotiated hzs exacerbated the Giff

is implemented that will give

Ficulty of understanding how .
1y there ares no minutss of

. +ha TROA will opsrate bacause apparenti

the negotiztion sessions and the meatings weres not conducted .

under the auspices of the Fedaral navizory Committes Aot (FACA).

Under FACA, the Fedsral agency sesking advice on Tha _

menagemsnt o +ths river and in s=tting U.5. policy must charter
the advisory committes 50 that potentizl conflicts of intersst
are revealed and the public may svaluate +he scurca of thes
various inputs to the sciszion making procsss. For exampla, 1in
+his caz= most of th cmputar modelling for th CTROA Was E

=3
. Moreovar, most of the arzfting of tha
attorney for S5FPCO. Without thass facts
sficult to avaluate the TRCOA in a truly
t ig difficult for +he public: to
ss when there wers no Faderal Ragister
no formal minutes wsrs kept and no

a
ch=s C
accomplished by the SFP
dgcumant wzs done by the
being revesalad, it is di
impartial light. 2lso i
participate in the proce
notices for the mastings,

D \DOCS\ 180651008\ TROAELS . CHT
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registering of financial intsrasts wers filed by the major
participants. Most particularly, the party which had the most to
gain from the "negotiations," tha SPPCO was in-complete contreol .
.of the modelling and grafting. - SPPCo had already struck a deal
Cwith ths PLIT &3 to6 how. the watar would bs split in the
Preliminary Settlement Agreement (PS2).- The United States had
already ratified the PSA. - Therefore,"cohfliCts aboundad‘and none
of the actions of the’ government ware conducted in the sunshine.

 CUMULATIVE EFFECTS

The Draft EIS/EIR purports to analyzs the cumulative effects
of a series of proposals all related to the water regources in:
: +he Lahontan Valley and the Truckes Division of thes Newlands
@ Froject. Thesa includs wetlands water right purchases, - ,
.retirement of Truckee Division rights, water quality agreement,
rzcoupment, fish spawning enhancements, modifications to Pyramid
- Lake fisheries, groundwater rasource protaction, unapprepriated
water claims, transfer protasts, etc. 211 of these actions are.
either propcssad by or being participated in by the United Statss.
There is a nezed for a comprehensive or programmatic EIS to
evaluate the effects of all these sctione, especially as they
_.affect the Nawlands Project. Without this comprehensive review,
_the government is merely plecemealing its analysis of . E
environmental impacts which will have the sffect of -
- underestimating such impacts. .

UNCERTAINTTES

which
wnich

AThere'are_mahy areas of uncertainty in ths documant
certainty is resoclved. For

- requirs further analysis ocnca thea un
.example, s pesplution of the storagse of TCID’s Donner laka
. water may have. an impact on Sppco’a storage rights and mzy ‘
‘alleviate some of tha impacts fvom drcught if TCID is allowed to
_ he honnsr Lake water upstream or in Lahontan. Moreover,
thers are many provisiong of ths TROA its=2lf which have not bsen
fipalized and thersfora, tha potsntial impacts znalyzed in ths
Draft EIS/EIR will change. Therefors, the document will not
- azsist ths dscition makers nor inform ths public of the potential
impacts if thers are changes to tha TROA. o

TRUCKEE RIVER BRCGREEHENT
14 giscussed above, the TRA has ssrvead ths peopl=s and the
users of Truckes River water for many years. It 1s easy to
demonstrate that the entity that controls the flow of the river
not penefit from The

controls who will benefit and who will

b \DOCE|1B058) 008\ TROAETS . CHT ’
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waters of. the Truckee River.  For many years, the Truckse River
"has been jointly managed by the United States,. TCID, SPFCO,
¥iashoa Conservaticon District, and the Faderal Water Master. Now
. the TROA propesas to supplant this group with a nsw triumvirate
of the United States, SPPco and PLIT.. The Faderal Water Master’s
role will ke subsumed into an administrator who is contrelled by
ihe triumvirate. The purpcse of this power ghift can only b2 for
+wo purposes.. First, the parties now wish the Faderal Water
Master and the courts to take 1253 of a role 1n the administering
of the decreses. Second, the parties now want to relegate TCID to
a non role in deciding how the river will be administered. Since
TCTD is the government’s contractor the real victim here are th="
persons owning the majority of the water rights. in the Truskee -
 River, i.e. the Mewlands Project water right owners. The
a question must be asked: IS 1t fair to excluds TCID from making .
.management. decisions concerning tha Truckss River when it has
been directed by vote cof the Newlands Project water rights cwners

to play such a roile under the TRA?

LIET OF PREPARERS

Since the TROA was drafted by many non governmental entities
cand a siqnifidant'amount'of'tha computar modslling was - -
accomplished by SPPCO, it is important to reveal this to the
public. The names and affiliations of thess othar entities must
be revealed along with their credentials.. ' - ‘

CONCLUSION -

' erroneous statements and
- The participation by
+th the governmant’s

ory Committes Act To

The Draft EIS/EIR contains numa

l fails to.anzlyze reasonablsa alternative
. entities whose motives may not colncide w

. requirss the controls. of th= Federal R4

- proteact the integrity of the process

- ¥y | :;fzj;;717 zzgz -A:;;;é%gizzgizt

‘Michasl J4 VER Zangt

t+orneys Ior . Jo
Cars

Truckse~Carson Irrigation District

-
‘_}J-
w o

w12,

McConnell, Esg.

!

cc: Lyman
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Office & the Churchill Cou¥y Manager -

December 27, 2004

Mr. Kenneth Parr

U.S. Departrnent of the Interior
‘Bureau of Reclamation
Lahontan Basin Area Office
705 North Plaza Street

Carson City, NV 89701

Dear Mr., Pam

Churchill County would like to thank the Department of the Interior for agreeing to
extend the original comment period for the TROA DEIS/DEIR until December 30, 2004,
Reviewing a stack of technical docurnents six to eight inches thick and 14 years in the -
meking, and irying to understand the Truckee River Operating Model (TROM) used to
develop the document, without access to the operating/user’s manual 18 a significant
challenge. As government officials, we are charged with performing due diligence in
making decisions or taking actions which impact our constituency, and due diligence
requires that adequate time and expertise be brought to bear. Though Churchill County
comments are being submitted now to mest the current December 30, 2004 comment
‘period requirement, it is our position that we have not heen afforded sufficient access to,
- nor time with the TROM to understand and comment adequately on the docurnent.

The following 5 pages contzin an executive summary of Churchill County comments on
the TROA DEIS/DEIR. Subssquent pages offer more detailed comments addressing
specific sections within the document. Any comments on the TROA DEIS/DEIR and
requests for further extension of the TROA DEIS/DEIR comment period submitted by
the Truckee-Carson Irrigation District (TCID) and/or by the City of' Fallon are hereby
adopted by Churchill County and incorperated by reference herein zs if they were a part
of this document.

Churchill County has six major areas of concern with raspect to the current TROA
DEIS/DEIR which will be generally addressed in this executive summary and further
commented upon in the enclosed document. These six areas of concern, in crder of
significance are: 1) Deficiencies, omission, invalid assumptions and lack of validation of '
fhe TROA Operating Model; 2) Lack of established and validated baseline conditions for

Churchill County Administrative Corapliex « 155 Neo. Taylor St., Suite 133 ¢ Fallon, NV 89406 » PHONE (775) 423-5136 FAX (775) 423-07] 7

Fmails countvmanagermchurchilicnontore
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use in comparative analysis; 3) Lack of analysis of the occurrence and impact of muliple
drought years in succession, an event common in the history of the Trackee River; 4)
Lack of differentiafion between alternatives offered for analysts and of analysis of all
reasonable alternatives as required by 40 CFR; 5) Lack of equality or balance in research
and analysis of the lower Truckee River as compared to that of the upper Truckee River;
&) Lack of written cornmitment or stated requirement to follow implementation of TROA
with multi year impact monitoring and verification of the DEIS/DEIR conclusions.

Let us briefly address each of the six concerns delineated above.

TROA Operating Model Deficiencies. To begin with, any model created and .bperated
by an individual or entity with a vested interest in the outcome deserves special scrutiny.

When the documentation, assumptions and users operating manual are withheld from the
public and from governmental agencies who have formally requested access, validity and
fairness of the model and entire EIS/EIR process become suspect. Based upon
preliminary review of the current model, in depth review of this model when it was
presented in 1996, and as confirmed by conversations with Mr. Rod Hall and Mr. Tom
Scott, it appears there are several omissions and deficiencies in the TROM. The TROM
is not well understood, has not been peer reviewed, has neither been validated nor
calibrated, and has not demonstrated repeatable results when operated by outside
consultants. Lack of access to a comprehensive user’s manual precludes normal and
ethical standards for validation and public understanding., The model does not track flow
of water by source (the accepted standard) so users cammot account for flows by source
~ output. New code, sub functions and ancillary routines have been and are being added to
- the model which have not been validated nor shared with the public, interested agencies
or other experts, . '

There seems to be a number of unfounded =ssumptions built into the TROM and
DEIS/DEIR. Assumptions on population growth, change in egriculture, water crecit
storage and water demands do not match actual historic frends or current events.

The draft DEIS/DEIR makes assumptions concerning Truckee Division demand, Carson
" Division Demand, Newlands Project Credit Water (NPCW), Donner Lake water, and the
Newlands Project Operating Criteria and Procedures (OCAP). Some, but not ali of these
assumptions are included in the modeling. There does not appear to be a rationale for
what is modeled and what is not. Moreover, these assumptions are not based on any
reasonably foreseeable svents, and in fact, some of the events may not occur for thirty
years or more, if at all, Nonetheless, these assumptions are built into the “No Action -
Alternative.” Until we understand the ramifications of the impacts of these assumptions
on the overall impact analysis in the Draft EIS/EIR, we find it difficult, if not impossible,
to comment meaningfully on the document. : - :
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Lack of established base line conditions fo include consideration of multiple drought
years. Utilizing information contained in the DEIS document there appear fo be some
overly optimistic pID_]uCﬁOILS for end of season carry-over storage at Lahontan Reservoir,
Simply taking the prior four-year actual end of season storage at Lahontan Reservoir and
comparing that data with the projected storage for the same period in the DEIS, one
quickly concludes that Project demand from the Truckee River may be understated and
may produce significant long-term shortages for Project water right users. Why weren’t
the most recent actual year-end storage numbers utilized rather than 2033 assumptions
that don’t reflect current trends? The use of long-term average values under TROA give
the appearance of insignificant impacts on Newlands Project opurations in the Carson
Division when comparing TROA with the No Action alternative in Table 3.96. This
brings into question the reliability of the No Action zlternative since there is no baseline -
for comparison. Long-term drought analysis encompassing more than just one year and
including a realistic worst-case scenario as was done in formulating the current decrees, |
appears to have value and may reveal significant potcntlal impact to the lower portions of
the Project.

The cumulative impacts section of the document demonstrates a weakness in adequately
quantifying the collective effects of numerous actions that are occurring in the Carson
Division of the Newlands Project. Some of these actions include purchase and transfer of
water rights to the Stillwater Wildlife R..,ﬁme Operating . Criteria and Procedures
(OCAP), recoupment and the Water Quality Settlement Agreement. The Churchill-
County Water Resource Plan quantifies these actions and others that actuaily add up to
more water than is theoretically av ailable in the Lahontan Valley. Given the competing
 interests for Newlands water, it is not inconceivable that irrigated acreage reduction could
approach 80% in the Carson and Truckee Divisions.” Water resources on the upper
Carson River are coming under increased siress as well. - Growth in the Carson corridor
2ll the way from Douglas County to Dayton Valley are sure to further stress this resource
increasing required diversions from the Truckee River to meet agricultural and domestic
" M&I needs. Coupling this with the potential loss of groundwater recharge there is a
sismificant potentizl impact that would limit redevelopment and use of the fallowed lands
in an economically viable manner. - The DEIS makes only passing references fo USGS
studies that have identified these impacts. Given that Title IT of P.L. 101-618 authorizing
TROA affects primarily the water tights associzted with the Newlands Project,
cumulative impacts to the lower portion of the Project should have been more thoroughly
‘examined and addressed ' '

Lack of analysis of reasonable alternatives. NEPA requires the complete analysis of -
‘a1l reasonable alternatives, special interests notwithstanding. One of the more reasonable .

actions that was not addressed in this latest DEIS is the possibility of leasing Project
water to maintain flows in drought years in the lower Truckee River. Although this
proposal was suggested many years ago during the initial TROA scoping and summarily
rejected, the idea seems to have gained new life as witnessed by a similar proposal now
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being considered for the Waiker River in Nevada. In fact, it is our understanding that the
proposal has been favorably received by the prime sponsor of P.L. 101-618. Why was
this option not further explored in the most recent TROA DEIS/EIR?

Development of differences in alternatives throughout the TROA DEIS/EIR document
that can be fairly and quantitatively measured to afford factual comparisons is lacking.
Despite comments submitted on the previous DEIS/EIR resulting from the TROA draft -
completed in 1996, the authors of the current document do not seem to have expanded
their analysis beyond the no action and TROA alternatives fo include consideration in
depth of all reasonable alternatives. Because of this limited range of alternatives (mo
action (No Action), Local Water Supply Alternative (LWSA), and the Truckee River
Operating Agreement (TROA), we continue to maintain that the DEIS is not sufficient
and therefore lacks validity. In nearly every instance, as llustrated for example in Table
2.1 - A comparison of water management provisions among the alternatives, beginning
on page 2-4, the No Action and LWSA are virtually identical in all respects rendering the
LWSA supsrﬂuous at best, Therefore, it can be said that the DEIS really analyzes only’
the No Action and TROA altematives, certainly not in keeping with 40 C.F.R § 1502.14,
which requires a detailed consideration of all reasonable alternatives. Shouldn't the DEIS
have at least considered, as an alternative, the newly rehabilitated water leasing plan?
What zbout the possibility of a new reservoir on the upper Truckee River with sufficient
capacity to meet the multi-purpose demands of water quality, fish flows, and drought
supplies for both upstream M&I purposes and the Newlands Project? Are there other
“reasonable alternatives" that are viable either mdn idually or in combinations that have
been ignored?

Lack of equality or balanee in research and analysis of impacts to lewer Truckee
River and Newlands Project as compared to that of the upper Truckee River and
Truckse Meadows. Impacts on: 1) Basin 101 groundwater; 2) Lahontan Lake level and
recreation; 3) Rapidly growing Mé&I requiremnents in Lyon and Churchill Counties; 4)
OCAP; 3) Timing of Newlands Project agricultural water demands; 6) Lower river
economies; 7) Air quality, 8) Water quality; and 9) Urban development are scarcely

addressed while upper river and Truckse Meadows impacts are addressed in detail. Even -

the way credit water storage is addressed lacks balance.

Since there is really only one source of water available for rezllocation among the
' competing interests on the Truckee River, it stands to reason that the Newlmnds Project
water right holders would be the most affzcied and therefore be subject to a thorough,
detailed analysis of the impacts on decrsed water, The TROA DEIS/EIR devotes little
opportunity for meaningfu] analysis of the lower portlon of the Newlands Project,
specifically the Carson Division. The documents only give cursory mention to impacts
and in some sections suggest development of a monitoring strategy to deterrnine the long-
term effects resulting from TROA and telated actions, Analysis of the impacts of
in¢reased demand on surface and groundwater on the upper Carson River resulting in
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increased demand for supplemental decreed Truckee River water is missing. Such
monitoring and analysis should be formalized and undertaken in cooperation with the
affected parties to include the local governments on the lower Project such as Churchill
County, the City of Fallon and the TCID. Demonstrated iosses should be offset with
impact aid to the affected parties including local governments sustaining losses to
infrastructure capacity or operations and maintenance reverues,

TROA purports fo regulate the amount of storage, timing of releases and flows on the
Truckee River. Depending on these factors in caoncert with OCAP, it is highly
conceivable that the amount of water available to meet decreed demands for diversion at
Derby Dam will not be fully realized more frequently than the TROM simulates due to
competing interests reducing the Floriston Rates. Therefore, to state that TROA has no
significant impact on the Newlands Project because the change in the average shortage to
the Carson Division and releases from Lahontan Reservoir are insignificant comparing
TROA with the No Action alternative may be arguable. Perhaps the only way to ensure
that the lower Project is kept whole is to limit other demands that would tend to reduce
the Floriston Rate at such time that diversions to the Truckee Canal are taking place -
under OCAP. TCID currently participates in decisions regarding Floriston Rates under
© the 1935 Truckee River agresment. Is it assumed that TROA eliminates all existing and
past agreements and court decisions? ' '

In conclusion, we recomm:nd the following actions to reduce impact from the
implementation of TROA fo water right holders on the lower Project, specifically in the
Carson Division below Lahontan Reservoir: ' ' -

s Provide unrestricted access to the TROM and the associated user’s manual for

" four to six months of additional comment period or fund an impartial expert o

develop and validate an accurate TROM and enable other experts 0 operate and
comment on the modsl. o

¢ Develop a detailed evaluation of zll reasonable alternatives, or any combinaticn
thereof, in keeping with 40 C.F.R § 1502.14. For example, a water leasing pian
and/or the pessibility of developing additional upstream storage 1o include
capacity for water quality, fish flows, recreation, irrigation and drought
protection. . '

s Develop an analysis of baseline conditions allowing for meaningful comparisons
of the proposed alternatives fo fully ascertain the true breadth of impacts with
equal emphasis on the upper and lower Truckee River..

e Fxpand the DEIS/ERR to fully analyze the impacts, both direct and indirect
(cumulative), upon the lower portion of the Newlands Project, specifically the
Carson Division. Such analysis should include: source and reliability of surface
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_ irrigation water; groundwater recharge; recreation resources; wildlife
requirements and community socio-economic well being. '

s Limit other demands that serve to reduce Floriston Rates at such time that
diversions to the Truckee -Canal are taking place under OCAP through
incorporaﬁon of Newlands Project representation in Floriston Rate adjustments.

s Include a2 monitoring strategy to determine the Iong-tenn effects resulting from
TROA and related actions. Such monitoring should be undertaken in cooperation
with the affected parties to include the local governments on the lower Project
such 2s Churchill County, the City of Fallon and TCID with financial aversight
assistance through the Federal govermnment. The long-term monitoring should
require five-year evaluation and reporting. and should contain specified data
collection requirements, techniques and analysis in compliance and effectiveness.
A mechanism and source for impact financial aid (mitigation) should also be
identified, '

We appreciate the opportunity to comment on the Truckee R_WGI' Operating Agrecment
(TROA) Revisad Draft Environmental Impact Statemnent/Environmental Impact Report
(Revised DEIS/EIR). We ate hopeful that our comments will stimulate an ongoing
dialogue with the affected downstream parhes Detailed comments to the DEIS/EIR are
attached. :

Sincerely, o
AT
BRAD T. GOETSCH '
County Managf:r

BTGrwm

Atfachment ‘

cc:  Congressional Delegation
State Legislative Delegation
The Honorable Kenny Guinn, Governor
\Tevada State Engineer
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Mr. Kenneth Parr

U.S. Depariment of the Interior
‘Burezau of Reclamation
Lahontan Basin Area Office
705 North Plaza Siree

Carson City, NV 89701

Dear Mr. Parr:

Churchill County submits the following commchts and questions with respect to the
Revised Draft Environmental Jmpact Staternent/Environmental Impact Report, Truckee
River Operating Agreement, California and Nevada, August 2004.

Comm ents:

ES - 10 Growth Inducing Impacts - No mention is made as to the limitations upon growth
in the absence of water. The only source of water for growth stems from agricultural
water rights on the Truckee and Carson Rivers. What will happen after the year 2033, the
window of analysis described in this document? .-

. ES - 14 - Table 1 - Summary of effects of alternatjves on resources - The column
summarizing TROA impacts on Lahontan Reservoir makes no mention of the likely
reduced infiow to Lahontan Reservoir as a tesult of multiple dry hydrologic events. The
document fails to analyze any long-term dry hydrologic conditions (multi-vear events).
_ The mode] appears to rely on artificially high end of season storage numbers and then
utitizes a single-year dry event to predict minimal Impacts in the following year.
Averaging the dry hydrologic cycles utilizing the 100-year database tends to soiten the

impact of en abnormally dry period.

ES - 15 - Table 1 - Summary of effects of alternatives on resources - The column
summarizing impacts to Aericulture with respect 10 exercise of water rights to meet
demand fails 1o factor anything more than a single-year cry event with an unusually high
end-of-year storage level in Lahontan Reservoir thus overstating the percentage of
demand met in a mintmum supply year.

Churchill County Admintstrative Complex « 1335 No. Taylor St., Suite 133 « Fallon, NV 29404 « PHONE (773) 423-5136 FAX (775) 4230711

Email: countvmanager@churchilicounty.org
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ES - 19 - Table 1 - Summary of effects of alternatives on resources - Recreation - no
mention of Lahontan Reservoir with respect to Boat ramp usability. Lahontan Reservoir
is the second largest warm water recreational resource in Nevada.

ES - 21 - Table 1 - Summary of effects of alternatives on resources - Social Environment
- Seems to imply that Air Quality is only an issue in the Truckes Mcadows ignoring the
dust hazards created due to cummlative effects from actions either authonzed under the
provisions PL 101-618 (the enabling statute for TROA) or past, pn,sent or reasonably
foreseeable future actions undertakcn by Federal or non-Federal agencies or persons (see
40 CFR 1508. 7) :

Table of Contents-xvi - Chapter 4 - Cumulative Efrects IIL. Actions Authonzed by Public -
Law 101-618 B, there is no mention of Section 210(b)16 addressmg domestic
groundwater impacts in the Lahontan Valley in the compiled actions.

Page 15 Executive Summary - Table 1. Exercise of water rights. The table nesds to
explain that “much less agricultural demand” is due to asswmed wetlands purchases
which may or may not occur. A more accurate representation would be Newlands
Project Demand which would capture wetland as well as agricultural water right demand. -

Chapter 2 - Alternatives
General commnnts o Chapter 2:

The discussion detailing devc]opmcnt of alternatives axcesswely focusss on the
negotiations process to limit the number of options to just three; those being the No
Action, LWSA and TROA. Since the No Action and LWSA options are virtually
identical, the analysis is severely limited and fails to adequately ‘consider other
“reasonable alternatives" as is mandated under the provisions of 40 C.F.R § 1502.14,
which requires a detailed consideration of gll reasonable alternatives. Failure to
adequately address a broad range of alternatives is not in keeping with the requirements
of the NEPA process and CEQ guidelinss, Several altematives prvvmusly introduced by
participating entities include: development of additional upstream storage to allow for
water quality, fish flows, irrigation and M&I dﬂmands and, leasing of ]II‘IEBIIDII water 1n
low water vears to meet non-agricultural needs. A water leasing proposal is now being
considered for the Walker River and Walker Lake to mest environmental nesds and
appears to be favorably received by the parties.in that watershed. In order to fully meet
the requirements of NEPA and CEQ regulations, shouldn't the TROA DEIS/EIR address
all reasonable altematives? . , _

Page 2-27 o para, Needs to state that TROA must ensure that Orr D1tch Decree water
rights are met. :



Mr. Kenneth Parr - ‘ . ' "
U.S. Department of the Interior .
December 27, 2004

Page 3

Page 2-28 Table 2.6 does not indicate all changes from the no-action. Specifically it does
not mention changes to Floriston rates and changes to water storage in Lake Tahoe and
Boca. Please include these elements. '

Page 2-29 If the U.S. District Court maintains authority over the Orr Ditch Decree, why
do Orr Ditch water right owners need to bring disputes before the Special Hearing
Officer? What authority does the Special Hearing Officer have over the Omr Ditch Court
and its jutsdiction? A section on the DEIS needs to be dedicated to better understanding
the authority envisioned by two different regulatory bodies. It is not clear legally what is
. the impact to those who will contimue to rely upon the federal water master for Orr Ditch

decisions, A more effective implementation of TROA would be for the federal water
master to prevent conditions that would lead to reduced water deliveries.

Page 2-29 2™ para. Suggest that the Orr Ditch Court would not have the ahility to take .
corrective actions with respect to operations that “nadveriently” reduced the delivery
amount. Is this consistent with the role of the Orr Ditch Court? The Court would be able
to take comective actions when the delivery amount is adversely affected by TROA
operations whether “inadvertently” or otherwise. Please expiain. The Orr Ditch Court
gither maintains jurisdiction or they do mot. It appears that TROA is attempting to
relegate the court’s role to one that is largely ceremenial. '

" How can the DEIS and TROA contemplate radical changes to an existing court decree
(Orr Ditch Decree and Truckee River Agreement inclusive) particularly as it relates to the
Newlands Project without a substantial analysis of the water resources. The reader of the
DEIS dnd decisions mekers have no real information to rely on in their understanding of
the TROA proposal and evaluation of impacts, |

Pg, 2-34 Table 2.7 Doses not include Newlands Project Credit water. The table needs to
_ show how much credit water will be accumulated for each category. How much credit
water will b stored and how much credit water will be stored in each reservoir?

Pg 2-36 paragraph 1 How can Sierra Pacific’s non-consumptive fights for hydropower
generation be utilized for Fish Credit Water? Sierra’s hydropower generation is not the
only fight served by this water, TROA is only suppossd to store the consumptive use
portion of water rights. Please explain how Sierra’s non-consumptive use of water for
* hydropower can now be accumulated as credit water.

Pg 2-38 last paragraph. The first sentence does not appear to be an accurate porirayal of
'TROA intent. Please define the tota] amount of credit water that will be accumuiated and .
when the reductions n Floriston Rates will occur. What does TROA proposse fo de and
what will be the impacts to 21l water right holders and their ability to mest demand when
Flariston Ratss are reduced for credit water accumulation at the margin? ‘
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Pg. 2-39 a. i. Lake Tahoe and Boca. What is the average and maximum amount of credit
water that will be stored in Lake Tzhoe and Boca? Under what hydrologic conditions
will this storage accumulate? Please include information in this section to better describe
the proposed action. |

Page 2-47 4" paragraph, ‘Why should Sierra Pacific receive compensation for 2 reduction
in Truckee River flows (reduction in Floriston Rates) for the accumulation of credit °
water? Please explain. Isn't the proposed compensation for Sierra Pacific an admission
of adverse impacts from the reduction if Floriston Rate flows? Will other users who
depend on Floriston Rate flows receive the opportunity for committed mitigation? It not,
why not? Please explain. ‘ o ' o

Page 2-49 Alternatives Considered and Rejected-.General Comment. The Truckes River
Irrigation’ Disict on behalf of Newlands Project Water Right Owners submitted a
number of proposals for TROA consideration during the portion of negotiations they
were allowed {o attend. Please identify the proposals submitted by TCID, the reasons for
rejection and the basis for rejections. This section notes that numerous alternatives were
evaluated to assist negotiators in developing an operating agreement. There must have
been some analysis completed in order to deny TCID requests. Shouldn't there be a
complete analysis of the altsrnatives under the provisions of 40 C.F.R § 1502.14, which
~ requires a detailed consideration of all reasonable alternatives? Please explain. Please

include at least a summar}r' of analysis that supports the rejection of Newlands Project
proposals. '

The Report to Negotiators-—The federal government made several attempts to issue ElSs
that were incomplete and did not adequately address all the issues. '

It appears for the description on Page 2-30.... Section 205(a) of P.L. 101-618 which -
states water is to be stored and released from Truckee River Reservoirs to safisfy the
exercise of water rights in conformance with both the Omr Ditch and the Truckee River
Generzl Electric Decrees is only an importent consideration when it Is unaccepiable to
mandatory signature parties. What happens when other actual parties of the Orr Ditch
Decree {inclusive of the Truckee River Agreement) and the General Electric Decree find
the adverse effects unacceptable? Please explain. Are there acceptable adverse impacts?
Please explain. Should adverse effects acceptable to the mandatory signature parties be
included as part of TROA? Please explain.

‘Page 2.10 Table 2-55 If the no-action creates lower Lahontan April-September releases
. than under the current conditions and TROA is the same as the no-action, then doesn’t

TROA create lower April-September releases from Lahontan Reservoir? Would the
lower releases occur if OCAP were not in place? Is the no-action in conformence with
the Orr Ditch Decree, Truckee River Agreement and Truckee River General Eleciric
Decree? Please explain how lower April through September releasss could be consistent
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with existing court decrees particularly in light of OCAP’s resp0nS1b1hty to minimize
diversions. :

Page 2-59 Table 2.10 There is no mertion of Lahontan Reservoir Recreation. D_id the
DEIS contain such analysis? If not, why not? Should the results be included in the

summary?

Affected Enviromﬁsnt—Why is past cumulative effects included in the Affected
Resources? ‘

Chaptér 3 -_'Affecté;d Environment and Environmental Consequences

General comments to Chapter 3:

The Affected Environment Section of the DEIS only provides general descriptions of
resources znd does not provide the quantitative information for comparison purposcs that
is needed in the analysm section

(General Commynt “The DEIS fails to analyze impacts to groundwater aguifers m the
vicinity of the Truckee and Carson Divisions of the Newlands Project. The TROA DEIS
" assumes water quality water and Fernley M&I credit water will be stored in upstream
reservoirs making the acquisitions of water quality water part of the TROA proposed
action, Why did the federal government exclude this analysis? If another EIS was relied
upon for the impact a.nalysm please provide a summary of activities undertaken io
nvestigate this 1 issue.

There is little or no baseline description in Chapter 3 regarding water resources of the
Newlands Project. ¢ information presented is largely general descriptions which
provide the reader with very limited ability to understand the current conditions and how
they might be affected by the proposud TROA. There is no ability to understand the‘
current conditions or base line for the Nﬂwiands Project and then compare thﬂm aca_nst
the impact

Page 3-2 - we question the inclusion of Hazen as “sma population cente: OU“ﬁl er with
Fernley and Fallon. Hazen has not had a significant populatzm since the consn'umon of
Lzhontan Dam and the Truckee Canal, Further, it is not a "city" 2s its mcmsmn with
chley and Fallon 1mp1y :

Page 3-5 -typo in an par., last line
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© Page 3-3 no mention in 5th par. on historical hydrology regarding prolonged periods of
drought such that fully mature trees have been located 200 feet below the surface of Lake
Tahoe as well as other alpme lakes serving the Truckee Drainape indicating severe prior
. drought conditions in the region. Some mention must be made about 2 longer historical
record than the past 100-years utilized for this DEIS. Recent articles such as that
appearing in the Reno Gazette Journal, Saturday, October 9, 2004 indicate that decades-
long droughts are very possible given the current climatological trend.

Page 3-9 - first par. refrain from editorializing by the use of the term “reclaim" in
quotation marks. Eliminate any references in document that might be construed as
editorial comment.

Page 3-11 last paragraph blames the Newlands Project solely for the decline in Pyramid
Lake elevations when in reality changing hydrologic conditions have affected Lake
Levels. How much Truckee River inflow would have been needed to maintain Pyramid
Lake and Winnemucca Lake? How much has Lake levels risen since OCAP was
implemented? ‘ : :

Page 3-12 - b. Groundwater. some reference should be made with respect fo the
perennial yield in the Lzhontan Valley, which has been estimated by USGS at <1500
AFA., : : :

- Page 3-15 b. Carson River Basin. There is no information on water quality in the Basin.
No-information on current conditions of ground or surface water quality. Please include.

Page 3-16 Carson River Basin 150,000 acres of wetlands could not have existed in the
- Lahontan Valley unless 750,000 acre-feet entered the Valley.. The USFWS estimates that
5 acre-feet of water is needed for each acre of wetlands, Did the Carson River produce
750,000 acre-feet of inflow at Lahontan Valley? Please explain.

Page 3-23 - 3rd par. Phrase should be added te indicate that 1o date very few if any
propetties purchased with water rights have bezen Teturned to the private sector thu
reducing the tax base of Churchill County. Additionally, there is some question as to the
suitability of these fallowed lands for other development owing to their location away
- from centralized s=rvices such as schools, public safety and other governmental services.
Churchill Code adopted in 2000 requires all developments to dedicate surface water
rights based on the number of dwellings proposed for construction if the subject property
had those surface rights as of the date of 2doption of the code amendment. Further, the
State Enginesr throngh Order No. 1116 limited the amount of ground water which rmay
- be withdrawn under a quasi-municipal permit to not more than 4000 GPD, an amount
insufficient to serve more than two dwellings. State Stetute allows the approprdation of
groundwaters of the State of Nevada in an amount not to excesd 2.02 AFA for domestic
purposes to serve a single residence. State Health regulations require at least one acre of
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land for an individual sewage disposal system for a single-family residence, Thus
development, if at all possible on fallowed lands, is pretty much limited to single family
residences on at least one-acre of land. This results in sprawl and a tax base insufficient
to provide services such as schools, public safety, streets and highways and other public
functions thereby transferring much of the mitigation costs associated with an assured
drought supply in the Truckes Meadows, coupled with OCAP, the WQSA and WRAP, to
the residents in the Carson Division of the Newlands project. L _

Page 3-28 Comparative Evaluation of Alternatives- The no-action alternative creates
significant adverse impacts to Cuj-ui and LCT compared to the current conditions. So
the federal government could allow the no-action to be implemented without mitigation
or changing the no-action conditions which impact the Cui-ui? ~ The no-action in this
EIS is simply not valid nor is it adequately defined. Can the Orr Ditch Court allow.
shortages to the Newlands Project when water is available to divert or when greater
carryover storage would eliminate shortages? Did the DEIS consider these scenarios in
its analysis? - o : ' '

What are the feasible measures to avoid significant adverse impacts to the Cui-ui and
LCT and non-compliance with respect to Orr Ditch Decree water rights in the Newlands
Project? Thers appears to be no discussion of such measures in this document. Please
identify the approprate page numbers where feasible measures are discussed in the
DEIS. :

Page 3-28 Appears to imply that NEPA may not require mitigation for the no-action.
However, other rules, regulations, laws and court decrzes do. NEPA is not the only
regulatory framework for this EIS. The EIS is required to identify the regulatory
. framework and address the impacts under each regulatory requirement. Is it enough to
say that the No-action Alternative does not require mitigation when existing laws and
regulations are either disregarded or even considered by the federal government?

The logic throughout the EIS appears to be to establish a no-action altemative that is
similar to TROA; claim thers is .no differsnce betwsen TROA and the no-action
alternative, and then, abrogate responsibility for impacts by saying there 18 no mitigation -
required for the No-Action. Mitigation is not required for the no-action alternative but it
is required for action proposals. The no-action is used as the basis of comparisen, With
‘respect to the Newlands Project, both the no-action and TROA have significant adverse
impacts on water TesQuICes. . T .

Page 3-28 Use of the Truckee River Operations Model- The water model is not set-up to
evaluzte the critical conditions for which the alternatives including TROA would impact
the Newlands Project. The model appears to be structured in a mamner that makes it
 incapable of evaluating specific hydrologic conditions which are most critical to TROA,



T, . . e

Mr. Kemeth Parr 9 : : .
U.S. Department of the Inters o ' :
December 27, 2004 . o
Page 8

Page 3-29 4th par, We recommend that the last sentence be modified to read as follows:
"Such a short (in natura) historical texms) record serves as the only available record in
evaluating proposals relative to variability of regional runoff and availability and use of
water supplies." This is in deference to the longer historical/paleoclimatological record
that indicates much longer periods of extreme drought as evidenced by mature trees
several mdred feet below the current level of Lake Tahoe. In fact, it could even be said
that the PLT oral history indicating the origin of Pyramid Lake seems to indicate long
periods of drought revealing the tufa formation by the edge of the Lake known 2s "the
Stone Mother." Certzinly the lake elevation may have been higher in pre-historic times -
~ but it is unlikely that the oral history would have been handed down about a rock
formation hidden in the depths of Pyramid Lake. -

Page 3-31 IIL Study Assumptions, A. Population and Water Demands - There is no
mention of population growth and demands for Mé&I water for Churchill County and the
city of Fallon. In fact there are some 4,907 domestic wells m Churchill County (source:
Churchill County Assessor 10/08/2004) mostly located within the Lahontan Valley where -
the bulk of the Newlands Project irrigated Jands are located. All domestic and M&I water
is supplied by groundwater resources in Churchill County recharged almost exclusively
by the application of surface trrigation water (perennial yield estimated at <1300AFA vs.
>10,000AFA current demand). It should also bs mentioned that Churchill: County is
actively pursuing water right dedication as a condition for development. '

Page 3-32 C. Water Right Transfers-Will approval be needed to store Sierra Pacific’s
non-consumptive water that 1s currently be used to generate Hydroelectricity? If not,
why not? Is water being used for non-consumptive use available for credit water storage?

" Table 3.2 Do the historic annual flows consider changes under OCAP in the calculations
of the average discharges? If not, why not? This information needs fo be included. How
are the historic anmual flows in this table used in the impact analysis? Please explain.

Table 3.2 How will this information be used to understand impacts or changss from
TROA? Plezsge explain, : | '

The historic annual minimum releases Ao not accurately portray actual minimum releases
from Lahontan Reservoir. Please refer to recent records to provide accurate information.
How do changes in OCAP affect the results in Table 3.27 Why doss this DEIS ignore
real data and opt for what appears to be modeled conditions with improbable assumption?

The diversions through the Truckee Canal needs to recognize amounts for irrigation in
the Truckee Division and amounts for storage in Lehontan Reservoir. Again, historic
data is mot a eood descripton of baseline operating conditions of Truckes Canal
diversions. ' -
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Table 3.2 in what year does the maximum diversions through the Truckee Canal occur?
Would OCAP aliow for a diversion of 287,500 acre-feet from the Truckee? In what year
did the minimum releases occur from Lahontan Reservoir?

Page 3-33 Water Resources, 1 Affected Environment, A. Supply, 1. Surface Water -
Modify the first infroductory sentence io inchude the word "Carson" following Tzhoe...

Page 3-38 a, Agriculture - under 2nd par add language to explain that the 275 , 700 acre-
feet demand in the Carson division is made up of combined Carson and Truckee River
walter. ' ' ‘

Page 3-39 no mention is made of M&I demands for city of Fallon, NAS Fallon, FPST
and domestic demands for unincorporated areas in Churchill County of which at least a
portion results from diversion of water from the Truckee River basin. In so doing, Table
3.3 - Current {2002) annual consumptive demands in the Lake Tahoe and Trockee River
basins could be relabeled to indicate inclusion of the Carson Division.

Page 3-40 Table 3.4 Current (2002) nonconsumptive water demands (cfs) in the Lake
Tahoe and Truckee River basins should be modified to include 2 reference to the
hydropower generation at Lahontan Dam in the Carson Division of the Project since this
fact is mentioned on page 3-41. |

Page, 3-42, 1. Truckee River General Electric Decree. This paragraph is not 2 complete
representation, Floriston Rates are also maintained to provide adequate Truckse River
" fows for downstream diversions including the Truckee Carson Irrigation District. The
paragraph gives the reader the impression that the only function for Florision Rates was
for & pulp end paper mill. Piezse provide a more thorough discussion for the purpose of
Floriston Rates ' '

Pages 3-42& -43, 2. Orr Ditch Decree - it should be noted that although the Om Ditch
Decree reduced Floriston Rates the rate set was for the purpose of maintaining adequate
flows {o ensure that diversions at Derby Dam would zllow the full allotment of water to
Project irrigators.

Page 3-44 Current Operations. General Comment. There is no discussion of storing
waters in Lahontan Reservoir. This section nesds to include a discussion of Newlands
Project storage procedures. :

Pg 3-45 Changes to the Floriston rates are a key element of the TROA. .Yet, the baseline
description only provides a general description about the rates, Additional information
_needs to be included in the DEIS about Floriston rate flows.
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There is no information or baseline description of flows available for diversion to the
- Newlands Project from the Truckee R_wcr This information needs to be included for
different hydrologic conditions. '

P g 3-49 Please define Carson Division demands under wet, medlan, and dry hydrolomc
condmcns ‘

3-49 B. - Summary of Effects - 3rd par. insert "single-event" following...and dry...

Pg 3-55 Last paragraph statss that the period 1993 to 2002 represents a wide range of
hydrologic conditions, which can be used to average historic end of September storage.
With the exception of 1994, this peniod can generally be characterized as wet. Even 1994
followed a wet water year 92-93, Were any truly dry periods used to calculate end of
September storage? If not, why was this not done? '

Page 3-56 5" paragraph indicates that surplus TMWA rights would be injected through
- wells into the groundwater. How much would be injected into groundwater? When
would the injections occur? At what time of the year? Which groundwater aquifers are
‘capable of storing water and what is the total capacity? Please identify studies or other
data which support recharge programs in local aguifers, How much of the M&I credit
water storage is assumed stored under the no-action alternative?

Page 3-57 Table 3.11. Please describe the reasons for an increase in Mé&I water demands
for Pyramid Lake under the no-action and TROA? How will this water be used? Will
the increase in Pyramid Lake consumptive water demand impact the Cui-ui and LCT?
Shouldn’t this water remain in the River to ensure the survival and habitat for the Cai-wi?
Please explain.

3-57 - Tzble 3.11. Modeled annual consumptive demands in study area '(acre—fcet)' -
Other M&I demands - 1o listing of domestic and M&I demands in lower Carson (i.e.,
city of Fallon, NAS Pallon, FPST, unincerpc ated area of Cuuruhill County).

Page 3-38 Consump‘avw Demand. This section describes a wetland acquisition program
that is unrealistic and has not been seriously considered since & record of decision was

implemented for the final EIS. Only a small componﬂnt of Navy water rights have been
transferred.

Page 3-58 paragraph 2. How can the model assume increases in agﬁcul‘mral water use
under Claims 1 and 2 when the no-action alternative results in significant adverse impacts
to the Cui-ui and LCT? Please explain, Is this a valid assumption? ‘
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3-38 - Ist par. Is it erTonecus to assumne that the transfer of vvater rights under WRAP to
the Stillwater Wildlife management area will result in & full credit to the Truckee Basin
a8 a resnit of Jower demand since there is a matter of "fungibility" resulting from the
mmghncr of Carson and Truckee River water in the Carson Division?

3-59 - 2nd full par. — There should be a discussion of Mé&I increases anhmpated for the
Carson Division (i.e., city of Fallon, NAS Fallon, FPST, and the unincorporated portions
of Churchill County experiencing urbanization) since a portion of Truckee River water
makes up the total water available in the Lahontan Valley. | '

" Page 3-75 Figure 3.15. The figurss indicate that under wet conditions January storage -
remains above 260,000 af;; median conditions about 155,000 af., and dry conditions
- approximately 105,000 to 110 000 acre-feet for the current condmons and between
85,000 to 90,000 acre-fest under dry conditions. Actual records show that January 04
Lahontan Storage was 112,718; Jan 03, 115,474; Jan 02, 101,468, and Jan 01, 100,718af,
It appears that Lahontan Storage over the last 4-yzars reflects the dry scenario apalyzed in
the water model. Is the modeled portrayal of the dry storags conditions in Lahontan
Reservoir accurate or does the model simply over-inflate storage levels under the dry
period for the purpose of ensuring water right deménds in the Newland Project are met?
Please explain.

" There is no analysis of Floriston rate reductions and impacts to the Newlands Project
during various hydrologic conditions. Why? How can Floriston Rates be reduced to -
accumulate credit waters when the Newlands Project has the right to divert? - Is the
amount available for diversions to the Newlands Project Impacted‘? DO"S the document
contain an analysxs that answers this qucstlon? :

Water Resources-Gcneral Comment. During the review of the last 2 draft EISs produced
for the TROA, Churchill County repeatedly asked for an analysis of multiple or
sequential dry vears. This revised DEIS again ignores the need to provide this type of
analysis even when drought periods tend to occur over 2 5 to 7 year drought cycle
normally in successive years according to TMWA. Why has this analysis been excluded
fom the DEIS? _ _

Page 3-78 - ¢. TROA. Model results under TROA demonstrate greater upstream storage,
which comss at expense of water reliability for agricultural interssts in the Project. All
other stakeholders B.ChlSVB greater reliability of supplv

Page 3-83 - viii. The presence of guestion marks seems to reinforce the ‘questionable-
‘pature of the projections with respect to mesting water demands in the Carson Division, .
How much of that demand offset from decreased depletions due to water i1 ,ht purchases
in the Truckee Meadows has been factored inte the model?
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Page 3-90 - E. Exercise of Water Rights to Mest Demand - 1. Method of Analysis - while
the model results are based upon a determination of a "minimum supply year", defined as
the year with the least supply to mest water rights over the 100-year period of snnuiation,
there appears to be no multi-year analysis of the minimum supply year scenario. It is
uniikely that the 100-year period of analysis included a prolonged period of drought
exceeding five to eight years. Further, averaging drought years in a rolling multi-year
scenario softens the one-year supply number. In August 2004, a paper published by
- researchers. from the University of Nevada and Seripps Institution of Oceanography

stated "the current drought condition was the seventh worst to affect the Upper Celorado
River Basin in the past 500 years." (Source: Reno Gazeste-Journal, Saturday, October 9, -
2004) Surely, the minimum supply vear developed for this DEIS needs to develop some
additional analysis for a true evaluation of a "worst case scenario. " Far 00 many people,
communities and businesses depend upon the limited water resources in our region to
ignore the possibility of a decades-long period of drought. How about a multiple drought-
‘year scenario?

Page 3-90 - 2. a. Current Conditions - nsed to include the Carson River baéin n the -
discussion since the bulk of agricultural water demands occur in the Carson Division of
- the Newlands Project which is discussed in the Evaluation of Effects following.

Page 3-95 c. TROA i, Agriculture (b) Carson Division - the sentence "Timing of Truckee
River supplies results in a minimal decrease in diversions to the Newlands Project in
some years" is misleading in that it fails to take into account multi-year drought scenarios
where water is repeatedly retained as Upper Truckee storage for M&I in-stream and fish
flows to the detriment of agricultural diversions. A snapshot in time is mot reaiistic.
Piease show the total decrease in demand met between the no-action and current
conditions and the TROA and current copditions. Why did the decline in ability to meet
demands ocour under TROA? Is this consistent with the Orr Ditch Decree and T.he
PLlOl 6187

Page 3-97 - 3, Evaluation of Effects - some sort of statement should be made reflecting
that the 100-year period used in the analysis is not reflective of research indicating that
there were periods of extreme drcn.vht conditions, Wh.lCh may not be dﬂscnpnve of the
period of analysis.

Page 3-106 - Groundwater, I, Affected Environment - 4th par, There is no mention of the
"relisble small water supply" in znd around Fallon and the Carson Division in Churchill
County with 4,507 domestic wells {Source: Churchill County Assessor). ‘Groundwater
serves 100% of the domestic supply in the Carson Division including the city of Fallon, -
NAS Fallon, the Fallon Paiute-Shoshone Tribes and the majority of the population in the
unincorporated area of Churchill County.
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Page 3-107 - II. Environmental Consequences, A. Introduction - 1st par. - correct 4,500
domestic wells to reflect 4,907 wells as of 2004, While TROA is not a significant
' determinant, in and of itself, of water supply availability in the Carson Division of the
Project, it is never-the-less a factor in the storage and release of water under OCAP,
which in tum determines the acquisition of water rights under WRAP for the Stillwater

Wildlife Management Area.

Page 3-108 - B. Summary of Effects - No mention is made of the impacts to groundwater
in the Carson Division. The Stats Engineer has already determined that changing
agricultural practices (i.e., reduced water deliveries to ag. lands) will have an effect upon
groundwater in the Lahontan Valley resulting in a moratorium on further drilling of wells -
* with a capacity over 4,000GPD (State Engineer Order No. 1116). Lahontan Reservoir
does mot lend itself to surface water supply for M&I due to known high conccntranons of

MEercury.

Page 3- 108 Table 3.14 Summary of cffects on groundwater - "Wall pumping in the"
shallow aquifer" makes no mention of the absolute reliance on groundwater by almost the
' cntqupopulation residing in the Carson Division of the Project.

Page 3-110 - D. Recharge of the Shallow Aguifer in the Truckee Meadows, 1. Method of
 Analysis. - Why was the stady limited to the Truckee Meadows? As stated previously,
the entire popuiation of Churchill County residing in the Carson Division relies on
groundwater for domestic M&I uses. Why should the loss of canal seepage and deep
- percolation on the irrigated fields in the. Truckee Meadows not produce a similar
reduction in focal groundwater recharge in the Lahontan Valley? In fact, Public Law 101-
618 Sec. 210 b (16) conte mplatﬂs a reduction in groundwater quality and quanfity
charging that "[Tjthe Secretary in ‘consultation with the State of Nevada and local -
interests, shall undertake appropriate measures to address significant adverse impacts,
identified by studiss authorized by this title, on domestic uses of groundwater directly
resulting from the water purchases authorized by this title." To daie, no definitive study
has taken place cumulatively addressing all of the significant adverse Impacts directly
resulting from the water purchases aufherized by P.L. 101-618. If all of the proposed
acquisitions authorized by the Act were to be implemented, they 2dd up to significantly
more water than is available in the Lahontan Valley (See Churchill County Water
. Resource Plan: 25 Year 2000-2025: 50 Year 2000-2050 (Water Rescarch and
Development, Ine. 2003) ' '

Page 3-111 - D. Recharﬁe of the Shallow Aquifer in the Truckee Meadows, 3 & 4. No
'mcntlcm is made of the approximately 4,900 shallow wells in the Lahontan Valley located
in the Carson Division of the Project either as being affected or requiring mitigation due
increase to depth of the groundwater table or the loss of quality or both.
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Page 3-112 - Model Results and evaluation of Effects - While TROA purports to
produce minimal incremental impacts to groundwater in the Newlands Project; when
coupled with the WQSA, OCAP, WRAP and potentizl recoupment, the potential will
~likely be significant. Throughout the TROA DEIS document there is nnmmal
ackrowledgement of any significant impacts on the Carson Division.

Page 3-320 - Economic 'Environment, I Affected Environment, A. Current Economic
Environment, 2. Nevada - 1st par. The Nevada portion of the study mentions ell of the
Counties and communities lying with in the Truckee and lower segment of the Carson
‘Rivers. Yet the city of Fallon is set apart as an "agricultural community” rather than as a
"popuiation center" such Fernley, Reno- Sparks and even Wadsworth,‘ Nixon and
* Sutcliffe. This gives the reader the impression that Fallon is somehow apart from the
other cities and towns subsisting on what has been pamted as a dying economic segmen
(agriculture). In fact, Fallon is a vibrant and growing reglonal economic hub drawmg
trom most of rural north-central Nevada, The community is economically diverse with
retail businesses,. manufacturing, energy production, military and agriculture all
contnbutmg to our economy. Our local hospital has estimated that there is a popuiation
of some 60,000 to 70,000 persons served by their facility from as far away as Austin,
Round Mountain, Hawthomne, Gabbs, Lovelock 2nd even Fernley who also take the
opportunity to shop and take care of other business while in town for their medical needs.
Fallon's role as a population center should not be mimimized by implying that it is a
single sourced economy

Page 3-320 - Economu: Environment, I Affected Environment, A. Current Economic
Environment, 2. Nevada - last par. The speculation that the decline in irrigated acreage is
most probably due to changing agricultural markets and increasing demeand for
" nonagricultural water is understating the obvious. As the next sentence only delicately
hints at, the reduction is primarily due to the ever-increasing burdens placed upon the
water right holder. Such burdens stem from Jegal chalienges by the Federal govemment,
the Pyremid Lake Tribe of Indians and upstream interests reaching clear back to such
actions a2s OCAP, recoupment, bench-bottomland duties, transfer challengss and
numerots other impediments and measures resuliing in 2 steady erosion in water quantity
and reliebility to the economic detriment of the agricultural water users in the Newlanas
Project,

Page 3-322 - C. Agricultural and M&I Water Use - why limit the discussion to the
Truckee Meadows area where the agricultural production has declined precipitously since
1995, and further, why rely on 1995 agricultnral employment and personal income data?
For cxample, in the Carson Division, Churchill County is the largest dairy producer in
northern Nevada. Agriculture is a valuable contributor t0 an export econamy bringing
dollars into the community. This paragraph should be restated to accurately reflect the
‘overall agricultural picture (utilizing the latest information - it's available on the Iutcmet')
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for all of the users of Truckee River water whether in the Truckee Meadows or tl:le.h?wsr
Carson Division of the Newlands Project, most specifically those in the Carson Division.

Page 3-323 - 2. 'Errnploymeht' and Income A ffected by Changes in Water Use - t?ne. section
is entirely silent on the effect upon Carson Division economy. Please address this issue,

Page 3-325 - 4. Groundwater Pumping Costs - This section is silent with respect to
groundwater pumping costs in the Lahontan -Valley, There are nearly 5,000 individual
wells in the shallow aquifer that may be affected as a resuit of the combined actions of
Public Law 101-618 including TROA Why isn't the Carson Division more fairly
addressed?

Page 3-325 - C. Recreation-Related Employment and Income, 1. Method of Analysis -
although the last paragraph mentions portions of Churchill County, Nevada as being a
‘part of the study area, no further reference is made in this section on the impacts to the
community. For example, if the analysis is only intended to include Donner Lake, Prosser
Creek; Stampede and Boca Reservoirs in the analysis, will there be a reduction in
recreation-related employment and income due to reduced downstream storage at Lake
Lahontan and water availability at the wetlands in the lower Carson Division? Or, did the
authors mean to imply an increase in recreation-related employment and income in the
lower Carson Division due to some sort of shift away from agriculture to recreation due
to wetlands enhancement? :

Page 3-326 - 5o mention is made of the inclusion of Churchill, Lyon and Washoe
Counties in either the Economic or Recreation Model discussion vet the Method of
Amnalysis ((page 3-323) indicates that the model considerad them among others including
z:l Dorado, Nevada, Placer and Sierra Counties in California. Does the model only derive

conomic benefit to the California count1°s'? If so, what are the economic lossss to the
a‘ffecv*d Nevadsa counties? '

Page 3-329 - Table 3.84. - Recreation visitation and expenditures - The compilation is
silent with respect to impacis to recreation and visitation expenditures at Lahontan
* Reservoir in the Carson Division. The cumulative impacts associated with Public Law
101-618 and associated prior actions have already irhpactud visitor days at Lake
Lahontan, the second largest warm water recreation area in Nevada. The State of Nevada
has already expended sums to extend boat launch ramps and improve docks in an attempt
to accommodate the annual wide fluctuation in lake elevation, which would certainly be
exacerbated under TROA as it relates to prolonged drought. Please state what the
“anticipated loss in récreation expenditures for the Lzhontan Reservou might be in a
prolonged arought condition. ‘
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Page 3-330 - D. Employment and Income Affected by Changes in Water Use - Impacts fo

- the Carson Division of the Newlands Project is dismissed as insignificant since a
negligible amount of water rights would be transferred as a result of TROA. Yet in the |
very next sentence at the top of page 3-331, TROA is touted as zllowing preater
flexibility in the Truckee Meadows to meet future water demand as a result of greater
amounts of M&I water stored in the upper basin reservoirs. The scheme will work as long
as the conditions are conducive to storage of flows in excess of demands (i.e., high water
years). Very little effort is expended on addressing multi-year drought conditions which
ars likely to worsen if the prospects for precipitation continue to lessen based upon the
long-term climatological record and the findings of those respected in the
paleoclimatological sciences. In the event there are Jonger term drought conditions
beyond those derived from the 100-year record and minimum end of year storage targets
for Lahontan Reservoir coupled with Project delivery demands cannot be met, what is the
potential cumulative economic impact to Carson Division employment and income?
‘While water rights may not be "transferred" from the Carson Division, the storage, tirning
of releases and volume of flows in the upper Truckee River will surely affect the
reliability of water available to irrigators in the Carson Division. The model indicates that
the greatest impact to Project irrigators is during 2 dry year condition when Credit Water
storage for fish flows and M&I drought protection take precedence. How many years of
very dry conditions would it take before the agricultural industry would collapse?

Page 3-331 through 3-333 - 4. Evaluation of Effects - is completely silent with respect fo
impacts to Carson Division employment and income affected by changes in water use.
This section (along with other sections) needs to be revised to include those impacts fo
the Carson Division resulting from the loss of a reliable water supply

Page 3-235 No Action. How does a reduction of 4,490 acre—feet of inflow to Pyramid
Lake Result in a significant adverse impact? This amount of water is almaost
undetectable; it represents less than 1 percent of the total average inflow into the Lake
and is within the margin of measurement error. There are inconsistencies throughout the
document in the way “significant impact” is defined differently between upsiream
interests and downstream interests.

Page 3-235. Please explain how an additional flow of 9,730 acre-fest on average would
‘result in significant beneficial impacts over the current conditions. Page 3-2335 indicates
that the greztest benefits would occur in dry and very dry years which are most C”mcal
for Cui-ui survival.

 Page 3-340, Social Environment, L. Affected Environment, 4. Agricultural Lands on the
Newlands Project, Ist full par. - it is true that agriculture contributes to the economic
vitality of Fallon and Churchill County. However, the paragraph should also be expanded
_ to indicate that agriculturs confributss substantially to a rural way of life that incindes
. green open spaces, wildiife habitat and stebility that comes from a diverse economy.
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Page 3-342 C. Urbanization of Truckee Meadows - no mention is made with respect to
growth in the urban population of Fernley or the city of Fallon and surrounding .
urbanizing areas of Churchill County, Again, upstream urbanization appears to be valued
more greatly by authors than downstream urbanization,

Page 3-343 throngh 3-345 - D. Air Quality - this section is completely silent with respect
" to air quality impacts in the area of Swingle Bench on the Truckes Division located in
Churchill County. Significant wind erosion and resultant air quality impacts have been
documented by qualified experts retained by Churchill County. While the AQI mey have
been stabilized or even improved in the Truckee Meadows, the air quality in Churchill
County (specifically in the Swingle Bench area) has been negatively impacted. Perhaps it
can be said that TROA and the related actions contemplated under PL 101-618 are simply
exporting urban ills to a rural area, Increased fallowing of agricultural fands as a result of
WRAP in the lower Carson Division is also coming under increased scrutiny as a
- contributor to a worsening AQI and noxious weed infestations. This section needs to be
fleshed-out to include downstream impacts as a result of actions contemplated under
TROA as well as other related measures as set forthin PL 101-618.

Page 3-347 - Environmental Consequences - this section simply ignores the etiscts on the
social environment indicators of population, urbanization of the Truckee Meadows, and
air quality on surrounding areas impacted by the proposed actions. This section needs to
be expanded to include the Truckee Division in the vicinity of Femnley, the Swingle
Bench in Churchill County and the cumulative impacts of the proposed action occurring
* on the Carson Division in the vicinity of Fallon. Growth in the Truckee Meadows 1s

impacting its downstream neighbors on the Truckee and Carson Divisions of the
Newlands Project. -

Page 3-351 - E. Air Quality. This entire section is extremely weak in that'it fails to
include any consideration of air quality degradation on neighboring communities
resulting from growth in the Truckee Meadows cnabled by a greater reliability of the
Mé&I water supply. Such growth fuels the nesd for mitigation such as the WQSA with its
purchase of Truckse Division water rights and reduction in imgation water reliability to
meet demands on the Carson Division of the Newlands Project. Other related actions
specifically included in the enabling Jegislation for TROA such as affirmation of OCAP
and the resulting WRAP further contribute to potential air guality degradation. There is a
serious omission of factual details regarding this element.

Pags 3-388 1% pér. ‘Please add "the Newlands Project becomes increasingly dependent
upon Truckee Canal Diversions during dry periods.”
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Page 3-388 Newlands Project Operations-General Comment. The analysis in this section
1s misleading at best, Again, the analysis does not consider multiple dry year periods.
Beginning storage targets are inflated and do not resemble actual data and the analysis
assumes that full and reduced Floriston rates are being met. The averages are not a
realistic representation because they smooth out actual impacts that would occur over a
one or two year period but not be as impactive over a ten-year period, '

Chapter 4 - Camulstive Effects
General comments:

Nowhere in the TROA DEIS/EIR document is there any mention of the need to-
implement a long-range monitoring program to ensure the anticipated outcome resulting
. from the implementation of TROA is achieved with a minimum amount of impact to the
affected arezs, both upstream on the Truckee River and in the lower rsaches of the
- Newlands Project, specifically in the Carson Division. Suggest that a long-term periodic
study be proposed to ensure that the interests of the affected parties is addressed and that
adequate provision be made to provide mitigation for both direct and indirect Jmpacts
resulting from TROA

Page 4-5 - Table 4.1 - Status of selected actions authorized by P. L. 101-618 -
Ssction 206(a)(1) WRAP - indicates that CE analysis is not required because EIS authors
feel TROA would not affect measures to fully fmplement WRAP, This position fails to
acknowledge that storage, timing and flows of Truckee River water will likely affect
water available for Carson Division. Water n..hts and water available to meet demand are
two entirely different concepts :

Section 206(d) - regarding cost sharing for protection of Lahontan Valley Wetlands
indicates "no CE analysis is required because this is a coordination action only with no
cffect on acquisitions" assumes that the Department of the Interior will not expend
Federal resources to acquire additional water. In the svent that Federal dollars will be
used to acquire additional water rights, an EA will be required and acquibitiom will
~ further affect the total amount of private water available for irigation pos:Ibly increasing
O&M for the Truckee-Carson Irrigation District.

Section 206(b) ~ Project Efficiency Study assumes that po CE is required because this
was a study only. But, authors have overlooked the outcome which resulted in higher
cificiencies that may drive upsiream Credit Storage in Truckee Reservoirs for Project
irrigation water users, which has not been included in the Draft TROA agreement.

Section 210(b)(16) - assumes that no CE required because the authors have overlooked
the legislative record for P.L.-101-618 to determine the meaning of the term "address" in
the language of this section. While the cuzrnnt studies have not 1de ntzﬁed any immediate
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negative impacts, the authors have dismissed the long-term impacts and ignored the
reasonably foreseeable impacts on groundwater recharge and availability resulting from
the modification to timing of storage, timing of releases and flows of the upper Truckee
River Reservoirs on the potential availability of irrigation water in the Carson Division.
While there may be a number of studies extant on the lower Carson River Basin, there is
. no study quantifying and znalyzing the cumulative impacts all of the actions proposed

under Public Law 101-618 will create. Suggest that this entire table be reviewed to reflect
the variability of storage fiming and ﬂaws on the availabilify of water to the Carson
Division, '

Page 4-8 through 4-9, actions 1, 3-and 4 - in these three Water Management Flements of
P.L. 101-618 under Poteniial Impacts the statement that TROA in combination with
WRAP and OCAP would not have a significant impact on the prority of Newlands
Project water rights or the ability to divert water from the Truckee River to Lahontan
Reservoir is, perhaps, a "half-truth." TROA affects storage, timing of releases and flows,
which if managed in a manner adverse to Project water right owners could potentially
- impact the total amount of water received. This sifuation is more 111\er to occur m low-
flow drought penods than in times of relative plenty.

Page 4—11 - 7. Section 209() OCAP, Potential Impacts - the potential impacts delineated
in this section are downplayed by stating that "TROA would not affect the priority of
Newlands Project water rights, caleulation of Newlands Project maximum allowable -
diversions, or the ability to divert water from the Truckee River to Lahontan Reservoeir to
achieve monthly storage targets" claiming that it would tharefore have no cumulative
effect on the implementation of OCAP. It is entirely possible that while satisfying the
ietter of TROA, the spirit and intent of the Orr Diich Decree and the Truckee River
Agreement as limited by OCAP could not be met with respect to diversions to meet those
allowed forcing Project water right owners to go throuch a lengthy appeals process and
possibly court action built into TROA while foregoing the diversion of the full amount of
water to which they might be entitled. Since the model vpon which this and other
statements, with respect to the protection of Newlands Project water and water rights, is
based upon the imited information on flows in the Truckee River for the past 100-vears,
we feel that the authors of this document overstate the ability to divert ‘water to' the
Carson Division when the TROA calls for storage in the upper Truckee reservoirs. It's not
the high flow water years that give us pause; it is the prolongsd dronght-periods that do
notf seem, to have been adequately analyzed in the model. -

Paﬂe 4-13 - 1 Urban Devclopmmt Plans Pofentzal Imnacts - We totally reject the
statement that TROA ‘would have no effect on comumunity planning activities. By
encouraging a FIRM drought supply, Truckee Meadows sprawl proceeds at an unchecked
pace consuming ever-greater amounts of natural resources such as land, water and air.
Such growth creates ever-growing ‘wastewater discharge problems requiring mitigation
through the acquisition of irrigation water to offset increases in TDS and nutrient loading.
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The WQSA is a prime example of this. The acquisition of water from the Truckee
Division of the Newlands Project, in turn, has already created air quality problems arising
from fallowed lands on Swingle Bench choking the canals and laterals with sand and
increasing costs and otherwise hampering the remaining agricultural water users. We also
contend that TROA in conjunction with OCAP has the potential to further limit the
amount of water reaching the irrigators in the Carson Division of the Newlands Project.
This is based upon the overly optimistic year-end storage targst projections in Lahontan
Reservoir used for modeling results, which are proving faulty based upon actual storage
numbers for the past four years. Coupling the erroneous assumptions in the TROA model
with the storage, timing of releases and duration of flows to ensure upstream retention of
water for in-stream flows and drought reserves only serve to embolden urban planners
who seek to maximize the resources thought to be at hand. '

Page 4-16 - e. Churchill County, Nevada, Potential Impacts. The seemingly innocuous
staternent that "TROA would have no direct impact on development of local water
- systems or on water rights on the Newlands Project" begs the relationship of TROA to
the storage, timing of releases and duration of flows with potential impact to allowed
diversions from the Truckee River under OCAP. 100% of all water for domestic M&I
uses in the Lahontan Valley comes from groundwater, USGS stndies have determined
-that the perennial yield in the valley is between 1300 and 2300 AFA with a demand in
excess of 10,000 AFA. Yet to date, there has been very little reduction in groundwater
elevation except in the vicinity of irrigation canals and laterals on a seasonal basis. As the
seeds of Public Law 101-618 bear fruit, the resulting reduction in total water availzble in
the Lehontan Valley will diminish. The State Engineer recognized the relationship of
imgated agriculture and groundwater some time ago when he issued State Engineer
rder #1116 limiting the appropriation of groundwater for new quasi-municipal wells to
not greater than 4000 GPD (that's less than four households). The near term impact of
this order has been to dramatically increase the value of groundwater and the adoption of
stringent development standards and water right dedication requirements in the
unincorporated areas surrounding the city of Fallon (which we concede are appropriate
actions). The long-termn impacts are less confidence inspiring. They include the potential
of having developed a significantly expanded community (we have a right to grow too)
utilizing a steadily decreasing groundwater resource with increased water treatment
requirements to mest public health standards, the potential devaluation of property and
loss of economic value and viability due to the lack of adequate water resources, Does
the document deal equally with and value equally upstream and downstream interests? .

Page 4-21 - F. Water Quality. It should be noted that without the WQSA, growth in the
. Trackee Meadows could be severely limited since advanced tertiary wastewater treatment .
to meset water quality standards on the lower Truckee River would be a financially
challenging prospect. Instead, upstream interests have entered into the WQSA utilizing
‘prirne irrigation water from the Truckee Division of the Newlands Irrigation Project to
supplement flows in the lower Truckee River. The resulting water is used to dilute
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wastewater to meet discharge standards and mitigate growth impacts resulting from
wbanization. In so doing, the environmental consequences of growth have been
transferred to the Truckee Division, most spemﬁcally Swingle Bench in Churchill
. County, resulting in air guality degradation and soil erosion. Such impacts have franslated |
into additional operating costs for remaining agricultural operators as well as created dust
hazards and at least one traffic accident (due to reduced visibility) on US Highway 50
with resulting injuries. To date, there has been no mitigation of the impacts occurring on
+ the Bench by any party to the agreement. What are the plans to mitigate for the impacts fo
. improve water quahty n the lower Truckee caussd to the Swingle Bench area of the
PTOJsct‘?

Page 4-27 - A. Water Resources. The introductory paragraph is overly simplistic in its
explanation and extremely optimistic in its outcome. While TROA will likely result in
reduced Truckee River flows to create Credit Water, the proposal, based on the model,
would only be effective in high runoff years or single season dry cycles. It would not .
allow for satisfaction of irrigation demands in the Carson Division when TROA calls for
Credit Storatrc in multi-year dry cycles '

Pages 4-27 throngh 4—29 - Table 4.2 Cumulative effects on water resources by action
category and alternative. Shouldn't agriculture have its own listing of cumulative effects
* on water resources by action category and alternative since it contnbutas substantially to
the current ecowstem‘?

Page 4-31 - 2. Potsntial Cumulative Effects of TROA. We question the statemsnt that
TROA would not affect the amount of storm or wastewater treated by a facility, degree of
freatment, or quality of {(or constituent loading by) its discharge. Growth creates greater
areas of pavement and increased stormwater runoff plus wastewater flows and the
increased nsed for dilution or replacement for land application. Dossn't TROA by virtue
of creating a FIRM drought suppiy allow for a lower dedication rate for development thus
encouraging growth beyond our current capacity to provide water to urban areas in the
Truckee Meadows? Further, conservation efforts to reduce per household water
consumption creaie greater consti ituent Joading because of lswvr volume? (the sclution to

poliution is dilution)

Page 4-33 - Table 4.5 - Analysis of effects on sedimentation znd erosion by action
category and alternative. To state that water rights acquisitions and transfers would not
affect dynamics of erosien and sedimentation is puzzling. While TROA is not directly
respDRSIble for wind erosion of soils at Swingle Bench, it is nevertheless a part of the

" cumulative impacts resulting from mplcmentatlon of P.L. 101-618. The use of highly
questmnable assumptlms for the model could make TROA more directly responsibie for -

~wind erosion i the Carson Division of the Newlands Project.
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Page 4-35 throngh 4-38 - Tables 4.6, 4.7, 4.8 and 4.9 - Water Quality. While reductmn 1n
- unit loading to water bodies could occur, the increase in population resulting from a
FIRM drought water supply for M&I purposes would result in higher total loading. Has
total loading to receiving bodies of water been factored, and if so, what will be the
ultimate outcome of such loading and when?

Page 440 - Table 4.10 - Analysis of effects on recreation by action category and
altemative - Water rights acquisitions and transfers. We disagree on the effects on
Lahontan Reservoir under the TROA alternative as being "minimal." See prior
discussions on the assumptions under the modsl, which overstate carryover storage and
fill probability of Lahontan in a multi-year dry condition.

Pages 4-41 & 442 - Tables 4.11 & 4.12 - Water rights acquisitions and transfers, Why is
there mo detail under the TROA aiternative for this category since fallowed farmlands
may not be economically viable for other uses thereby devaluing them and why is there
no consideration’ given to the health related issues relative to dust and soils erosion on
" Swingle Bench and in the Carson Division?

Page 4-43 Conclusion. For the proposed action the DEIS reaches the conclusion that
there would be no need for mitigation and therefore none is proposed. Such a statement
for a document that took in excess of fourteen years to draft because of its complexity
and the coniroversy surrounding it is inaccurate at best and downright misleading at
worse: The fact of the matter is that only a handful of parties were involved in the
negotiations ieading up to this document leaving in excess of 2,400 water right owners,
including a number of local governments, with a cumbersome recourse in the event they -
~ are not served when calling upon their Water.'_ One of the major faults with this agreement '

lies with the overly complex and convoluted model used to make decisions with respect
" to upsiTeam water storage on the Truckee River to the detriment of the water right owners
in the Newlands Project. Only a few people seem to have been privy to the model during
the initial drafting that resulted in the original zgreement in May 1996. At that time, the
major problem ssemed io be deficient modeling and inability to validate modeling
documentation and assumptions to the public. It ssems that this issue has not yet been
resolved. Another issue manifests itself in inadequate znalysis of reasonable altematives.
NEPA and CEQ regulaticns afford no room for the dismissal of adequate analysis of all
reasonable altematives, negotiated zgreements notwithstanding, Legal proceedings on
this very issue seem to support the fact that a negotiated set of criteria does pot trump 40
C.F.R § 1502.14, which requires 2 detailed consideration of all reasonable altematives.
This has resulted in & very nanow range of alternatives confined to No Action, LWSA
"and TROA. The similarity of the No Action and the LWSA aliernatives further call nto . '
question the validity of the TROA DEIS/EIR conclusions. Coupling that with no baseline
conditions to allow for a true comparison of alternatives creates unanswered questions
‘and que:,tmnable conclusions. :
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We appreci'ate the opportunity to comment on the TROA DEIS/EIR but find that the
document falls short of meeting the requirements of NEPA and CEQ regulations even

now after years of hard work and effort,

Sincerely,

BRAD T. GOETSCH
County Manager

BTG:wm
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. Mr. Kenneth Parr
. "TU.S. Burean of Reclamation
- . 705 North Plaza Street, Room 320
Carson City, NV 89701-4015

M. Michael Cooney
Department of Water Resources
3251 “§” Street, Room B-12
Sacramento, CA 95816

. " Dear Mr. Parr and Mr. Coonsy:

COMMENTS ON THE TRUCKEE RIVER OPERATING AGREEMENT REVISED DRAFT
ENVIRONMENTAL IMPACT STATEMENT/ENVIRONMENTAL IMPACT REPORT -

- (CALIFORNIA STAT:'E CLEARINGHOUSE NO. 2004042078) -

~ This i@t&éﬂr&né:ﬁits ﬂie_ State Water Resources Control Bozrd (SWREB), Division of Watsr -
Rights’ (Division) comments on the Aungust 2004 Revised Draft Environment fimpact - |
Statement/Environmiental Tmpadt Report for the Truckee River Operating Agreement (DEIS/EIR)
prepared by the .8, Bureau of Reclamation (USBR) and the California Department of Water
‘Resources (DWR). The SWRCB received the DEIS/EIR on September 7, 2004 and the fimal
~ comment period for the DEIS/EIR closes an Detember 30, 2004. The SWRCS is a respopsible
agency for this project pursuant to the Californie Environmental Quality Act {CEQA). Assuch,
the SWRCB may use the final EIS/EIR to act on two water right applications filed by USBR
 (Applications 31487 and 31488) znd four petitions to change the points of diversion, places of
. . . use, and purpqsss of use filed by USBR (Licensss 11605 (Application 15673} and 10150 )
{Application 18006)), Washos County Conservation District (License 3723 {Application 5169},
" and Trackes Meadows Water Authority (License 4196 (Application 9247)). ‘The following
comments pertain to the DEIS/EIR s discussion of the California water right applications and -
_ petitions. :

The DEIS/EIR doss not adsquately address the project level water right actions under
_consideration by the SWRCB. USBR/DWR should inchude 2 clear description of the
applications and petitions in the EIS/EIR. Specifically, the EIS/EIR should include 2 description
of the applications’ sources of water (including points of diversion), the quantitiss requested for
appropriation, s seasons of diversion;he availebility of water for eppropriation, the purposes
of tise, and places of use. Additionalty, USBR/DWR should discuss the impacts associated with
the SWRCB’s potential approvel of the applications or change petitions, For example, the
'EIS/BIR should include a discussion of any potential impacts to bensficial uses of water and
public trust resonrces associzted with approval of the epplications. The FIS/EIR should also
include a descrintion of the changes sought in the pstitions and any potential impacts of those

' Celifornia Environmental Protection Agency
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chaﬁges on other legal users of water. Further, USBR/DWR should discuss the propesed
groundwater recharge component of the applications and change petitions in the EIS/EIR,
‘ including potential impacts to the environment and other legal users of watet:..

Tn addition to the above, USBR/DWR shonld specify whether the “transfers™ discussed in the
 DEIS/EIR are proposed to bs transfers pursuznt to the Caiifornia Water Code or whether the
* trapsfers are proposed to take place throtgh approval-of the change petitions discussed above. If '
transfers outside of the change petitions on file with the SWRCB are proposed, USBR/DWR
should discuss the specifics of those transfers, including what section(s) of the California Water ~ '
Code they will be filed under and.-any potential Impacis fo-other legal usersof water. Ifthe
transfers discnssed in the DEIS/EIR are not proposed as transfers pursuznt to the California
Water Code, USBR/DWR should specify that the transfers are proposed to occur through

Saiaradead

approval of the petitions to change the places of nse, purposes of use, and points of diversion.
* THe Division has not yet accepted the appﬁcét@ons and paﬁﬁéﬁs’ as complete and ﬁlay require
additional information. USBR/DWR should include a discussion of any substantial new '
- information the Division may request in the EIS/EIR. In addition, USBR/DWR should include -
the final completed applications and petitions as attachments o the final EIS/EIR.

Thank you for the cpportunity to comment on the DEIS/EIR. Ifyou have any questions
concerning this letter, please contact Diane Riddle, the Environmental Scientist assigned fo this
matter, at (916) 341-5297. - : ' - ‘
- Siﬁcé_rﬁljr, o | I
Tames W. Kassel; Chief o

Hearings and Special Projects Section

- RECEIVED DEC 30 70t
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June 25, 2007
VIA UPS
Ms. Susan Joseph-Taylor, Chief
Hearing and Adjudication Section
Office of the State Engineer
901 S. Stewart Street, Suite 2002
Carson City, Nevada 89710
RE:  Protests and Requests to Deny Application Nos. 75577; 75578; 75579; and 75580
Dear Ms. Taylor:
Enclosed please find two (2) originals and one (1) copy of each of the following protests
with regard to the above-referenced applications. Also included, please find check number

(016097, made payable to the State Engineer of Nevada in the amount of $100.00 for the filing
fee of each protest.

Please file the original Protests and return a date-stamped a copy in the enclosed self-
addressed stamped envelope.
Please call me at 415-836-5551 if you have any questions.

Thank you for your assistance.

Assistant t 1chael J. Van Zandt
._27_.-""'.
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