BEFORE THE STATE ENGINEER, STATE OF NEVAD
DEPARTMENT OF CONSERVATION & NATURAL RESQUR
DIVISION OF WATER RESOURCES

%

bhED,
12 2006

E ENGINEBR'S OFFite

IN THE MATTER OF PROTEST & REQUEST TO
APPLICATION NUMEBER: 74569 DENY APPLICATION 74569;
FILED BY: LYON COUNTY C/O PETITION FOR HEARING

LyaN CD. UTILITIES PURSUANT TO N.R.5. 533.365.

ON: Jury 28, 2006 TDO APPROPRIATE THE
WATERS OF: LUNDERGROUND

CaoMEsS NOw! CHURCHILL COUNTY

WHOSE ADDRESS IS: 155 NORTH TAYLOR STREET, SUITE 153, FarLLon NV 89406

WHOSE OCCUPATION 15! A POLITICAL SUBDIVISION OF THE STATE OF NEVADA AND PROTESTS

THE GRANTING OF APPLICATION NUMBER: 74569 FILED anN: JulLy 28, 2006 evy: LYyON

COUNTY C/O LyoN COunNTY UTILITIES TO APPROPRIATE THE WATERS OF! UNDERGROUND

SITUATED IN! LYON COUNTY, STATE OF NEVADA, FOR THE FOLLOWING REASONS AND ON THE

FOLLOWING GROUNDS, TO WIT!:

1. UPON INFORMATION AND BELIEF THE SUBJECT WATER RIGHTS MAY BE SUBJECT TO
FORFEITURE AND/OR ABANDONMENT.

2. THE APPLICANT 1S PROPOSING A FULL DUTY {4.0 AF/ACRE) TRANSFER FROM
IRRIGATION TO MUNICIPAL WHIGH IS CONTRARY TO OTHER STATE ENGINEER RULINGS
5167, 5359 & 5491 WHICH LIMITEDR CHANGES TO THE CONSUMPTIVE USE RATE
DEFINED UNDER THE ALPINE DECREE OF 2.5 AF/ACRE. IN RULING #5491, THE
STATE ENGINEER INDICATES AT PAGE 10: “THE POLICY OF IDENTIFYING AND
TRANSFERRING OMLY THE ESTIMATED CONSUMPTIVE WSE PORTION OF AN EXISTING
IRRIGATION PERMIT THROWLGH THE PERMITTING PROCESS IS NOT INTENDED TDO BE
APPLIED TD EVERY RERUEST TO CHANGE AND EXISTING IRRIGATION RIGHT. IT 15 TO
BE USED ON A CASE-BY-CASE BASIS, WHICH ALLDWS FLEXIBILITY WHEN CONSIDERING
THE VARIOUS LEVELS OF GROUNDWATER DEVELOFPMENT FOUND WITHIN THE STATE.
THE MDST LIKELY CANDIDATES FOR THIS TYPE OF AETION WwWDULD BE THOSE
DESIGNATED BASINS THAT ARE CONSIDERED AREAS OF ACTIVE MANAGEMENT...
DAYTON VALLEY CAN BE CONSIDERED SUCH AN AREA; THEREFORE, THE STATE
ENGINEER FINDS THAT TO ALLOW THE FULL DUTY TO BE CHANGED IS TANTAMDOUNT TD
THE ISSUANCE OF A NEW WATER RIGHT IN A GROUNDWATER BASIN THIS IS DVER
APPROPRIATED AND NEW APPROPRIATIONS ARE LIMITED.” THE AMDUNT OF
SECONDARY RECHARGE OR RETURN FLOW TO THE AQUIFER DR RIVER IS DEPENDENT
UPON A NUMBER OF FACTORSE SUCH AS PROXIMITY TO RIVER, METHOD OF IRRIGATION,
SEASOMN OF USE, ETOG. THE CIRCUMSTANCES SURROUNDING THIS CHANGE
APPLICATION WARRANT THE STATE ENGINEER TO LIMIT THE TRANSFER TO THE

HISTORIC CONSUMPTIVE USE. Lyon COUNTY WILL ALSO BE SEEKING TO REDUCGCE THE
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WATER RIGHT DEDICATION AMOUNT TO LESS THAN 1,12 AF/EDU WHICH IS FURTHER
REASON TO LIMIT THE TRANSFER TDO THE HISTORIC CONSUMPTIVE USE AMOUNT. SEE
ATTACHED LETTER DATED AUBUST 25, 2005 FROM CHURCHILL CDUNTY TO THE
STATE ENGINEER RELATING VARIOUS CORNCERNS REGARDING LYON COUNTY'S
GROUNDWATER MANAGEMENT PLAN AND CONJUNCTIVE USE PLAN, THE CONTENTS OF
WHICH IS HEREBY INCORPORATED BY REFERENCE HEREIN AND MADE A PART HEREOF
AS AN EXHIBIT TO THIS PROTEST.

3. THE APPLICANT IS5 ALSD SEEKING TDO MOVE THE POINT OF DIVERSION {POD) CLDSER
TO THE CARSON RIVER FROM WHICH THE PROTESTANT OWNS SENIOR DOWNSTREAM
DECREED SURFACE RIGHTS. THE PPOD 15 APPROXIMATELY 500 FEET THE RIVER IN
THE CARSON PLAINS SUB-BASIN WHILE THE EPOD 15 APFROXIMATELY 2,200 FEET
FRDOM THE RIVER IN THE CARSON PLAINS SUB-BASIN. THIS MOVEMENT OF THE POD
CLOSER TO THE RIVER WILL HAVE THE EFFECT 0OF EITHER INTERCEPTING MORE
GROUNDWATER WHICH IS PROVIDING BASE FLOW TO THE RIVER AND/OR INDUCING
RECHARGE FROM THE RIVER. AT THE 2005 CARSON RIVER SYyMPOSIUM SPONSORED
BY CWSD, DOuGs MAURER FROM THE LISGES PRESENTED DATA AND FINDINGS FROM
STUDIES IN THE CARSON VALLEY ON THIS VERY SUBJECT. HIS CONCLUSION WAS: “A
MAJOR EFFECT OF PUMPING IS INCREASED INFILTRATION OF STREAM FLOW FROM THE
CARSON RIVER AND IRRIGATIDN GCANALS AND DECREASED DUTFLOW OF THE CARSON
RIVER.” ECHURCHILL CAOuNTY, USFWS, USES AND OTHERS HAVE SPONSORED A
THREE YEAR STUDY TO BE COMPLETED BY THE USGS ENTITLED: “LCOMPILATION OF
AVAILABLE SURFACE-WATER AND GROUND-WATER DATA IN THE UPPER CARSON RIVER
BASIN AND TRENDS IN STREAMFLOW ON THE CARSON RIVER ABOVE LAHONTAN DAMY
WHICH WILL FURTHER ADDRESS THE IMPACTS AND REDUCTIONS INM CARSOM RIVER
FLOWS RESULTING FRDM GROUNDWATER PUMPING IN THE UPPER BASIN. ACTION ON
THIS APPLICATION SHOULD HE WITHHELD UNTIL THIS STUDY DR DTHERS ARE
COMPLETE. THE STATE ENGINEER HAS RECOGMIZED THIS SURFACE AND GROUND
WATER CONNMECTION FOR MEARLY THIRTY YEARS AND HAS DENMIED UNDERGROUND
AFPPLICATIONS ON THE GROUNDS THEY WILL DIMINISH SENIOR DECREED SURFACE
WATER FLOWS. SEE RULING # 2197 DATED 1 MarcH 1977 aAND GRIFFIN V.
WESTEGARD DATED 29 JuLy 1980 THAT WAS APPEALED TO THE NEvVADA SUPREME
COURT WHICH UFHELD RuuNG #219%7. MORE RECENTLY, TESTIMONY PROVIDED BY
THE STATE ENGINEER AND HIS STAFF TR THE LEGISLATIVE COMMISSION COMMITTEE
SCR Z2& oN 21 JunNeE 2006 SUPPORTED AND RECOGNIZED THE CONRNECTION
BETWEEN UNDERGROUND AND SURFACE WATERS. THE SCR 26 CDOMMITTEE
RECOGMNIZED THIS AS AN IMPORTANT ISSUE IN THE STATE AND MADE THE
RECOMMENDATION TO INCLUDE STATEMENTS IN THEIR REPORT TO THE LEGISLATURE
THAT THIS ISSUE NEEDED TO BE ADDRESSED. THE IMPACTS TO THE SURFACE FLOW
IN THE CARSON RIVER RESULTING FROM THE MOVEMENT OF THE POD CLOSER TO

THE RIVER NEED TD BE EXAMINED, ADDRESSED AND MITIGATED.
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., On 30 AuGusT 2005 THE STATE ENGINEER MADE A PUBLIC POWER FOINT
PRESENTATION AT THE LydoN COUNTY UWTILITIES FACILITY WHICH FROVIDED AN
OVERVIEW OF THE GROUNDWATER RESOUREE ISSUES IN LYDODN COUNTY AND
SPECIFICALLY DAYTON VALLEY SUB-BASING. THE PRESENTATION OUTLINED MANY
ISSUES INCLUDING: SEVERE BASIN DOVER-APPROPRIATION, WATER LEVEL DECLINES,
OVER PUMPAGE, SURFACE WATER IMPACTS, AND POTENTIAL REMEDIATION OR
CURTAILMENT OFTIONS. WATER LEVEL DECLINES IN EXCESS OF TWENTY (20°) FEET
HAVE BEEN DBSERVED AT THE DAYTON ELEMENTARY SCHDDOL OVER A RELATIVELY
SHORT TIME SPAN OF SEVEN (7)) YEARS. THIS APPLICATION'S POD IS WITHIN THE
CARSON PLAINS SUB-BASIN OF DAYTON VALLEY, WHICH ACCORDING TD THE STATE
ENGINEER’S PRESENTATION HAS UNDERGROUND NON-SUPPLEMENTAL PERMITS
ISSUED IN AMOUNTS EXCEEDING ESTIMATES OF RECHARGE BY 2560% OR MORE. DUE
TAO THE APPLICATION’S POD CLOSE PROXIMITY (APPROXIMATELY 1.253 MILES) TO THE
CARSON RIVER, SEVERE BASIN DOVER-APPROPRIATION, WATER LEVEL DECLIMNES,
RETURMN FLOW ISSUES, THIS APPLICATION WILL BE ADVERSE AND IMPACT EXISTING
SURFACE AND UNDERGROUND RIGHTS.

5. PURSUANT TO THE STATE ENGINEER’'S 20 AucGusT Z005 POWER POINT ANMD THE
FACT THAT ALL UPPER CARSON RIVER GROUNDWATER BASINS ARE SEVERELY DOVER-
APPROPRIATED, THE STATE ENGINEER SHOULD EITHER DENY THIS APPLICATION OR
WITHHOLD ACTION UNTIL ONE OR MORE OF THE REMEDIATION ACTIONS HE PRESENTED
ARE IMPLEMENTED AND THE PROBLEMI(S) CORRECTED. THE STATE EMGINEER IS
OBLIGATED UNDER MRS CHAPTERS 5323, 534 AnD 278 TO REQDUIRE THAT THERE B8F
ADECQUATE PLANS TO PRDODTECT EXISTING RIGHTS AND COMMITMENTS oF
GROLUNDWATER AND TD EXERCISE ALL APPRDPRIATE AUTHDRITY AND DISCRETION TO
CONTROL OVER-APFPROPRIATION/DEMAND ON THE SOURGCE TO PROTECT BDTH THE
PUBLIC AND EXISTING RIGHTS OF BOTH SURFACE AND UNDERGROUND RIGHTS.

6. THE APPLICATION IF APPROVED IS NOT IN THE PUBLIC INTEREST A5 IT WILL BAUSE
LESS WATER T REACH LAHONTAN RESERVOIR, THEREBY POTENTIALLY INCREASING
DIVERSIONS FROM THE TRUCKEE RIVER CAUSING ALLEGED HARM BY THE PLIT aAND
USFWS T THREATENED AND ENDANGERED SPECIES IN PYRAMID LAKE. ONE DF THE
MAIN PURPOSES OF THE NMEWLANDS PrROJECT OCAP'S IS TO MAXIMIZE THE USE OF
THE LCARSON RIVER FOR THE PROJECT WHILE MINIMIZING DIVERSIONS FROM THE
TRUGCKEE TO THE PROJECT.

7. THE GRANTING DF THE APPLICATION WOLLD DCONFLICT WITH EXISTING RIGHTS,
THEREFORE THE STATE ENGINEER MUST DENY THE AFPPLICATION PURSUANT TO NRS
533.270(4).

8. THE APPLICATION WOULD PROVE DETRIMENTAL TO THE PUBLIC INTEREST FOR THE
ABOVE REFEREMCED REASONS, HOWEVER THE PROTESTANT RESERVES THE RIGHT TDO
ADD TO OR AMEND THIS PROTEST. PUBLIC INTEREST GCRITERIA ARE DYNAMIC AND

WHAT MAY BE IN OR DETRIMENTAL TO THE PUBLIE INTEREST TODAY CAMN BE
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DIFFERENT IN THE FUTLURE FOR ANY NUMBER OF REASOMS BEYOND THE CONTROL OF

THE PROTESTANT.

THEREFORE, BASED ON THE FORGOING REASONS!
o THERE IS NO UN-APPROPRIATED WATER IN THE SOURCE,
o GRANTING OF THE APPLICATIONS WDULD CUNFLICT WITH EXISTING RIGHTS,

& AND COULD PROVE RDETRIMENTAL TO THE PUBLIC INTEREST

THEREFDORE, FOR THE FOREGOING REASONS, THE PROTESTANT RESPECTFULLY REQUESTS
THAT THE STATE ENGINEER DENY THE APPLICATION OUTRIGHT OR HOLD A HEARING ON THE
APPLICATION AND THAT THE APPLICATION BE: DENIED AND AN ORDER BE ENTERED BY THE

STATE ENGINEER DENYING SAID APPLICATION.

ol

CHRIS B. MAHANNAH, P.E., SWRS5#9765 (AGENT}
MAHANMAH & ASSOCIATES, LLC

P.O. Box 2494

RENO, NV B9505

(775) 323-1804

STATE OoF NEVADA
COUNTY ODF WASHDE

SUBSCRIBED AND SWORN TO BEFORE ME THIS 117" DAY OF QOCTOBER , 2006

By CHRIS C. MAHANNAH , :

KEITH WEAVER STATE OF: MNEVADA
Motary Public - State of Nevada
Appointment Recorded i Washoz County
No: 05-09986-2 - Exnires Sepiember 6, 2009

COUNTY OF: _ WASHOE

$25 FILING FEE MUST ACCOMPANY PROTEST. PROTEET MUST BE FILED 1IN DUPLICATE.
ALL COPIES MUST CONMNTAIN ORIGINAL SIGNATURE.
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