BEFORE THE STATE ENGINEER, STATE OF NEVA
DEPARTMENT OF CONSERVATION & NATURAL RESO ILED
DIVISION OF WATER RESDURCES JUL 31 2008

IN THE MATTER OF PROTEST & REQUE
APPLICATION NUMBER: 74285 DENY APPLICATION 742853
FILED By: LYON COLINTY /0 LYDN E0. UTILITIES PETITION FOR HEARING

OnN: May 9, 2006, T APPROPRIATE THE PURSUANT TO N.R.S5. 533.365.
WATERS oF: UNDERGROUND

COMES NOW: CHLURCHILL COUNTY
WHOSE ADDRESS I1S: 155 NORTH TAYLOR STREET, SUITE 153, FALLON NV 89406

WHOSE OCCUPATIDON IS! A POLITICAL SUBDIVISION OF THE STATE OF NEVADA AND PROTESTS

THE GRANTING OF AFPLICATION NUMBER: 742ZB5 FILED ON! MAY 9, 2006 BY: LYON
UNDERGRDODUND

EDUNTY /O LyYOoN COUNTY UTILITIES TO APPROPRIATE THE WATERS OF!

SITUATED IN: LYON BEIIJNTY. STATE OF NEVADA, FOR THE FOLLOWING REASONS AND ON THE

FOLLOWING GROUNDS, TO wWIT:

1. UPDN INFORMATION AND BELIEF THE SUBJECT WATER RIGHTSE MAY BE SUBJECT TO

FORFEITURE AMND/OR ABANDRONMENT.

2. THE APPLICANT 1S PROPAOSING A FULL DuTy (4.0 AF/AGRE) TRANSFER FROM

IRRIGATION TO [UASIFMUNIBIPAL WHIGH IS CONTRARY TO OTHER STATE ENGINEER

RULINGS S167, 5359 & 5491 wWHIEH LIMITED CHANGES TO THE CONSUMPTIVE LUSE

RATE DEFINED LINDER THE ALPINE DECREE OF 2.5 AF/ACRE. IN RULING #5491, THE

STATE ENOINEER INDICATES AT PAGE 10: “THE POLICY OF IDENTIFYING AND

TRAMSFERRING OMNLY THE ESTIMATED CONSUMPTIVE USE PORTION OF AN EXISTING

IRRIGATION PERMIT THROUGH THE PERMITTING PROCESS |§E NOT INTENDED TO BE

APPLIED TO EVERY REQUEST TO CHANGE AND EXISTING IRRIGATION RIGHT. IT IS TO

BE USED OMN A CASE-BY-CASE BASIS, WHICH ALLOWS FLEXIBILITY WHEN CONSIDERING
THE VA{E\EILIS LEVELS DOF GROUNDWATER DEVELOPMENT FOUND WITHIN THE STATE.

(=4 )
mTHg MOST LIKELY CANDIDATES FOR THIS TYPE OF ACTION wOULDP BE THOSE
—'DE@ENATED BASINS THAT ARE CONSIDERED AREAS OF ACTIVE MANAGEMEMNT...

::Dé’_'}'rnn VALLEY CAMN HE CONSIDERED SUCH AN AREA; THEREFDRE, THE STATE
Ld

ENEINEER FINDS THAT TO ALLOW THE FULL DUTY TO BE CHANGED IS TANTAMOUNT TO

IN A GROLUNDWATER HASIN THIS IS OVER

THE ISSUANCE OF A MEW WATER RIGHT
THE AMAUNT OF

ARPRDPRIATED AND HNEW APPROPRIATIONS ARE LIMITED.”

ty
#ENDARY RECHARBE OR RETURKN FLOW TO THE AGUIFER OR RIVER |5 DEPENMDENT

METHDOD OF IRRIGATION,

RECEWEQ

2006 JUL 31 p

——
URON A NUMBER OF FACTORS SUCH AS PROXIMITY TO RIVER,

SEASON QOF UsE, ETC. THE CIRCUMSTANMNCES SURRDOUNDING THIS CHANGE

APPLICATION WARRANT THE STATE ENGINEER TO LIMIT THE TRANSFER TO THE

HISTORIC CONSUMPTIVE USE WHICH MAY BE LESS THAN 2.5 AF/ACRE. LyON COUNTY

WILL ALSD0 BE SEEKING TO REDUCE THE WATER RIGHT DEDRICATION AMDOUNT TO LESS
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THAN 1.12 AF/EDU wHICH IE FURTHER REASON TO LIMIT THE TRANSFER TO THE
HISTORIC CONSUMPTIVE USE AMOUNT. SEE ATTAGHED LETTER DATED AUGUST 25,
2005 fFrRoM CHURCHILL COunNTY TO THE STATE ENGINEER RELATING VARIOUS
CONCERNS REGARDING LYDN COUNTY'S GROUNDWATER MANAGEMENT PLANM AND
CONJUNCTIVE USE PLAN, THE CONTENTS OF WHICH IS HEREBY INCORPORATED BY
REFEREMNCE HEREIN AND MADE A PART HEREOF AS AN EXHIBIT TO THIS PROTEST.

THE APPLICANT IS ALSO SEEKING TO MOVE THE POINT DF DIVERSION {(POD)
SIGNIFICANTLY CLDSER TO THE CARSON RIVER FROM WHICH THE PROTESTANT OWNS
SENIOR DOWNSETREAM DECREED SURFACE RIGHTS. THE PPOD 1S APPROXIMATELY
S00 FEET FROM THE RIVER IN THE CARSON PLAINS SUB-BASIN WHILE THE EPAOD 1S
APPROXIMATELY 3.3 MILEE FROM THE RIVER IM THE STAGE CDACH SUB-BASIN.
THERE IS CERTAINLY A TOPOGRAPHIC DIVIDE AND PERHAPS AN IMPERMEABLE
BOUNDARY BETWEEN THE EPOD AND THE RIVER WHILE THE PPOD 1S LOCATED
WITHIN THE FLOOD PLAIN ARUIFER IMMEDIATELY ADJACENT TO THE RIVER AND THE
TWO ARE HYDRAULICALLY CONNECTED. THIS MOVEMENT OF THE POD cLOSER TO THE
RIVER WILL HAVE THE EFFECT OF EITHER INTERCEPTING MORE GROUNDWATER WHICH
15 PROVIDING BASE FLOW TO THE RIVER AND/OR INDUCING RECHARGE FROM THE
RIVER. AT THE 2005 CArRsSaM RIvER SYMPOSIUM SPONSORED BY CWSD, DoOuUGs
MALURER FROM THE LWISGS PRESENTED DATA AND FINDINGS FROM STUDIES IN THE
CARSON VALLEY ON THIE VERY SUBJECT. HIS CONCLUSION WAS: “A MAJOR EFFECT
OF PUMPING IS INCREASED INFILTRATION OF STREAM FLOW FROM THE CARSON RIVER
AND IRRIGATION CANALS AND DECREASED DUTFLOW OF THE CaAarsoN RIVER.”
EHURCHILL COuUuNTY, LISFWS, USGES AND OTHERS HAVE SPONSORED A THREE YEAR
STUDY TO EBE COMPLETED BY THE USGS ENTITLED! “COMPILATION OF AVAILABLE
SURFACE-WATER AND GROUND-WATER DATA IN THE UPPER CARSON RIVER BASIN
AND TREMDS IN STREAMFLOW DN THE CARSOMN RIVER ABOVE LAHONTAN DAM™” WHICH
WILL FURTHER ADDRESSE THE IMPACTS AND REDUCTIONS IN CARSON RIVER FLOWS
RESLULTING FROM GROUNDWATER PUMPING IN THE UPPER BASIN., ACTION ON THIS
APFLICATION SHOULD BE WITHHELD UNTIL THIS STUDY DR DTHERS ARE COMPLETE.
THE STATE ENEINEER HAS RECOGNIZED THIS SURFACE AND GROUMD WATER
CONNECTIOM FOR NEARLY THIRTY YEARS AND HAS DENIED UNDERGROUND
APPLICATIONS ON THE GROUNDS THEY WILL DIMINISH EENIOR DECREED SURFACE

WATER FLOWS. SEE RuLinGg # 2197 DATED 1 MARCH 1977 AND GRIFFIN V.

WESTEGARD DATED 29 JuLy 1980 THAT WAS APPEALED TO THE NEVADA SUFPREME

COURT WHICH UPHELD RULING #2197. MORE RECENTLY, TESTIMONY FROVIDED BY
THE STATE ENGINEER AND HIS STAFF TO THE LEGISLATIVE COMMISSION COMMITTEE
SCR 26 oN 21 JunE 200& SUPPORTED AND RECOGNIZED THE CEDONNECTION
BETWEEN UNDERGROWUND AND SURFACE WATERS., THE SCR 26 OCOMMITTEE
RECOGNIZED THIS AS AN IMPORTANT ISSUE IN THE STATE AND MADE THE
RECOMMENDATION TO INGLUDE STATEMENTS IN THEIR REPORT TO THE LEGISLATURE

THAT THIS ISSUE NEEDEPR TO BE ADDRESSED. THE IMPAECTE TO THE SUWURFACE FLOW
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IN THE CARSDON RIVER RESULTING FROM THE MOVEMENT OF THE POD cLOSER TO
THE RIVER NEED TO BE EXAMINED, ADDRESSED AND MITIGATED.

4. ON 30 AucusT 2005 THE STATE ENGINEER MADE A FLUBLIC POWER POINT
PRESENTATION AT THE LyoON CounNTyY UTILUTIES FACILITY WHIEH PROVIDED AN
OVERVIEW OF THE GROUNDWATER RESOURCE ISSUES 1M Lyon DCOUNTY AND
SPECIFICALLY DAYTON VALLEY SUB-BASINS. THE PRESENTATION QUTLINED MANY
ISSUES INCLUDING: SEVERE BASIN QVER-APPROPRIATION, WATER LEVEL DECLINES,
OVER PLUMPAGE, SURFACE WATER IMPACTS, AND POTENTIAL REMEDIATION OR
CURTAILMENT OPTIONS. WATER LEVEL DECLINES IN EXCESS OF TWENTY (207) FEET
HAVE BEEN OBSERVED AT THE DAyToON ELEMENTARY SCHOOL OVER A RELATIVELY
SHORT TIME SPAN DF SEVEN (7) YEARS. THIS APpPLICATION'E POD 1S WITHIN THE
CAREON PLAINS SUB-BASIN aF DAYTON VALLEY, WHICH ACCORDING TO THE STATE
ENGINEER'S PRESENTATION HAS LNDPDERGROUND NON-SUFPLEMENTAL PERMITS
ISSUED IN AMOUNTS EXCEEDING ESTIMATES OF RECHARGE BY 260% OrR MORE. DUE
TO THE APPLICATION'S POD cLOSE PROXIMITY (APPROXIMATELY 300 FEET) TO THE
CarsaoN RIVER, SEVERE BASIN OVER-AFPPROPRIATION, WATER LEVEL DECLINES,
SUPPLEMENTAL POTENTIAL, RETURN FLOW I1BSUES, THIS APPLICATION WILL BE
ADVERSE AND IMPACT EXISTING SURFACE AND UNDERGROUND RIGHTS.

5. PURSUANT TO THME STATE ENGINEER'S 30 AucusT Z005 POWER POINT AND THE
FACT THAT ALL UHPPER CARSON RIVER GROUNDWATER BASINE ARE SEVERELY OVER-
APPRDOPRIATED, THE STATE ENGINEER SHOULD EITHER DENY THIS APPLICATION OR
WITHHDOLD ACTION UNTIL ONE OR MORE OF THE REMEDIATION ACTIONS HE PRESENTED
ARE IMPLEMENTED AND THE PROBLEM(S) CORRECTED. THE STATE ENGINEER 15
OBLIGATED UNDER NRS CHAPTERS 533, 534 AND 278 TD REQUIRE THAT THERE BE
ADEQUATE PLANS TO PROTECT EXISTING RIGHTSE AND COMMITMENTS OF
GROUNDWATER AND TO EXERCISE ALL APPROPRIATE AUTHORITY AND DISCRETION TO
CONTROL OVER-APPROPRIATION/DEMAND OM THE SOURCE TO PROTECT EDTH THE
PUBLIC AND EXISTING RIGHTS OF BOTH SURFACE AND UNDERGROUND RIGHTS.

6. THE APPLICATION IF APPROVED IS NOT {N THE PUBLIC INTEREST AS IT WILL CAUSE
LESS WATER TDO REACH LAHONTAN RESERVOIR, THEREBY POTENTIALLY INCREASING
DIVERSIUNS FRDOM THE TRUCKEE RIVER CAUSING ALLEEBED HARM BY THE PLIT AND
USFWS TO THREATENED AND ENDANGERED SPECIES IN PYyrRaMID LAKE. OME OF THE
MAIN PURFOSES OF THE NEWLANDS PROJECT DOCAP'S 1IE TO MAXIMIZE THE USE OF
THE CARSON RIVER FOR THE PROJECT WHILE MINIMIZING DIVERSIONS FROM THE
TRUCKEE TO THE PRQOJECT.

7. THE GRANTIMNG DOF THE APPLICATION WOULD CORNFLIET WITH EXISTING RIGHTS,
THEREFORE THE STATE ENGINEER MUST DENY THE APPLICATION PURSUANT TO NRS
533.370(4).

8. THE APPLICATION wOULD PROVE DETRIMENTAL TO THE PUBLIC INTEREST FOR THE
ABOVE REFERENECED REASONS, HOWEVER THE PRUTESTANT RESERVES THE RIGHT TO

ADD TO OR AMEND THIS PROTEST. PusLIC INTEREST ECRITERIA ARE DYNAMIC AND
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WHAT MAY BE IN DOR DETRIMENTAL TO THE PUBLIC INTEREET TODAY CAN BE

DIFFERENT IN THE FUTURE FOR ANY NUMBER OF REASQONS BEYOND THE CONTROL OF

THE PROTESTANT.

THEREFORE, BASED DN THE FORGOING REASONS!
¢ THERE IS NO UN-AFPROPRIATED WATER N THE SOURCE,
O GRANTING OF THE AFPLICATIONE WOULD CONFLIET WITH EXISTING RIGHTS,

¢ AND COULD PROVE DETRIMENTAL TO THE PUBLIC INTEREST

THEREFORE, FOR THE FOREGOING REASONS, THE FROTESTANT RESPECTFULLY REQUESTS
THAT THE STATE ENGINEER DENY THE APPLICATION OUTRIGHT OR HOLD A HEARING ON THE

APPLICATION AND THAT THE APPLICATION BE: DENIED AND AN ORDER BE ENTERED EY THE

STATE ENGINEER DENYING SAID APPLICATION.

R

CHRIS C. MAHANNAH, P.E., SWRE#976 {AGENT)
WATER RESEARCH & DEVELOPMENT, INC.

P.0O. Box 5007

RENDO, NV B9513

(775 747-1100

STATE OF NEVADA

COuUuNTY OF WASHDOE

SUBSCRIBED AND EWORN TO BEFORE ME THIS _ 31°% DAY OF JuLy , 2006
By CHRIS C. MAHANNAH /%
L

_— 7

: : KEITH WEAVER

14 Natary Public - Stata of Nevada STATE OF: _NEVADA

: Appoiniment ecorded i Washo Counly COUNTY OF: _WASHOE

i No: 06-09086-2 - Expises-Saplomber 6, 2000

$25 FILING FEE MUST ACCOMPANY PROTEST. PROTEST MUST BE FILED IN DUPLICATE.
AlL COFIES MUST CONTAIN ORIBINAL SIGNATURE.
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STATE OF NEVADA DIVISION OF WATER RESOURCES
REQUEST FOR NOTICE

IN REGARDS TO APPLICATION/PERMITS NUMBERS: 74283 - 74286 FILED IN THE NAME OF
LyoN COUNTY C/0 LYON COUNTY UTILITIES

PLEASE ADD THE FOLLOWING INDIVIDUALS TO THE MAILING LIST AND SEND COPIES OF ALL
CORRESPONDENECE TO THE ADDRESSES BELOW!:

1. MR. BRAD GOETSCH, MANAGER
CHURCH!ILL COUNTY
155 N. TAYLOR ST, SUITE #153
FaLLonN, NV 89406

2. MR. RUSTY JARDINE, EBRQ.
CHUREHILL COUuNTY DEPUTY DISTRICT ATTORNEY
155 N. TAYLOR ST., SWiTE # 170
FaLLanN, WYV 89406

3. CHRIS C. MAaHANNAH, P.E.
WATER RESEARCH & DEVELOPMENT, INC.
P.O. Bax 500%7
RENDO, NV B9513-5007

| AM THE AGENT OR REPRESENTATIVE FOR CHURCHILL COUNTY,.

THISE FORM ACCURATELY REFLECTS THE MAILING ADDRESS FORNTHE INDIVID f\I_E IDPENTIFIER

ABOVE.

SIGNATURE:

CHRIS C. MAHANNAH, P.E., SWRS #976 (AGENT)
WATER RESEARCH & DEVELOPMENT, INC.

P.O, Baox 5007

RENO, NV B9513

(775) 7a7-1100
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