BEFORE THE STATE ENGINEER, STATE OF NEVADA
DEPARTMENT OF CONSERVATION & NATURAL RESOURGOE
DIVISION OF WATER RESOURCES

IN THE MATTER OF

PROTEST & REQUEST
APPLICATION NUMBER: 74283

DENY APPLICATION 74Z2Z83;
PETITION FOR HEARING
PURSUANT TO M.R.S. 533.365.

FILED By: LyaonN COUNTY C/O0 LYON B0O. LUTILITIES

ON: MAY 9, 2006, To APFPROPRIATE THE
WATERS DOF: LINDERGROLIND

FILED
JUL 81 2008

STATS ENGINERTS OPIACE

CoOMES NOw! CHURCHILL COUNTY

WHDSE ADDRESS IS: 155 NORTH TAYLOR STREET, SUITE 153, FALLDN NV _H94D6

WHOSE OCCUPATION 5! A POLITICALE SUBDIVISION OF THE ETATE DF NEVADA AND PROTESTS

THE BRANTING OF APPLICATION NUMBER: 74283 FILED ON: MAY 9, ZD006 BY: LYyON

COuNnTy ©/0 LyOon COUNTY LITILITIES TO APPROPRIATE THE WATERS OF! LINDERGROLIND

SITUATED IN: LYON COUNTY, STATE OF NEVADA, FOR THE FOLLDWING REASONS AND ON THE
FOLLOWING GROLUNDS, TO WIT!

1. THIS APPLICATION AND ITS ACCOMPANYING MAPS ARE DEFICIENT IN THAT THEY OO

NOT ADERUATELY & SPECIFICALLY IDENTIFY THE EXACT LOCATION BOF THE 2.5 ACRES

TO BE STRIFFED. THE APPLICATION AND MAP SHQULD BE RETWURMED FOR

CORRECTION AND RE-PUHLISHED SUCH THAT AN ACCURATE DEPICTION OF THE

ACREAGE BEING STRIPPED 1S IDENTIFIED.

2. UPON INFORMATION AND BELIEF THE SUBJECT WATER RIGHTS MAY EE SUBJEGT TQ
FORFEITURE AND/OR ABANDONMENT, HOWEVER WITHDOUT ADERUATE MAPPING
REFERENCED IN ITEM # 1, THIS DETERMINATION IS DIFFICULT.

3. THE WATER RIGHTS

IN RUESTION MAY BE SUPPLEMENTAL TO CARSON RIVER

DECREED RIGHTS. AGAIN, WITH THE INADERQUATE MAPPING REFERENCED IN ITEM #1,

THIS PETERMINATION IS IMPOSSIALE TO MAKE WITH ANY DEGREE OF CERTAINTY. THE

STATE ENGINEER DDES NOT ALLOW SLPPLEMENTAL RIGHTS TO BE SEPARATED ANDG

BECOME STAND ALONE RIGHTS. |IF THESE GROUNDWATER RIGHTS ARE FOUND TQ BE

%
SUPRIEMENTAL TO DECREED SURFACE WATER, THE APPLIGATION SHOULD BE DENIED,
o

38

wTHE APPLIBANT 1S FPROPOSING A FULL DUTY (4,0 AFf/ACRE}] TRANSFER FROM

D
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L
RRIGATION TO QUASI-MUNICIPAL WHICH IE CONTRARY TR OTHER STATE ENGINEER

P
L

ANE!

—
-
H

E:I.ILINEE 5167, 5359 & 5491 wHICH LIMITED CHANGES TO THE CONSUMPTIVE USE
'E:JéTE DEFINED UNDER THE ALPINE DECREE QF 2.5 AF/ACRE. IN RuLING #5491, THE
%ATE ENGINEER INMDICATES AT PAGE 10: “THE PDOLICY OF IDENTIFYING AND
'III\‘IJANEFERRINE ORNLY THE ESTIMATED CONSUMPTIVE USE PORTION OF AN EXISTING
IEiUEATlnN PERMIT THROUGH THE PERMITTING PROCESS IS NDT INTENDED TO BE
o

A¥PLIED TO EVERY REQUEST TO CHANGE AND EXISTING IRRIGATION RIGHT. IT IS TO

BE USED OMN A CASE-BY-CASE BASIS, WHICH ALLDWS FLEXIBILITY WHEN CONSIDERING

THE VARIOUS |LEVELS OF GROUNDWATER DEVELOPMENT FOUND WITHIN THE STATE.
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THE WMOST LIKELY CANDIDATES FOR THIS TYPE OF ACTION WwOULD BE THOSE
DESIGMATED B8ASINS THAT ARE CONEIDERED AREAS OF ACTIVE MANAGEMENT...
DAYTON VALLEY CAN BE CONSIDERED SUCH AN AREA; THEREFORE, THE STATE
ENGINEER FINDS THAT TO ALLOW THE FULL DUTY TO BE CHAMNGED IS TANTAMOWUNT TO
THE ISSUANGCE OF A NEW WATER RIGHT IN A GROLUNDWATER BASIN THIS IS OVER
APPROPRIATED AND NEW APPROPRIATIONS ARE LIMITED,” THE AMOUNT OF
SECONMDARY RECHARGE OR RETURN FLOW TD THE ARUIFER OR RIVER 1S DEFPENDENT
UPCOMN A NMUMBER OF FACTORS SUCH AS PROXIMITY TO RIVER, METHOD OF IRRIGATIQN,
SEASON OF USE, ETGC. THE CIRCUMSTANCES SURROUNDING THIS CHANGE
APPLICATION WARRANT THE STATE ENGINEER TO LIMIT THE TRANSFER TO THE
HISTORIC CONSUMPTIVE USE WHICH MAY BE LESS THAN 2.5 AF/ACRE. LYyON COUNTY
WILL ALS0O BE SEEKING TO REDHCE THE WATER RIGHT DEDICATION AMOUNT TO LESS
THAN 1.12 AF/EDU WHICH IS FURTHER REASON TO LIMIT THE TRANSFER TGO THE
RISTORIC CONSLUMPTIVE USE AMOUNT. SEE ATTACHED LETTER DATED AUGUST 25,
2005 FRDM LCHURCHILL COUNTY TO THE STATE ENGINEER RELATING VARIOUS
CONGERMS REGARDING LYDN EOUuNMTY'S GROUNDWATER MAMAGEMENT PLAN AND
CONJUNCTIVE USE PLAN, THE CONTENTS OF WHICH 1S HEREBY INCORFPORATED BY
REFERENCE HEREIN AND MADE A PART HEREOF AS AN EXHIBIT TO THIS FROTEST.

5. THE AFFPLICANT IS ALSDO SEEKING TO MDVE THE POINT OF DIVERSION (POD) CLOSER
Ta THE CarsON RIVER FROM WHICH THE PROTESTANT DWNS SENIOR DOWNSTREAM
DECREED SURFACE RIGHTS. THIS MOVEMENT OF THE POD CLOSER TD THE RIVER
WILL HAVE THE EFFECT OF EITHER INTERCEPTING MORE BGROUNDWATER WHICH 1S
PROVIDING BASE FLOW TDO THE RIVER AND/OR INDUCING RECHARGE FRDM THE RIVER.
AT THE 2005 CARSON RIVER SYMPOSIUM SPONSDRED BY CWSD, Douc MAURER
FROM THE USGS PRESENTED DATA AMD FINDINGS FROM STUDIES IN THE CARSON
VALLEY ON THIE VERY SURJELRT. HIS CONCLUSION WAS: “A MAJOR EFFEGT OF
PUMPING IS INCREASED INFILTRATION OF STREAM FLOW FROM THE DARSON RIVER
AND IRRIGATION CANALS AND DECREASED OUTFLOW aF THE CaAaRsSGN RIVER.”
CHURCHILL COUNTY, USFWS, USGS aAND OTHERS HAVE SPONSORED A THREE YEAR
STUDY TO BE COMPLETED BY THE USGS ENTITLED: “COMPILATION OF AVAILABLE
SURFACE-WATER AND GROUMD-WATER DATA IN THE UPFER CARSON RIVER BASIN
AMD TREMDS IN STREAMFLOW OM THE CarRs50N RIVER ABOVE LAHONTANM DAMY WHICH
WILL FURTHER ADDRESS THE IMPAGCTS AND REDUCTIONS IN CARSON RIVER FLOWS
RESLLTING FROM GROUNDWATER PUMPING IN THE UPPER BASIN. ACTION ON THIS
APFPLICATION SHDOULD BE WITHHELD UNTIL THIS STUDY OR OTHERS ARE COMPLETE.
THE STATE ENGINEER HAS RECUOGNIZED THIS SURFACE AND GROUND WATER
CONNECTION FOR NEARLY THIRTY YEARS AND HASE DENIED UNDERGROUND
APPLICATIONS ON THE GROUNDS THEY WILL DIMINIEH SENIOR DECREED SLWIRFAGCE
WATER FLOWS. SEE RuLING # 2197 DATED 1 MARCH 1977 AND [SRIFFIN V.

WESTEGARD DATED 29 JuLy 19BD THAT WAS APPEALED TO THE NEVADA SUPREME

COURT WHICH UFHELD RULING #2197. MORE RECENTLY,; TESTIMONY PROVIDED BY
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THE STATE ENGINEER AND HIS STAFF TO THE LEGISLATIVE COMMISEION COMMITTEE
SCR 26 oN 21 JunNeE 2006 SUFPPORTED AND RECOGNIZED THE CONNECT(ON
BETWEEN UNDERGROUND AND SURFACE WATERS. THE SECR 26 COMMITTEE
RECOGNIZED THIS AS AN IMPORTANT ISSUE IN THE STATE AND MADE THE
RECOMMEMNDATION TO INCLUDE STATEMENTS IN THEIR REFORT TO THE LEGISLATURE
THAT THIS ISSUE NEEDED TO BE ADDRESSED. THE IMPAGTS TO THE SLRFACE FLOW
IMN THE CARSON RIVER RESULTING FROM THE MOVEMENT OF THE POD cLOSER TO
THE RIVER NEED TO BE EXAMINED, ADDRESSED AND MITIGATED.

ON 30 AususT 2005 THE STATE ENGINEER MADE A PUBLIC POWER POINT
PRESENTATION AT THE LyoN CoOuNTY UTILITIES FACILITY WHICH PROVIDED AN
DVERVIEW OF THE GROUNDWATER RESOURCE ISSUES IN LyoOn GCDUNTY AND
SPECIFICALLY DAYTON VALLEY SUBH-BASINS. THE PRESENTATION OUTLINED MANY
ISSUES INCLUDING: SEVERE BASIN OVER-AFPROPRIATION, WATER LEVEL DECLINES,
OVER FLMPABGE, SURFACE WATER IMPACGCTS, AND PDTENTIAL REMEDIATION OdR
CURTAILMENT OPTIONS. WATER LEVEL DECLINES IN EXCESS OF TWENTY (207) FEET
HAVE BEEN OBSERVED AT THE DayTon ELEMENTARY SCHODL OVER A RELATIVELY
SHORT TIME SPAM OF SEVEN (7] YEARS. THIS APPLICATION'S POD 1S5 WITHIN THE
CarsSON PLAINS SUB-BASIN OF DAYTON VALLEY, WHICH ACCORDING TO THE STATE
ENGINEER'S PRESENTATION HAS UNDERGROUND NON-SUPPLEMENTAL PERMITS
ISSUED IN AMOUNTS EXCEEDING ESTIMATES OF RECHARGE BY 260% DR MORE. DUE
TO THE APPLICATION’S POD CLOSE PROXIMITY (APPROXIMATELY 1,700 FEET) TO THE
CARSON RIVER, SEVERE BASIN OVER-APPROFRIATION, WATER LEVEL DECLINES,
SUPPLEMENTAL POTENTIAL, RETURN FLOW ISSUES, THIS APPLICATION WILL BE
ADVERSE AND IMPACT EXISTING SURFACE AND UNDERGROUND RIGHTS.

PURSUANT TO THE STATE ENGINEER’S 30 AucusT 2005 FPOWER POINT AND THE
FACT THAT ALL upPER CARSON RIVER GROUNDWATER BASINS ARE SEVERELY QVER-
APPROPRIATED, THE STATE ENGINEER SHOULD EITHER DENY THIS AFPLICATION OR
WITHHOLD ACTION UNTIL ONE OR MORE OF THE REMEDIATION ACTIONS HE PRESENTED
ARE IMPLEMENTED AND THE PROBLEM(SE) CORRECTED. THE STATE ENGINEER IS
OBLIGATED UNDER NRS CHAPTERS 533, 534 AND 278 TO REQUIRE THAT THERE BE
ADEQUATE PLANS TO FROTECT EXISTING RIGHTS AND GCOMMITMENTS OF
GROUMNDWATER AND 7O EXERGCISE ALL APPROFPRIATE AUTHORITY AND DISCRETIAON TO
CONTROL OVER-AFPFROPRIATION/DEMAND OM THE SDOURCE TO PROTECT 80TH THE
PUBLIC AND EXISTING RIGHTS OF BOTH SURFACE AND UNDERGROUND RIGHTS.

THE APPLICATION IF APPROVED S NOT IN THE PUELIC INTEREST AS IT WILL GCAUSE
LESS WATER TD REACH LAHONTAN RESERVOIR, THEREBY FOTENTIALLY INCREASING
DIVERSIONS FROM THE TRUCKEE RIVER CAUSING ALLEGED HARM BY THE PLIT AND
USFWS TDO THREATENED AND ENDANGERED SPECIES IN PYRAMID LAKE. ONE OF THE
MAIN PURPOSES OF THE NEWLANDS PROJECT OCAP'S IS TO MAXIMIZE THE USE OF
THE CarsoM RIVER FOR THE PROJECT WHILE MINIMIZING DIVERSIONS FROM THE

TRUCKEE TO THE PROJEZT.
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THE GRANTING OF THE APPLICATION WOULD CONFLIET WITH EXISTING RIGHTS,
THEREFORE THE STATE ENGINEER MUST DENY THE APPLICATION PURSUANT TO NRS

533.370(4),

10. THE APPLICATION WOULD PREOVE DETRIMENTAL TO THE PUBLIC INTEREST FOR THE

ABOVE REFERENCED REASDONS, HOWEVER THE PROTESTANT RESERVES THE RIGHT TO
ADD TO OR AMEND THIS PROTEST. PuUuBLIC INTEREST CRITERIA ARE DYMNAMIC AND
WHAT MAY BE IN OR DETRIMENTAL TO THE PUBLIE INTEREST TODAY CAN BE

DIFFEREMNT IN THE FUTURE FOR ANY NUMEBEER OF REASONS BEYOND THE CONTROL OF

THE PROTEETANT.
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THEREFORE, BASED ON THE FORGDING REASONS!
0 THERE 18 NO UN-APPROPRIATEDR WATER IN THE SDURCE,
& GRANTING OF THE APPLICATIONS WOULD CONFLICT WITH EXISTING RIGHTS,

¢ AND COLLDE PROVE DETRIMENTAL TO THE PUEBELIC INTEREST

THEREFORE, FOR THE FOREGOING REASONS, THE PROTESTANT RESPECTFULLY REQUESTS
THAT THE STATE ENGINEER DENY THE APPLICATION OUTRIGHT OR HOLD A WEARING ON THE
APPLICATION AMD THAT THE APPLICATION BE: DENIED AND AN ORDER BE ENTERED BY THE

STATE ENBINEER DENYING SAID APPLIEATION.

SIGNED!

CHRIS C. MAHANNAH, P.E., SWRS#976 (AGENT)
WATER RESEARCH & DEVELOPMENT, INC,

P.0O. Baox 5007

RENO, NV B9513

(775) 747-1100

STATE OF NEVADA

COUNTY OF WASKOE

SUBSCRIBED AND SWORN TO BEFORE ME THIS _ =217 pay orF JLILY » 2006
By CHRIS . MAHANNAH /,%% : o
//“{' pril - T
KEITH WEAVER ‘ STATE OF: NMEVADA
Notary Public -
Appoinftwmanta ¢ Iasdt;t;,dl"e;:;; COuUNTY OF: _ WASHQOE
Wo: 05-99986-2 - Expirer Soptomber 8, 2000

$25 FILING FEE MUSBT ACCOMPANY PROTEST., PROTEST MUST 8E FILED IN DUPLICATE.
ALL COPIES MUST CONTAIN ORIGINAL SIGNATURE,
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STATE OF NEvADA DIvISION OF WATER RESOURCES
REQUEST FOR NOTICE

IN REGARDS TO APPLICATION/PERMITS MUMBERS! 74283 - 74286 FILED 1N THE NAME OF
LyoN COUNTY C/0 LYON COLNTY LITILITIES

PLEASE ADD THE FOLLOWING INDIVIDUALS TO THE MAILING LIST AND SEND COPIES OF ALL
CORRESPONDENCE TO THE ADDRESSES BELOW:

1. MR. HRAD BEOETSCH, MANABER
CHURCHILL COUNTY
155 N. TAYLOR ST, SuiIte #1553
FaLLOoN, NV B89406

2. MR. RUSTY JARDINE, ESQL.
CHURCHILL COUNTY DEPUTY DISTRICT ATTORNEY
155 N. TAYLOR ST., SUITE # 170
FaLLON, NV 89406

3. CHRIS C. MAHANNAH, P.E.
WATER RESEARCH & DEVELOPMENT, INC.
P.0O. Bax 5007
RENDO, NV B9513-5007

|l AM THE AGENT OR REPRESENTATIVE FOR CHURCHILL COUNTY.

THIS FORM ACCLRATELY REFLECTE THE MAILING ADDRESS F FHE INDVID S IDENTIFIED
ABOVE.

SIGNATURE!

CHRIS C. MAHANMAH, P.E., SWRS #976 (AGENT)
WATER RESEARCH & DEVELOFPMENT, INC.

P.O. Baox 507

REND, NV 8B9513

(775) 747-1100
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