S FILED
NOV 2 3 7005

STATE ENGINEER'S OFFICE

BEFORE THE STATE ENGINEER, STATE OF NEVADA
DEPARTMENT OF CONSERVATION & NATURAL RESOURCES, DIVISION OF WATER

RESOURLCES
IN THE MATTER DOF PROTEST & REQUEST TO
CHANGE APPLICATION NUMBER: 73111 DENY APPLIECATION 731113
FILED BY: CITY OF FERNLEY PETITION FOR HEARING
S DB FERNLEY-RIGHTWAY HUOLDINGS, LLD PURSUANT TD NRS 533.365;
B AGUST 1, 2005, TO CHANGE THE PETITION FOR A HYDRO-
POINT OF DIVERSION, PLACE & MANNER OF LOGICAL & ENVIRONMENTAL
UsE arF: UNDERGROLUND WATER. STURY PURSUANT TO

NRS 533.368

COMES NOw: CHURCHILL COUNTY

WHOSE ADDRESS IS! 155 NORTH TAYLOR STREET, SUTE 153, FALLON NV 89406

WHOSE OCCUPATION I15: A POLITICAL SUBDIVISION OF THE STATE OF NEVADA AND PROTESTS

THE GRANTING OF CHANGE APPLICATION NUMBER: 73111 FILED ON: AUuGUSsST 1, 2005 AY:

CiTy OF FERNLEY & DE FERNLEY-RIGHTWAY HOLDINGS, LLC TO CHANGE THE POINT OF

DIVERSION, PLACE OF LUSE AND MAMMER OF USE OF A PORTION DF LINDERGROUND WATERS

HERETOFORE APPROPRIATED UNDER PERMIT 66555 SITUATED IN WASHOE GCOLNTY, STATE

aoF NEVADA, FOR THE FOLLOWING REASONS AND OM THE FOLLOWING SROUNDS, T WIT:

1. PERMITTING THIS APPLICATION WILL RESULT IN A VIOLATION OF NRS 533.370.

RECENT STUDIES CONDUCTED BY WASHOE COUNTY AND DRI INDICATE GROUNDWATER
FLOWS FROM THE FERMNLEY AREA TOWARDS THE DODGE FLAT BEASIN DISCHARGE TO THE
TRUCKEE RIVER. PREVIDOUS STUDIES ON THE TRUESKEE AND DARSON RIVERS INDICATE THE
GROUND AND SURFACE WATERS ARE CONMECTED AND THAT PUMPAGE FROM WELLS LOGATED
NEAR THE RIVER WILL ULTIMATELY DERIVE THEIR WATER FROM THE SURFACE SOURCE AND/OR
WILL INTERCEPT THOSE GROUNDWATER FLOWS REACHING THE RIVER, THUS REDUCING FLOWS
IN THE LOWER TRUCKEE RIVER. THE RIVER IS A GAINING REACH NEAR WADSWORTH. SUCH
ACTION WILL POTEMNTIALLY IMPACT THREATENED AND ENDANGERED SPECIES IN PYRAMID
LAKE AND THE LOWER RIVER. REDLIIZ.:TICINS IN FLOWS IN THE LOWER RIVER WILL RESULT IN
ADDITIONAL WATER RIGHT ACHUISITIONS FROM THE NEWLANDS PROJECT AND/OR OTHER
ASSOCIATED ACTIONMS BY THE PYRAMID LAKE INDIAN TRIBE ADVERSE TO CHURCHILL COuNTY
AND THE NEWLAMNDS PROJEST WATER RIGHTS LUSERS. THESE ACTIONS wOULD ADVERSELY
AFFECT THE COST OF CHARBGES FOR WATER DELIVERY AND LESSEN THE EFFICIENECY IN THE
DELIVERY OF WATER RIGHT OWNERS SERVED BY THE NEWLANDS PROJEDT INCLLDING

CHURGHILE COUNTY=

2. PERMITTING THIS APPLICATION WILL RESLILT ADVERSE AFFECT TO THE PUgLIC

INTEREST, IN PARTICLLAR IN RELATION TD LAMONTAN CUTHROAT AND Cul-Ul. REDUCTION IN

FLOWS IN THE LOWER TRUCKEE RIVER IS INCONSISTENT WITH THE UNITED STATES FISH AND

WILDLIFE SERVICE AND PYRAMID LAKE PAIUTE TRIBE'S EFFORTS TO INCREASE FLOWS FOR
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THE PURPRSES DOF FISH SPAWNING AND TGO MAINTAIN AND STABILIZE THE LEVEL OF THE LAKE

FOR FISH SPAWNING PURFDSES AND IS THEREFORE ADVERSE TO THE PUBLIC INTEREST.

3. PERMITTING THIS APPLICATION WILL RESULT IN_AMN APPROPRIATION Of TRUCKEE RIVER

SURFAGCE WATERS. CAPTURE OF GROUNDWATER RECHARGE THAT DISCHARGES TO THE
TRUCKEE RIVER AND/OR INDUCING RECHARGE FROM THE TRUCKEE RIVER AMOUNT TO A NEW
APPROFRIATIONM OF TRUCKEE RIVER WATER WITH A 2005 PRIORITY DATE THAT WILL BE
DIVERTED OUT OF PRIORITY UNDER A “PURPDORTED” GROUNDWATER USE. ALBEIT A CHANGE
OF A GROUNDWATER RIGHT, THIS 1S ESSENTIALLY A NEW APPROFPRIATION OF SURFACE WATER
ON THE LOWER TRUCDKEE RIVER WiTH A 2005 PRIORITY THAT COULD NEVER BE APPROVED IF
AFPPROPRIATELY FILED. ALL UNAPPROPRIATED TRUCKEE RIVER WATER IS ALLOCATED EITHER
BY PERMIT OR PENDING APPLll;ATlDN(s), THEREFORE THERE (S NO UNAFRFROPRIATED

SURFACE WATER TO ALLDOCATE FOR CRONJUNCTIVE USE.

. PERMITTING THIS APPLICATION WOULD RESULT IN DEGRADATION OR IMBAIRMENT OF

WATER QLIALITY N THE LOWER TRUCKEE RIVER, THE APFLICATION WOULD HAVE A

DETRIMENTAL EFFECT ON GROUNDWATER QUALITY IN THE WADSWORTH AREA.

5. THE PROPOSED USE CONFLICTS WITH PROTECTABLE INTERESTS IN EXISTING DOMESTIC

WELLS AS SET FORTH IN N.R. S, 533.024. SUcH INTERFERENCE RERQUJIRES THE STATE

ENGINEER TO REJECT THE APPLICATIONS. NRS. 532.270{4). “THE STATE ENGINEER MAY
RESTRICT DRILLING OF WELLS IN ANY PORTION THERECDOF IF HE DETERMINES THAT ADDITIONAL

WELLS WOULD CAUSE AN UMNDLE INTERFERENCE WITH EXISTING WELLS....” NRS 534.110

(7).
6. THE APPLICATION IS NOT IN THE PUBLIGC INTEREST. N.R.5. §33.370 (4}
7. THE APPLIBATION IS NDT RIFE FOR CONSIDERATION DUFE TO ONGOING APFPEAL OF THE

BASE RIGHTE. THE STATE ENGINEER’S RULING #5079 WHIGH GRANTED THE BASE RIGHT
PERMITS GES5E5, 66556 & 66557 HAS BEEN APPEALED BY THE PYRAMID LAKE PAIUTE
TrRIBE OF INDIANS (PLIT) WHICH 1S STILL PENDING. THE UUTZOME OF THE APFEAL PROCESS
MAY AFFECT THE LEGITIMAGCY OF THE HASE RIGHTS SDOUGHT TO BE TRANSFERRED UNDER

THIS EHANGE APPLICATION.

=. THE APPLICATION IS NOT RIFPE FOR CONSIDERATION DUE TO POTENTIAL CANGCELLATION

OF THE HAEF RIGHTS. THE STATE ENGINEER HELD A HEARING ON 4 AucGWsT 2005, wHICH

WAS REQUESTED BY DNE OF THE APPLICANTS (BITY OF FERNLEY) aND THE PLIT TO
EONSIDER THE CANCELLATION DOF THE BASE RIGHTS 66555, 66556, 66557 FOR FAILURE
TO PROCEED WITH DUE DILIGENCE IN PLACING THE WATER TR BENEFICIAL USE. THE CITY OF
FERNLEY WITHDREW THEIR REQUEST FOR CAMNMCELLATION OF THESE BASE RIGHTS ON THE EVE
OF THIS HEARING, HOWEVER THE STATE ENGINEER PROCEEDED WITH TAKING EVIDENGCE

REGARDING POTENTIAL CANCELLATION OF THE BASE RIGHTS AND HAS NOT YET ENTERED A
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RULING, AS THE CITY OF FERNLEY CORRECTLY POINT OUT 1IN THEIR REQUEST FOR
CANCELLATION OF THE BASE RIGHTS, THE ORIGINAL BASE RIGHTS (42609, 42610 &
4Z26174) WERE FILED IN 1980 FOR MINING & MILLING, A TEMPORARY USE, AND THE WATER
HAS NOT YET BEEN PUT TO BENEFIRQIAL USE SOME TWENTY FIVE YEARS LATER:, CLEARLY THE
DWNERS OF THE BASE RIGHTS HAVE NOT PROCEEDED WITH DUE DILIGENCE AFTER TWENTY
FIVE YEARS OF FAILING TO PUT THE WATER TO USE AND THEREFORE PRUOCEEDING WITH

CHANGE APPLICATIONS DN BASE RIGHTS THAT MAY BE CANCELLED IS FREMATURE,

Q. RIGHT TO USE THE WATER NOT NMEEDED LINDER THE BASE RIGHTS N.R.S5. 533.0045.

THE RIGHT TO THE USE OF THE WATER LNDER THE ORIGINAL BASE RIGHTS (42609, 42610
& 426561-4) FOR MINMING & MILLING AND THE SUBJECT BASE RIGHTS (66555, 66556 &
66557) FOR INDUSTRIAL POWER GENERATION CEASED WHEN IT BECAME APPARENT THAT IT

WAS NOT NEEDED AND WOULD NOT BE WSED FOR THESE PURPOSES.

10. PENDING APPLICATION TO APPROPRIATE 71382 sHOULD BE WITHDRAWN. THE

INTENT OF THE CITY OF FERNLEY’S APRPLICATION 71382 TO APPROPRIATE SHOULD BE
WITHPRAWN SINCE ITS [NTENT TO APPROPRIATE WAS PREDICATED WPON THE CANCELLATION

OF THE BASE RIGHTS THIS APPLICATION IS MOW SEEKING TO CHANGE.

11. THE APPLICANT IE NOT ABLE TO CONSTRUST THE WORKS NECESSARY OR ACRUIRE

THE NECESSARY RIGHTS OF way TDO APPLY THE WATER TO BEMEFIQIAL LISE. PRIG_R TO THE
SETTING OF A HEARING, THE APPLICANT SHOLLD BE REQUIRED TO PROVIDE DETAILED PLANS
AND SPECIFICATIENS FOR THE WORKS THAT THE APPLICANT INTENDS TO CONSTRLUCT FOR
THE CONVEYARNCE OF WATER FROWM THE FROPOSED FOINT DOF DIVERSION TO THE FROFOSED

PLALCE OF USE.

12. ADJACENT GROUND WATER BASINS ARE OVER APPROPRIATED. THE FROFPOSED POINT

OF DIVERSION IS (N CLOSE PROXIMITY TO THE BASIN BOUNDARIES GUF THE DODGE FLAT
Basin (B2), THE FERMNLEY AREA BASIN (76&), ANMD THE TRACY SEGMENT (832). DRI STUDIES
HAVE SHOWN THERE IS INTER-BASIN FLOW BEETWEEN THESE BASINS. THE BASIN BOUNDARIES
NEAR THE FPROPOSED POINT OF DIVERSION ARE VERY SHALLOW TOPOGRAPHIC DIVIDES.
GRANTING THE APFLICATION WOULD CONFLICT WITH EXISTING RIGHTSE AND THREATEN TO
PROVE DETRIMENTAL TO THE PLUBLIC INTEREST BY LOWERING REGIONAL GROUNDWATER
LEVELS AND DETRIMENTALLY AFFECTING GROUNDWATER RESOURLCES 1IN BASINS 76 AND B6

WHICH ARE ALREADY OVER AFPROPRIATED.

IN ACCORDANCE WITH RECENT DATA AND BRIEFINGS FROM THE STATE ENGINEER'S OFFICE
ALL BASBINS WITHIN LYON COUNTY ARE ODVER APPROPRIATED AND OVER PUMPED, RESULTING
IN DEGLINING WATER TABLES. LyoN COUNTY AND FERMNLEY ARE REACHING OUT AND
ATTEMPTING TO ACQRUIRE GROUND AND SURFALCE WATERS FROM ADJARDENT COUNTIES FOR
CONTINUED RAPID DEVELOPMENT WITH NO EFFORT TO BALANCE OR MITIGATE THE EXISTING
BALANCE ISSUES. THE FOTENTIAL RESHULT IS LARGE SCALE WELL FAILURE IN FERNLEY AND
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LYyaoN COuNTY AND A REGIONAL WATER CRISIS CREATED BY ONE COUNTY THAT CAN ONLY BE
SOLVED BY THE STATE TAKING RESOLURCES FROM OTHER COUNTIES. WNTIL LYON COHNTY
ANMD ALL MUNICIFPALITIES SHARING GROUND WATER SOURCES WITHIN LYoN COUNTY DEVELOP
AND IMPLEMENT A STATE APPROVED PLAN TO MITIGATE I:lRl REBALANCE CURREMNT GROUND
WATER MINING, NO NEW APPROFPRIATIONS OR TRANSFERS FROM ADJAGCENT EAEINé TO

LOCATIONS VERY MEAR THE OVER-APPROPRITED BASINS SHOWLD BE ALLOWED.

13. IMPACTS TO SLIRFACE FLOWS OF THE TRUEKEE RIVER SHOLLD BE MITIGATED, THE

APPLICANTS HAVE PREVIOUSLY TENTATIVELY AGREED TO MITISATE IMPACTS TO THE TRUCKEE
RIVER WITH SOME OF THEIR SLURFACE RIGHTS DIVERTED AT DEREBY DamM. SuUcH MITIGATION
SHOULD NOT BE ALLOWED WITH SLIRFACE WATER RIGHTS THE AFPPLICANTS ARE NOW SEEKING

TO TRANSFER FROM CHURCHILL COUNTY.

THEREFDORE, FOR THE FORGOING REASONS, THE PROTESTANT RESPECTIVELY
. REQUESTS THAT THE STATE ENGINEER REGUIRE A HYDROLDGICAL AND ENVIRONMENTAL
STUDY TO BE CONDUCTED FURSUANT TO MN.R.5. S332.3688, THAT THE STATE _E:NEINEEF!

HOLD A HEARING ON THE APPLICATION AND THAT THE APFLICATION BE DENIED AND AN

DREER BE ENTERED BY THE STATE ENGINEER DENYING SAID APPLICATION,

~0 S

SIGNED:
CHRIS C. MAHANNAH, P.E., SWRS#976 (AGENT)
WATER RESEARCH & DEVELOPMENT, INC.
- P.0O. Bax 5007
B G_D . RENG, NV E9513
> take \V‘?\Jif, (775) 747-1100
(Mﬁk‘é O'F uﬂ@\(n{
. SuBsSCRIBED AND SWORN TO BEFORE ME THIS 23 ND DAY OF NOVEMBER ’ ZC!EISI
bD Chyig W dhnngs
TATE QFf: NEvVADA
JEREMIAH DEESE
Notary Public - State of Ne i COoOUNTY OF: _WASHOE
Appainiment Recorded in Washoe Gounty
No: 05-7:346-2 - Expires Juna 3, 2008

$25 FILING FEE MUST ACCOMPANY PROTEST, PROTEST MUST HE FILED IN DUPLIGATE.
ALL COPIES MUST CONTAIN ORIGINAL SIGNATURE.
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STATE OF NEVADA DIVISION OF WATER RESOURCGES
REQUEST FOR NAOTICE

IN REGARDS TO APPLICATION/PERMITS NMUMBERS: 73111 & 73112 FILED IN THE NAME OF
DE FERMLEY-RIGHTWAY HOLDINGS, LLE & CiTY OF FERNLEY AND APPLICATION 73207 &
73208 FILED IN THE NAME OF NEVADA LAND & RESOURCE CO., LLE & CiTY OF FERMNLEY,

PLEASE ADD THE FOLLOWING INDIVIDUALS TO THE MAILING LIST AND SEND COPIES OF ALL
CORRESPONDERNCECE TO THE ADDRESSES BELOW!

1. MR. BRAD GOETSCH, MANAGER
CHURCHILL COUNTY
155 M. TAYLOR 5T, Surte #1553
FaLLromM, NV Bo406

2. MR, RUSTY JARDINE, ESD.
CHURCHILL COUNTY DEPUTY DISTRICT ATTORNEY
155 N. TAYLOR ST., SUITE # 170
FAaLLON, NV 89406

3. CHRIS C. MAHANNAH, P.E.
WATER RESEARCH & DEVELOFMENT, INC.
FP.0. Bax sOoO'7
REND, NV B9513-5007

| AM THE AGENT OR REPRESENTATIVE FOR CHURCHILL COuNTY.

THIS FORM ACCURATELY REFLECTS THE MAILING ADDRESS FOR TH DpIvIDU 1 NTIFIED

ABOVE.
SIGNATURE! (_\
—

CHRIS B. MAHANNAH, P.E., SWRS #976 (AGENT)
WATER RESEARCH & DEVELOPMENT, ING.

P.0Q. Bax 5007

RENO, NV B9513

(775) 747-1100
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