IN THE OFFICE OF THE STATE ENGINEER OF THE STATE OF NEVADA

IN THE MATTER OF APPLICATION
NUMBER 58311 '

FILED BY L.0. & M.E. McCartney

PROTEST

ON NOVEMBER 6, 1992 TCO CHANGE THE
PLACE OF USE OF THE WATERS OF
The Carson and Truckee Rivers

COMES NOW The Pyramid Lake Paiute Tribe of Indians whose post

office address is P.O. Box 256, Nixon, Nevada 89424 whose

occupation is a federally recognized Tribe of Indians, the
governing body of the Pyramid Lake Indian Reservation, organized
pursuant to the Indian Reorganization Act 6f 1934, with a
Constitution and By-laws approved by the Secretary of the Interior,
and protesté the granting of Application Number 58311 filed on

November 6, 1992 by L.O0. & M.E. McCartney to change the place of

use of the waters of the Truckee and Carson Rivers'situated in
Washoe, Churchill, Storey and Lyon Counties, State of Nevada, for
the follbwing reasons and on the following grounds, to wit:

1. Pursuant to federal reclamation law, 43 U.S5.C. § 389, saia
application requires the approval of the Secretary of the Interiof
which has not been obtained.

2. The approval of said application by the Secretary of the
Interior is not in the interests of the Newlands Reclamation
Project or of the United States because: (i) it would viclate the
Secretary*s obligations pursuant to the Endangered Species Act, 16
U.S.C. §§ 1531 et seq.; (ii) it would violate the Secretary’s trust

obligations to the Pyramid Lake Paiute Tribe of Indians; (iii) it

would violate the Secretary’s duty to pfotect, preserve and restore

the Pyramid Lake fishery for the use and benefit of thé Pyramid
Lake Paiufe Tribe of Indians; and (iv) it wéuld violate the
reserved right of the Pyramid Lake Paiute Tribe to the
unappropriated watefs of the Truckee River that are needed to

‘maintain, restore and preserve the Pyramid Lake fishery.




3. Granting or approving the above referenced application by
the State Engineer and/or the Secretary of the Interior would
conflict with and tend to impair the value of the Pyramid Lake
Tribe’s existing_rights to waters of the Truckee River because the
Tribe is entitled to the use of all the waters of the Truckee River
which are not subject to valid, vested, and perfected rights and
the applicants do not have vested rights to use the waters of the
Truqkee.River on the proposed places of use described in their
applicatidné.

4. Granting or approving the above referenced application by
the State:Engineer would be detrimental to the public welfare in
that it would: (i) be likely to jeopardize the continued existence
of'Pyramid Lake’s two principal fish, the endangered cui-ui and the
threatened Lahontan cutthroat trout; (ii) prevent or interfere with
the conservation of those endangered and threatened species; (iii)
take or harm those threatened and endangered species; (iv) .
adversely affect the recreational value of Pyramid Lake; and (v)
interfere with the purposes for which the Pyramid Lake Indian
Reservation was eétablished.

5. On information and belief, said application involves the
transfer of an alieged water right that was never perfected in
-agcérdance_with federal and state law. Such an alleged water right
cannot and should not be transferred.

6. On information and belief, said appiication_involves the
transfer df alleged water rights that have beén abandoned or
forfeited. Such alieged water rights cannot and'should not be
transferrgd.

7. On information and belief, said application should be.
denied because it would increaée the consumptive use of water
within the Newlands Project and/or increase the amount of water
that is diverted to the Project from the Truckee River.

8. On_information and belief, said application involves the
proposed transfer of alleged water rights from land that is not
imprécticable to irrigate and therefore such alleged water rights

are not eligible for transfer to other lands.
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9. The application should not be approved because the
applicants have not ehtered into a repayment contfact with the
United States.
| 10.  The application should not be approved because the
proposed use of the Newlands Reclamation Project’s water rights is
not authorized by federal law.

11. The application should not be approved because the

- .proposed place of use is not within the authorized gservice area or

boundaries of the Newlands Reclamation Project. -

12. The application violates the provisions of Nevada law
which protect the endangéred cui-ui.

13; The application should not be approved because the
applicant has not obtained‘permiséioh,to-use federal facilities for
the transportation of the water it is seeking to obtain and
transfer.

14. On information and belief, the water right that is the
subject.of the application was obtained from a Newlands Projecf
water user who has violated thé rules and regulations of the
Secretary of the Interior applicable to the Newlands Project. The
Truckee-Carson Irrigation District also has .violatéd and is
cbntinuing to violate those rules and requlations. Approval of the
application therefore would violate the Order, Judgment and Decree

entered in the case of Pyramid Lake Paiute Tribe of Indians v.

Morton, 354 F.Supp. 252 (D. D.C. 1973).

15. The Pyramid Lake Paiute Tribe 6f Indians will be
adversely affected if the above referenced application is granted
because: (i) it will result in greater diversions of Truckee River
water away from Pyramid Lake to the detriment of the threatened and
endangered‘species inhabiting Pyramid Lake; (ii) it will prevent
the adequate enforcement and encourage the continued violation of

the Operating Criteria and Proectures for the Newiands Reclamation
Project; an& (iiij it will impair, conflict and interfere with the
Tribe’s reserved right to the unappropriated waters from the

Truckee River that are needed to maintain, restore and preserve the



Pyramid Lake fishery.and to fulfill the purposes of the'Pyramid
Lake Indian Reservation.

THEREFORE the protestaht requests that the above referenced
application be denied and that an order be entered for such relief -

as the State Engineer deems just and proper.

Signed | '/L* (4’{;, Qtiﬂyf"

(agent)
Robert 8. Pelcgyger

Address _Canyon Center, Suite 216

1881 9th Street

Boulder, Coloradoc 80302

Phone _ (303) 443-1683

E. Pierre Gezelin
436 Court Street
P.Q. Box 858

Reno, Nevada 89504
{(702) ~ 323-1894

STATE OF Qooeado )

. ) ss.

comry oF Qecidloy )

Subscribed and sworn to before me this !Eﬂjday of December, 1992.

o U D ek

‘Notary Public

Address: \%&&| qﬁ‘ St Sotte 216
— Twaexper CO SOR0D

$10 FILING FEE MUST ACCOMPANY PROTEST. PROTEST MUST BE FILED IN
DUPLICATE. ALL COPIES MUST CONTAIN ORIGINAL SIGNATURE.



