co R : FILED
. _ : . JAN11 1982
. , | srare enomuger's ormce
IN THE OFFICE OF THE STATE ENGINEER OF THE S'.PA_;.I'E OF NEVADA
IN THE MATTER OF APPLICATION
NUMBER 44843 ., FILED RY !
U. S. Department of the Interior PROTEST OF._ ROARING SPRINGS & ASSOCIATES

Bureau of Land Management’ 4

r

on__Jzu;@é;Jﬁngjﬂ;_, to APPROPRIATE

 THE WATERS OF_

.‘l Comes now__ROARTNG SPRINGS & ASSOCIATES -

~ whose post—of'fice .address is'.. /o BILL MAUPIN, P. 0. Box 43, Elko, NV 89801
’ and‘prdtasts .

' whoss-occupation is. a rancher

the granting of application number_ 44843 » f£iled on

Oc:m_hpr 29 . , 1981 by U.S.D.I. Bureay Qﬁ Iand.lhnggel_r@a______.

to appropriate' the waters of.underground sources at Section 35, T. _31N., R. ~38E._,

Pershing County, State of Nevada, for the

situated in

following reasons and on the followmg grounds, to wit:
. As Per ExhibitA-)l .attached hereto and made a part hereof

WHEREFORE protestant prays that the application

be _DENIED : _
{Pcnled, or issued aubject to prior rights, ns the cose may be)

and that the use of water herein clalmed bty protecs tant be cenfirmed
and that an order be entered establishing said right and for such

other relief as the State 'Engineer ;«. just and proper.

tant.

i 310 FILING FEE MUST ACCOMPANY PROTEST.
= PROTEST MUST BE FILED IN DUPLICATE.



585.

STATE OF WEWADA IDAHO
COURTY OF ___ADA _}

ROBERT . HALLIDAY » being first gduly sworn,

deposcs and says, that he has read the foregoing protest and Xnows
the contents thereof and that ihe same is true of his own knowleage,
except as to the matters which are therein stated on information and

belief, and as to those matters he believes it to be true. .

Subseribed and sworn %o before me this_ 744 day of._ JANUARY 19 82

Notary Public:__

TINIONT 2LVIS
331440 SEENQ“B

ERRERE]

gv: L LA NP 28,



EXHIBIT "A~1l"

. 1. Beneficial use is the basis measure and limit of
the right to use water. (NRS 533,035) Beneficial use refers to
the amount of water actually applied by the appropriator to use.
" Appropriation must be coupled with the act of ‘applying the water
to a beneficial use recognized by Nevada. The United States does
not own livestock or wildlife and so it is impossible for the United
States to actually apply the water to beneficial use. In the case
of livestock, only the person who owns or controls the livestock
can apply the water to beneficial stockwater use and in the case
of wildlife, only the State of Nevada can apply the water to wildlife
use, whether on prlvate lands or public lands. :

2. The United States has no n603351ty for the use of
the water applied for. The person who owns or controls the livestock
has the necessity to water the livestock; and the State of Nevada
has the necessity to water the wildlife. The U, 8, therefore, is
not permitted to use the waters under Nevada law. (NRS 533.045)

. . 3. The Protestant is informed and believes that it has
vested rights to use the water for stockwater .purposes to the extent
that to grant the application would impair the vested rlqhts of.

the Protestant,

4., No application shall be for water to be used for
more than one purpose. (NRS 533.330) The U. 8. applications in-
clude both livestock and wildlife use, _

5. NRS 533,340 requires that the application contain,
'1f for stockwatering purposes, the approximate number and character
of animals to be watered. If the application does not contain that
information, it is defective. This statute does not list wildlife
as a use specifically requiring application and appropriation. -

6. The applications are detrlmental to the public welfare.
If granted they will undermine the sovereign control of the State of
Nevada over wildlife by giving the United States Government control of
the water sources for wildlife. Appropriating stockwater use to
the U. 8., which owns no livestock, will prevent Nevada residents and
bona fide appropriators from approprlatlng stockwaters that may
be available or, become available through water development to water
. additional livestock in the future which may be grazed if forage
increases. By granting the United States its appropriation, the
State of Neyvada is thereby delegating to the U. S. the right to
‘determine how many livestock will use the Nevada public waters on
each water source involved. 1In the event that the public lands
upon which the water source is located, would be returned or trgnsfer—
red to the State of Nevada, this would create serious ownership® «
and managment problems for the State of Nevada. The State of Nevada

" would own the lands but the U. S. Government would have water right

appropriations on the water sources on the lands and no use for such
water. The application threatens to prove detrimental to the publlc
interest. The proposed use or change that would result from granting
the appllcatlon conflicts with existing rights of the Protestant

and would grant the U. S. the authority to reduce the Protestant's
stockwater use on the water source and replace it with use by some
other livestock owner or operator, or with other beneficial use _
contrary to the long established water law of the State of Nevada
"and without the State of Nevada exprcising its jurisdiction over

the water. NRS 533.370 requires the rejection of the application

by the State Englneer.

7. The Protescant has a subsisting rlght to water range

llvestock at the ‘place and source applied for and in sufficient

VAUGHAN, HULL, MARFISl & COPENHAVER, LTD. :
430 |IDAHD STREET '
ELKO, NEVADA 89801



numbers to utilize substantially all that portion of the public
range readily available to livestock watering at the place and source.
Therefore, pursuant to NRS 533.495, the application must be denied.

8. 'Wildlife use is a natural use which does not require
approPrlation by any entity for the bénefit of the wildlife.

: -9, The water of all sources in Nevada belong to the
- public. (NRS 533.025) Granting of the application will surrender
this public ewnership and the-sovereign rights of the State of Nevada
- in and to the water, to the United States Government contrary to

‘the best interests and the general welfare of the State of Nevada.

10.  Granting the application would give the United States
the authorlty and the opportunity to take from the Protestant, withou
compensation, property of the Protestant in tha form of water develop
ment, water development improvements and costs and stockwater use
that have been applied to the water source by the Protestant.

7 11. Granting the application would place the U. S. Govern-
ment in the position of being able to.charge fees and licenses for
the use of Nevada's water through the licensing of livestock grazing.

_ 12. Granting the application could -give the U. 5. Govern-

ment the legal basis upon which to dictate to the State of Nevada
the numbers and types of wildlife that could use the water source
and their seasons of use. Thereby interfering with the jurlsdlctlon
of the Nevada Department of Fish and Game.

13. Consent of the State of Nevada to the acquisition :
by the United States of America for such water rights has not been
given as required by Nevada Revised Statutes 32£.030 through.328.150..

' 14, The historical use of the water source for stock

. purposes has made such water appurtenant to the Protestant's
ranch through a vested right or appropriation. . After Protestant's
use is satisfied there may be no unappropriated water.

15. The source of the water applied for is on private
lands owned or controlled by Protestant and the U, S. applicant
has no legal access to the water source or right to use Protestant
lands to make use of the water,

16. The Protestant caused or contributed to the drilling
" and development of the well and in using the water for stockwatering
purposes. There may not be enough water to satisfy Protestant's
present and future needs and those applied for. Permlttlnq others
to use the water through BLM licensing would require the taklng or:
.using of Protestant = prOperty without compensation. L

*17. ‘There ade ng so-called wild“hdrses or burros P
legally in the area and water should be appropriated for their
use. :

*17. The numbers of so-called "wild horses" to be watered
under this appllcatlon are in excess of those permitted by law and ,
tne use should be reauced.

*18. Provisions unique to each ranch are:

Water rights are personal property rights and havé a market value. By holding

" a water right, the Federal Government, in effect, owns rights not constitution-

- ally intended by the framers of our Constitution. The Federal Government
unfairly competes with the private-citizen for these rights by u51ng our
' own tax monies to acquire the water rlghts.



