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GHIETRAL . Filing Serial No._ NGG—_—__—e
STATE OF NEVADA

-. PROOF OF APPROPRIATION OF WATER FOR IRRIGATION

Source Stutler Canyon Creek
Name of natural water source (use separate proofs for cach major source)

via a diversion structure, pipeline, & unnamed
Name of ditch, flume or pipe line - ditches.
at the following point(s) within the SE%NE% of Section 16, T.12N., R.19E., M.D.M.

List all points of diversion from this source, appending a sheet if necessary

The water is diverted from its source

Describe as being within a 40-acre subdivision of public survey, and by course and distance to a section corner. If on unsurveyed land, it should be stated

(1) Name of claimant Ernest E. Pestana, Trustee.of the Pestana l1l986..Eamily
Trust
Address..1431 Atteberry Lane..... , County of
San Jose,
State of..California. 92131 Telephone No. ((408..).....954=1000

(2) The means of diversion employed...diversiqn. structure, pipeline,.ditches..(See.

Dam and ditch, pipe line, flume, etc. attachment.)
(3) The date of the survey of ditch, canal, or pipe line was.April. 7, 1928 (See attachment.)
(4) The construction of the ditch or other works was bcgun-BI:.i.QJ:...:tQ..Ma.r.cll.._'l..,....lQ.IlEx .........................

and completed.. PX.i0%. to March . 1..1905. (See attachment.)

(5) The dimensions of the ditch or canal as originally constructed were: Width on bottom................ feet, width
4" dia. pipeline. (See attachment.)
ON tOP.-eeeeceeenee feet, depth............... feet, on a grade of ... feet per thousand feet.

{6) The conduit hasx{has not) been enlarged. See attacpm(;_nt.
er (1) and (8B)

NOTE—If enlargement or extension of ditch was made, supply information un

(7) The work of enlargement of the ditch or canal was begun and
 COMPLENE e eeereeeeeeeeeeeereeeeeeeeeeeeeeeeeeeeeemees See attachment for information regarding
relocation of pipeline. .
(8) The dimensions of the ditch or canal as enlarged are: Width on bottom............... feet, width on top
S feet, depth............ feet, on a grade of................ feet per thousand feet.

(9) The claimant is (¥#%t) an owner in the above-described conduit.

13.99 percent. {See attachment.)

If claimant is an owner in the conduit, state interest held on this line




(10) The nature of the title to the land for which the water right is claimed is fee

(11) Crops of....alfalfa, native hay, diversified pasture,
have been grown upon the land irrigated. (e.g. alfalfa, native hay, grain, orchard, meadow or diversified
pasture)

(12) The water has been used for irrigation from May.. L to....Qcteber. 15
of each year. Day of month Day of month

(13) List the year of priority for acreages irrigated prior to March 1, 1905, from all points of diversion
previously described, with corresponding subdivisions, appending extra sheets if necessary. -

905, .23.04 acres in the.....NWX of Sec.. 14 ., T.. 1AN_,R.19__E.

|
| Year
i 1905, .......72 acres in the.. SEXNEX% : of Sec..15., T..12N_, R..19._E.
3 ................ R eeeeree.@CTES N the of Sec.uneeun..e. I , R B
................ 3 eemerceeeeeeesi@CTES In the : ~of Sec
: ................ s omeememmammenee acres in the of Sec
| ................ 3 eoreennnsnnns acres in the of Sec
o 3 oeeeeomennen acres in the _ of Sec
................ s cemeeeeeeemnn-@CTES 10 the : of Sec
................ s cereraeeennn-@CTES 1N the of Sec
................ 3 sneesneeeenenn.ACTES iDL the of Sec
1 ................ 3 eesmmmaeeeemeees acres in the ' of Sec
................ s eeceeeeeeeee.@CrES N the -..of Sec.............
e s cesmmmeeeeemeees acres in the : of Sec
................ s eeeeccemeeee@CIES 1N the of Sec
et e ey —emeomaeaeeao acres in the of Sec
................ s cesmeeeceeeneen.dCTES N the ' ....of Sec
................ s cemeeeeemeen.ACTES 10 the of Sec............
................ s werreeerena@CTES in the. of Sec
................ s ccemeeeeeemeos.@CIES in the : of Sec
................ s eemmeemoeeemen.@CTES N the of Sec
(14) The maximum acreage irrigated in any year was 23-76 acres.

{15) The water claimed has (hﬁs not) been used for irrigation each and every year since the right was initiated.




hat']

(16) The years duriné which no water was used for irrigation or during which the full water right was not used

were See attachment
If water was not used, or used in reduced quantity at any time, full information as to causes and duration of non-use should be

A ol o T Lo Lo

given, appending a sheet if necessary

(17) The claimant’s water right was (was not) recorded in the office of the County Recorder of

Douglas County, said record being at page.........ccccocccooe..c of Book...oooriiannee. of

, and being a claim for..all- appurtenant ights. ...

92,04 acre feet annually.of water for the irrigation of 23.76

acres of land in the following legal subdivisions:
Division.of. Land.Map,.Gerald F..and.Pamela F. Whitemire,.Douglas..
. County. REcords,. Book. 1286, Page. 552...Boundary. Line Adinstment.....

Louglas. County. Recerds. Book. 1088, Pages. 370 . and 371, oo

NOTE—Failure to record in the county in no way invalidates a water right, but if ditch or right was so recorded, supply full information under (17)

(18) Water from the source given and through the works described is also used for the following purposes other
than irrigation:

Stock watering and domestic, January 1 through December 31 of each

. year.

(19) The character of the soil is.gravelly sandy loam A continuous flow of.-2852 cubic
(Sandy, gravelly, loam)

feet of water per second has been used to irrigate..23:76 acres of land and..4.:0
acre-feet per acre per annum have been used to irrigate the crops.




(20) Remarks Ernest E. Pestana claims vested rights.t9513}©9‘percent

of the waters of Stutler Canyon Creek for irrigation during the

pericd May 1 to Octcober 15 annually to irridate 23.76 acres.

.See . attachment. for more complete description_of claim . of vested

right.
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The undersigned, being first duly sworn, deposes and says that the facts relative to the appropriation of water

by..Ernest E. Pestana, Trustee are full and correct to the best of his knowledge
and: belief.,

If proof is not made by claimant, deponent should state an this line by virtue of what authority he rg

Bend copies of notices to:
Milton L. Sharp, P.E.

1005 Terminal Way, #257
Reno, NV 89502

"+ Teleptione No. (702...)....323=7006

? .
‘Subscribed and sworn to before me this [\"R'—day of. "4&*“—0/\ 197‘*/

ar,
Iilllllllll.lllllll!l!lll.l a

— . 1 Radmilovich : o QJ\_&\
M&%‘rﬁm Povabs & Notary Public in and for the County of... )
2\ STATE OF NEVADA &

ASHOE COUNLY & . . — — —
Py A:foimmem Expires Jan. 10, 1953 % My COmMmMIiss1lon €Xpires t (e ? g

nnnnn
eI LLLY LT TLLLL LS

-
a
-
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$100 FILING FEE MUST ACCOMPANY PROOF

(Rev. 8-89) ©r2080 o



ATTACHMENT .

SUPPLEMENTARY INFORMATION, PROOF OF APPROPRIATION OF WATER FOR

IRRIGATION.
GENERAL

Claims of vested right by Ernest E. Pestana, Trustee, to a po;tion
of the waters of Stutler Canyon Creek are supported by information
contained in a report prepared by Milton L. Sharp, P.E., State
Water Right Surveyor No. 784, titled Water Rights and Water
Resources Investigaﬁion, Sheridan Creek, Stutler Creek and Gansberg
Spring, dated March 1993. A copy of the report has been submitted
to the State Engineer in support of Proofs of Appropriation filed
by Donald S. and Kristina M. ForreSter, Donald T. and Peggy Hall,
Ron and Ginger Mitchell, Ernest E. Pestana, Robert S. Severson,
Theadore and Katherine A. Weber, Ron and Ginger Mitchell, Ernest
E. Pestana and Joy Whipple, referring to the waters of Sheridan

Creek and Stutler Canyon Creek.
DESCRIPTION OF DIVERSION, ITEMS 2,'3, 4, 5, 6, 7 and 9.

The water flowing in Stutler Canyon Creek is diverted from its
qhannel at a point in the SE 1/4 NE 1/4 of Section 16, T.12N,
R.19E, M.D.M. and into a pipeline. Water is also diverted from
Gansberg Spring under Permit No. 7595, Certificate No. 1760, in the
SE 1/4 SE 1/4 of said Section 16, and the pipeline diversion from
Gansberg Spring joins the diversion from Stutler Canyon Creek at

a point in the SE 1/4 NE 1/4 of said Section 16. From the point



where the two pipelines join, the waters of Stutler Canyon Creek
and Gansberg Spring were originally diverted easterly from the
point of confluence via a pipeline located north of and aligned
approximately parallel to the south line of the N 1/2 of Section
15, T.12N., R.19E., M.D.M. and discharged to cultivated lands
located generally east of 0ld Foothill Road (now Sheridan Lane) and
sogth of Centerville Lane, including the 1lands owned by the

Claimant.

At some date between 1966 and 1974 a portion of the pipeline
diversion from Stutler Canyon Creek and Gansberg Spring was
relocated. From a point near the center of Section 15, the
pipeline was aligned in a southeasterly direction to Sheridan
Creek. Physical evidence and a conservation plan map prepared in
1973 indicate that the pipeline crossed Sheridan Creek, then was
aligned approximately parallel to Sheridan Creek and extended to
a point approximately 200 feet east of 0Old Foothill Road where the
waters of Stutler Canyon Creek and Gansberg Spring were mingled

with the waters of Sheridan Creek and Barber Creek.

In recent years, the pipeline crossing of Sheridan Creek has been
removed, and the water diverted from Stutler Canyon Creek and
Gansberg Spring is discharged directly into the North Diversion of

Sheridan Creek.

The map which accompanies this Proof of Appropriation indicates

point of diversion and location and alignment of the pipeline as



originally constructed and as relocated in 1966 to 1974. Date of
survey (Item 3) for the points of diversion and original pipeline
location refers to date indicated on the map filed in the office
of the State Engineer by E.H. Sweetland, State Water Right

Surveyor, July 29, 1930.

The relocation of the pipeline during the period 1966 to 1974 and
the manner in which the water was used thereafter were contrary to
vested rights established by water use prior to 1905 with respect
to Stutler Creek water and are contrary to provisiohs of Permit No.
7595 and Certificate No. 1760 with respect to Gansberg Spring
water. The original location of the pipeline as indicated on the
E.H. Sweetland map has been used to identify lands which have
justifiable claims of vested right to the waters of Stutler Canyon
Creek and to identify place of use of the water appropriated from

Gansberg Spring by Certificate No. 1760.

The Claimant asserts claim of ownership in the pipeline and works
of diversion in the same percentage as he asserts claim of vested
right to the waters of Stutler Canyon Creek (Item 9). Also see

response to Item 13 and 20.

DESCRIPTION OF CLAIM OF VESTED RIGHT AND DATE OF PRIORITY OF USE,

ITEMS 13, 15 AND 16.

The map which accompanies this Proof of Appropriation identifies

lands which have vested right to use of Stutler Canyon Creek water



based on evidence of use established prior to March 1, 1905,
continuing to the present time. Table 6-1, page 6-26, of the Sharp
report contains a summary of land areas by 40 acre sectional
subdivision which have verifiable claims of vested right and the
total annual appropriation based on duty of 4.0 acre feet per acre
during the irrigation season and 2.02 acre feet annual

appropriation for separate domestic use.

A tabulation of cultivated acreage within quarter-—gquarter sections
and type of cultivation is also provided on the map which

accompanies this Proof of Appropriation.

Date of priority of use for the vested rights claimed to the waters
of Stutler Canyon Creek cannot be determined precisely from the
historical record, but is known to be prior to March 1, 1905 from
a reference in Certificate No. 1760 to vested right from Stutler
Creek. The certificate of Appropriation, approved by State
Engineer George W. Malone in 1932, contains a statement that the
Gansberg Spring appropriation is supplementary to vested right to
waters of Sheridan Creek and Stattler Creek. . (Stutler Creek has
also been know as Stattler Creek.) The State Engineer in issuing
Certificate No. 1760 was satisfied that the diversion of water from
Stutler Creek had been initiated prior to March 1, 1905 or he would
not have identified the use as a vested right. The Certificate
does not state an exact date of priority of use for the vested

rights for Sheridan Creek or Stutler Creek water.



Because exact date of priority of use cannot be established, a date
of January 1, 1905 has been designated as the date to indicate a
use established prior to March 1, 1905. There is no evidence to
indicate that vested rights with an earlier date of priority of use

could be claimed for other lands not included in Table 6-1.

The historical record indicates that irrigation of lands now owned
by Claimant using the water of Stutler Canyon Creek has been
continuous since the use was initiated. (See Sharp Report,
Subsection 6.2.) The full water right was used in eVery year,
except during years when the yield from Stutler Canyon Creek was
insufficient to supply the full water right. During years in which
yield was deficient, the maximum amount of water available was

used.

Justification and documentation used to identify lands with vested
rights to Stutler Canyon Creek water are described in Subsection
6.2 of the Sharp Report. Historical evidence used to establish
date of priority of use is also cited in Subsection 6.2 of the

report.

DESCRIPTION OF PESTANA CLAIM OF VESTED RIGHT, ITEMS 13, 16 AND 20.

Claimant Ernest E. Pestana asserts claim of vested right to 13.99
percent of the water flowing in Stutler Canyon Creek at the
designated point of diversion during the period May 1 to October

15 annually, .2852 cubic feet per second, not to exceed 95.04 acre



feet to irrigate 23.76 acres.

Table 6-2 of the Sharp Report (beginning on page 6-28) summarizes
vested rights for Stutler Canyon Creek water for all land parcels
for which vested rights can be claimed. Land parcels are
identified by the Douglas County Assessor’s parcel number
designation. The map which acgompanies this Proof of Appropriation
also includes tabulation of cultivated acreage for separate

parcels. The Claimants own APN 19-212-26.

Claimant also asserts claim of vested right to a portion of the
waters of Sheridan Creek under separate Proof of Appropriation,
supplerentary to vested right from Stutler Canyon Creek, for 23.76
acres and asserts claim to a portion of the waters of Gansberg
Spring heretofore appropriated under Certificate of Appropriation
No. 1760, Permit No. 7595, supplementary to vested rights from
Sheridan Creek and Stutler Canyon Creek for 23.04 acres. Claimant
limits his claims to a maximum of 4.0 acre feet per acre from all

sources during the period May 1 to October 15.

Claimant also asserts claim of vested right to a portion of the
waters of Stutler Canyon Creek for stock watering and for domestic

use during the period January 1 to December 31 of each year.



AMENDED . Filing Serial N006338
STATE OF NEVADA

PROOF OF APPROPRIATION OF WATER FOR IRRIGATION

Source Stutler.Canyon.Creek
Name of natural water source (use separate proofs for each major source)

The water is diverted from its sourcevid a diversion structure, pipeline .& :unnamed ditches
Name of ditch, flume or pipe line

at the following point(s) within the SE4YNE% of Section 16, T. 12 N., R, 19 E., M.D.M.

List all points of diversion from this source, appending a sheet if necessary

See attachment
Describe as being within a 40-acre subdivision of public survey, and by course and distance to a section corner. If on unsurveyed land, it should be stated

(1) Name of claimant. Exnest. R.. Restana.. . Trustee of the Pestana. 1986 . Family..

Address. 1431 Atteherxry lane. ... , County of.
San Jose,
State of. California 95131 Telephone No. (..408..).....954=1.0.00

diversion structure, pipeline, ditches (See
Dam and ditch, pipe ling, flume, etc. attachment.)

(3) The date of the survey of ditch, canal, or pipe line wasARril 7. 1928 (See attachment.)

(2) The means of diversion employed

(4) The construction of the ditch or other works was begun PT10L to March 1, 1905

and comp]ctcdprlortOMarChl'1905 (See attachment.) °

(5) The dimensions of the ditch or canal as originally constructed were: Width on bottom............... feet, width
04n toi)ilapl@gtl ﬁéb‘?ﬂ...-..-.(.g.??fe&t&?ﬁ 1@%%951’..). ............. feet per thousand feet.

(6) The conduit basxthas not) been enlarged. see attachment.

NOTE—If enlargement or extension of ditch was made, supply information under (7) and (8)
(7) The work of enlargement of the ditch or canal was begun and

See attachment for information regarding
COMPIELED.neee e relocation of pipeline.

(8) The dimensions of the ditch or canal as enlarged are: Width on bottom................ feet, width on top
................ feet, depth......__..._feet, on a grade of................feet per thousand feet.
(9} The claimant is (}524%¥ an owner in the above-described conduit.

13.99 percent....(See.attachment.)
If claimant is an owner in the conduit, state interest held on this line




(10) The nature of the title to the land for which the water right is ciaimed is..fee

(11) Crops Of...-alfa-l-f—a-,----nat-i-v-e---hag-,---d-ive.rs ified-pasture
. e

have been grown upon the land irrigated. (e.g. alfalfa, native hay, grain, o}chard, meadow or diversified
pasture)

May 1 to.. October 15

{12) The water has been used for irrigation from
Day of month Day of month

of each year.

(13) List the year of priority for acreages irrigated prior to March 1, 1905, from all points of diversion
previously described, with corresponding subdivisions, appending extra sheets if necessary:

"13;9;5"" ...0..72.acres in the SEXNEX of Seclh......., T..128_, R..1§....E.
J1905. ., 7...42.acres in the NWANWX ' of Sec.14......, T..12N., R..19...E.
. 19.05..., ..15...6.2.acres in the. Wi NW of Sec.].4-ceeer , T..12N.... R..39.....E.
................ ) cemeeeneeena@CTES AN the of Sec.eeeceeeecey Ty R E. -
................ s ceeeeeneea@CrES N the of SeCeacneey Tuveoeeeee, R B, .)
................ s eeeemeeeeeneo-dCI®S in the of Sec.oeeeeecceeey Tacceeeeeeesy, R LE.
................ s woeereeeeemnmeadCres in the of Sec.ecereeccy Teeoiiieeceey Rueeeeceee B
................ s ceeeeneee-BCTES in the of Sec.oooceeeeeeey Ty, R E
................ s eremrenenmnnn-3CTES N the of Secnevveeeney Toeeveey, R B
................ ) reeeeneeenea8CIES AN the of SeC.ueoenceecy Toeeecceceey R LB
................ s sereemeneeendcreS in the ' of Seceooveewneeey Toeeeco, R B
................ ) eerereeeeenennnidCTES in the of Sec.cececney Teceeeceey R E
................ s weeeeeneea@CrES in the of Sec.veeeeeceey Toeveneenny R B
................ s eecemeemno—@cres in the. of Sec.ooeeeeaceey Tveeeeeeee, R LB
.......... 3 eemeemmemmeeenne acres in the of Sec...oeveeeeee N U SR E.
................ , ...........--...-acres in the nf éec..........._-, Teoeeeeeeeey R EL
................ ) —eeeeeeemena@CTES N the of Sec.ceeeeceeey Ty R B
............. S acres in the of Sec..oveeeeoe.. I R s R, E.
................ s eeeeeememmeeedCres in the of Sec.ovevneccey Taceieeveeeees, R EL
................ ) ceeereonennn--BCTES in the of SeCmrevecveceey Toveeeeeees, R E.
(14) The maximum acreage irrigated in any year was..23..76 acres.

(15) The water claimed has (has not) been used for irrigation each and every year since the right was initiated.



(16) The years during which no water was used for irrigation or during which the full water right was not used

were... See-attachment-. : _ ‘
If water was not used, or used in reduced guantity at any time, full information as to causes and duration of non-use should be

Nt - B

given, appending a sheet if necessary

(17) The claimant’s water right was (was not) recorded in the office of the County Recorder of

N

Douglas County, said record being at page....................... of Book. ... of

, and being a claim for..all_appurtenant rights.. ..

95.04 acre feet annuallyf water for the irrigation of......2.3..76

acres of land in the following legal subdivisions:

Division of Land Map, Gerald F. and Pamela F. Whitemire, Douglas

County Records, Book 1286, Page 552. Boundary..Line Adjustment.

Douglas County Records, Book 1088, Pages..370.and. 371

NOTE—Failure to record in the county in no way invalidates a water right, but if diich or right was so recorded, supply full information under (17)

(18) Water from the source given and through the works described is also used for the following purposes other
than irrigation:

Stock watering and domestic, January 1 through December 31 of each

. year.

(19) The character of the soil is9Xavelly sandy loam A continuous flow of..... 2853 ... cubic
(Sandy, gravelly, loam)
4.0

feet of water per second has been used to irrigate....2.3..76 acres of land and
acre-feet per acre per annum have been used to irrigate the crops.




(20) RemarksExrnest..R.. Pestana. claims vested. rights. o 13.99 percent

of th.waters. of. Stutler. Canyon. Creek. for irrigation.during the

period May. l.throngh Qciober 15 annually.to irrxigate.23.76.aCKes.

Sep. attachment  for.more complete. description of. claimn.of. vested

right

The undersigned, being first duly sworn, deposes and says that the facts relative to the appropriation of water

by.....Bxnest E. Pestana, Trustee are full and correct to the best of his knowledge
and belief.

send copies of notices to:
Milton L. Sharp, P.E.
1005 Terminal Way, #257

. 02 /
Reno, WV 893 Telephone No. (7/02\ 323-7006

¥

Subscribed and sworn to before me this.ﬂ A day of , 19?é

Notary Publi€ in and for the County of..... Lt LATAC e e

y [l
YVON 40 SHIANIONI JIVIE
Notary ngFsggE:%mH My commission expires 4"’ / f - M

Agpainmen Recorded in Washoo County TUTECh Hd 0B dado
No: 02-1024:2- EXPIRES APR, 18, 2000

$100 FILING FEE MUST ACCOMPANY prOOKIIAIFOTY )

(Rev. B-B%) 012080 e
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ATTACHMENT '
SUPPLEMENTARY INFORMATION, PROOF OF APPROPRIATION OF WATER FOR

IRRIGATION.
GENERAL

Claims of vested right by Ernest E. Pestana, Trusteg, to a portion
of the waters of Stutler Canyon Creek are supported by information
contained in a report prepared by Milton L. Sharp, P.E., State

Water Right Surveyor No. 784, titled Water Rights and Water

Resourcesg Investjigation, Sheridan Creek, Stutler Creek and Gansberqg

Spring, dated March 1993. A copy of the report has been submitted
to the State Engineer in support of Proofs of Appropriation filed
by Donald S. and Kristina M. Forrester, Donald T. and Peggy Hall,
Ron and Ginger Mitchell, Ernest E. Pestana, Robert S. Severson,
Theadore and Katherine A. Weber, Ron and Ginger Mitchell and Ernest
E. Pestana, Trustee, referring to the waters of Sheridan Creek and

Stutler Canyon Creek.
POINT OF DIVERSION

The water is diverted from its source, via a diversion structure,
pipeline and unnamed ditches at a point within the SE 1/4 NE 1/4
of Section 16, T. 12 N., R. 19 E., M.D.M. from which the southeast
corner of said Section 16 bears S ¥7° 10’ 24" E a distance of
2,892.59 feet. The waters of Stutler Canyon Creek are then
conveyed through a pipeline to a poiﬁf in the SE i)i SE 1/4 of
Section 15, T. 12 N., R. 19 E., M.D.M. wherejthé waféré of Stutler
Canyon Creek are commingled with the waters of Sheridan Creek in

the Sheridan Creek channel. The commingled waters are diverted



0L3355

from the Sheridan Creek channel at a point in the NE 1/4 SE 1/4 of
Section 15, T. 12 N., R. 19 E., M.D.M. at a point from which the
southwest corner of said Section 15 bears S 72° 20/ 31" W a

distance of 5,412.47 feet.
DESCRIPTION OF DIVERSION, ITEMS 2, 3, 4, 5, 6, 7 and 9.

- The water flowing in Stutler Canyon Creek is divegted from its
channel at a point in the SE 1/4 NE 1/4 of Section 16, T. 12 N.,
R. 19 E., M.D.M. and into a pipeline. Water is also diverted from
Gansberg Spring under Permit No. 7595, Certificate No, 1760, in the
SE 1/4 SE 1/4 of said Section 16, and the pipeline diversion from
Gansberg Spring joins the diversion from Stutler Canyon Creek at
a point in the SE 1/4 NE 1/4 of said Section 16. From the point
where the two pipelines join, the waters of Stutler Canyon Creek
and Gansberg Spring were originally diverted easterly from the
point of confluence via a pipeline located north of and aligned
approximately parallel to the south line of the N 1/2 of Section
15, T. 12 N., R. 19 E., M.D.M. and discharged to cultivated lands
located generally east of 0ld Foothill Road (now'Sheridén Lane) and
south of Centerville Lane, including the lands owned by the

Claimant.

At some date between 1966 and 1974 a portion of the pipeline
diversion from Stutler Canyon Creek and Gansberg Spring was
relocated. - From a point near the center of Section 15, the

pipeline was aligned in a southeasterly direction to Sheridan



SPLER

Creek. Physical evidence and a conservation plan map prepared in
1973 indicate that the pipeline crossed Sheridan Creek, then was
aligned approximately parallel to Sheridan Creek and extended to
a point approximately 200 feet east of 0ld Foothill Road where the
waters of Stutler Canyon Creek and Gansberg Spring were mingled

with the waters of Sheridan Creek and Barber Creek:

In recent years, the pipeline crossing of Sheridan Creek has been
removed, and the water diverted from Stutler CanYon Creek and
Gansberg Spring is discharged directly into the North Diversion of

Sheridan Creek.

The map which accompanies this Proof of Appropriation indicates
point of di&ersion and location and alignment of the pipeline as
originally constructed and as relocated in 1966 to 1974. Date of
survey (Item 3) for the points of diversion and original pipeline
location refers to date indicated on the map filed in the office
of the State Engineer by E.H. Sweetland, State Water Right

Surveyor, July 29, 1930.

The relocation of the pipeline during the period 1966 to 1974 and
the manner in which the water was used thereafter were contrary to
vested rights established by water use prior to 1905 with respect
to Stutler Creek water and are contrary to provisions of Permit No.
7595 and Certificate No. 1760 with respect to Gansberg Spring
water. The original location of thé pipeiiﬁé;ég"indicated.on the

E.H. Sweetland map has been used to identify lands which have



OGL 258

justifiable claims of vested right to the waters of Stutler Canyon
Creek and to identify place of use of the water appropriated from

Gansberg Spring by Certificate No. 1760.

The Claimant asserts claim of ownership in the pipeline and works
of diversion in the same percentage as he asserts claim of vested
right to the waters of Stutler Canyon Creek (Item 9). Also see

response to Item 13 and 20.

DESCRIPTICN OF CLAIM OF VESTED RIGHT AND DATE OF PRIORITY QF USE,

ITEMS 13, 15 AND 16.

The map which accompanies this Proof of Appropriation identifies
lands which have vested right to use of Stutler Canyon Creek water
based on evidence of use established prior to March 1, 1905,
continuing to the present time. Table 6-1, page 6-26, of the Sharp
report contains a summary of land areas by 40 acre sectional
subdivision which have verifiable claims of vested right and the
total annual appropriation based on duty of 4.0 acre feet per acre
during the irrigation season and 2.02 acre feet annual
appropriation for separate domestic use.

A tabulation of cultivated acreage within guarter-quarter sections
and type of cultivation is also provided on the map which

accompanies this Proof of Appropriation.

Date of priority of use for the vested rights ¢laimed to the waters

N
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of Stutler Canyon Creek cannot be determined precisely from the
historical record, but is known to be prior to March 1, 1905 from
a reference in Certificate No. 1760 to vested right from Stutler
Creek. The certificate of Appropriation, approved by State
Engineer George W. Malone in 1932, contains a statement that the
Génsberg Spring appropriation is supplementary to vested right to
waters of Sheridan Creek and Stattler Creek. (Stutler Creek has
also been know as Stattler Creek.) The State Engineer in issuing
Certificate No. 1760 was satisfied that the diversion of water from
Stutler Creek had been initiated prior to March 1, 1905 or he would
not have identified the use as a vested right. The Certificate
does not state an exact date of priority of use for the vested

rights for Sheridan Crieek or Stutler Creek water.

Because exact date of priority of use cannot be established, a date
of January 1, 1905 has been designated as the date to indicate a
use established prior to March 1, 1905. There is no evidence to
indicate that vested rights with an earlier date of priority of use

could be claimed for other lands not included in Table 6-1.

The historical record indicates that irrigation of lands now owned
by Claimant using the water of Stutler Canyon Creek ﬁas been
continuous since the use was initiated. (See Sharp Report,
Subsection 6.2.) The full water right was used in every year,
except during vears when the yield from Stutler Canyon Creek was
insufficient to supply the full wéﬁef fiéht:"bﬁfihg years in which

Il

yield was deficient, the maximum anolrt Of ‘water available was
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used.

Justification and documentation used to identify lands with vested
rights to Stutler Canyon Creek water are described in Subsection
6.2 of the Sharp Report. Historical evidence used to establish
date of priority of use is also cited in Subsection 6.2 of the

report.
DESCRIPTION OF PESTANA CLAIM OF VESTED RIGHT, ITEMS 13, 16 AND 20.

Claimant Ernest E. Pestana asserts claim of vested right to 13.99
percent of the water flowing in Stutler Canyon Creek at the
desigrniated point of diversion during the period May 1 to October
15 annually, .2852 cubic feet per second, not to exceed 95.04 acre

feet to irrigate 23.76 acres.

Table 6-2 of the Sharp Report (beginning on page 6-28) summarizes
vested rights for Stutler Canyon Creek water for all land parcéls
for which vested rights can be claimed. Land parcels are
identified by the Douglas County Assessor’s parcel number
designation. The map which accompanies this Proof of Appropriation
also includes tabulation of cultivated acreage for séparate

parcels. The Claimants own APN 19-212-41.

Claimant also asserts claim of vested right to a portion of the
waters of Sheridan Creek under separate Proof ‘of Appropriation,

supplementary to vested right from Stutler Canyon Creek, for 23.76

L.
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acres and asserts claim to a portion of the waters of Gansberg
Spring heretofore appropriated under Certificate of Appropriation
No. 1760, Permit No. 7595, supplementary to vested rights from
Sheridan Creek and Stutler Canyon Creek for 23.04 acres. Claimant
limits his claims to a maximum of 4.0 acre feet per acre from all

sources during the period May 1 to October 15.

Claimant alsoc asserts claim of vested right to a portion of the
waters of Stutler Canyon Creek for stock watering and for domestic

use during the period January 1 to December 31 of each year.



