'NEVADA

IN THE OFFICE OF THE STATE ENGINEER
: OF THE STATE DF NEVADA

.' ks

IN THE MATTER OF THE POSSIBLE FORFEITURE OF ‘ )

WATER RIGHTS UNDER PERMIT 20162 ) CERTIFICATE L)

6236 FROM AN UNDERGROUND SOURCE AMARGOSA ) o RULING .

DESERT GROUNDWATER BASIN (230) NYE COUHTY ) e A g : :
) #4497

GENERAL
Appllcatlon 20162 was’ flled‘

by E D McCoy on November 21,

f1961 to approprlate the unoerground waters w1th1n the Amargosa_

Desert Groundwater Ba51n Nye County, Nevada : Permlt 201b2 was

approved on Aprll 24 1962 for 2. 7 cublc feet per second (cfs} for
‘1rrlgatlon and domestlc use Certlflcate 6236 under Permlt 20162

was 1ssued on March 22 1967 for 1 o cfs of water not to exceedf
280 - acre feet annually (AFA) for the 1rrlgatlon of 70 acres of'

”land located within : the N% of Sectlon -35 T, 1bS : R 43E.

M D:B. &M The 901nt of dlver51on is located w1th1n the - NE& NW& of
sald Sectlon 35 g A portlon of Permlt 201&2 Certlflcate 6236 was
changed by Permlt 28828 Z More spec1f1cally, 120 AFA or water
appurtenant to 20 acres located in. the w& Sw& NE& and 10 acres'
located in’ the EY B3} SE& NW& of: Sald Section’ 35 were changed by
Permlt 28828 ' Therefore, 1n thlS rullng,‘the remalnlng portion of
Permlt 201&2 Certlflcate 6236 con31st1ng oI 1&0 AFA appurtenant;
to 40 acres, 1s con51dered ?flThe 40 acres are descrlbed as

_follows 10. acres located in’ the E& E¥ NE& Nwt, 20 acres in the Wi

NW& NE& (the 10 acres and the 20 ‘acres comblne to form one 30 acre
parcel whlch can also be 1dent1f1ed as APN 19 641 13) and 10 acres

‘in- the W& E% SE& NW& of sald Sectlon 35 (APN 19 641 17)

. II o )
_' On March 17 1993 Amargosa Resources Incorporated (ARI)
petltloned the State Englneer to declare certaln water rlghts.‘

'lFiIeTNoﬂIZdiézl:official'records_infthe office.offthefState_
Englneer . » ';w_ L - . e
2Flle 28828 officialhrecords~jil the;OIfiCeiof_:the;Statei
Engineer.
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forfeited. ¥ 'Permit"?D16é’ Certlflcate 6236 is 1ncluded in the
'petltlon The petltloner submltted records g01ng back to 1985 to
show the non-use of water The alleged per1od of non use for the_
purpose of thls forfelture proceedlng,‘ls 1985 through 1992
L e I11. . o .
' On May 1b 17 and 18 1994 the State Eng1neer conducted a
hearlng to allow the petltloner the opportunlty to’ prov1de the"
_foundatlon for the ev1dence tlled 1n support. of the petltlon 4

On Dctober 23 1996 a hearlng was' held ‘to, con51der the‘
p0551b1e forfelture of Permlt 20162 5 Certlt1cate 6236 S }The
petltloner ARI d1d not appear at the hearlng ' o

T S o AR ‘

At the hearlng to con51der the forfelture of Permlt 20162 .
Certlflcate 6236 admlnlstratlve notlce was taken of reCOrds in the
offlce of the State Englneer and ot the record developed at .the
pre hearlng conference, February, 1994 at the foundatlon hearlng,
May, 1994 and at all the prev1ous hearlngs on the 1nd1v1dual water
rlghts 1 ' ' ' '
' V. L : - .
_ At tne hearing, .the. water rlght holder moved to dlsmlss the'
petltlon regardlng Permlt 20162 Certlflcate 523b 'on the groundsh

that ARI dld ‘not- appear& to present ‘ev1dence and testlmony‘

e . ; .
,'.'* Ol . ).p_ v N s . J, - B
e Coe T . ) LT

-supportlng 1ts petltlon to declare the forfelture of Permlt 20152'

':,“A

3Exhlblt No! s 1 and 2 Publlc Admlnlstratlve Hearlng before

the State Englneer May 16 18 1994 - ST o
4Exhlblt No 7 Publlc Admlnlstratlve Hearlng betore the State;

Englneer May 16 18 1?94 u“fa,==y',_ ﬁ'“lu o :

5Exhlblt No 272 Publlc Admlnlstratrve Hearlng before the:
State Englneer October 23 1996 "Qtﬁ. : _‘. < oo .

-

. 6Transcrlpt p 5} Publlc Admlnlstratlve Hearlng before the:
State Englneer, October 23 1996 ;“ttjn,.,
- ?Transcrlpt pp 10 11 Publlc Admlnlstratlve Hear1ng before
the ‘State Engineer. October 25 1996,
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Certificate 6236.8 In addition, a motion to strike ARI's exhibits
was entered, based on ARI's failure iq_'appear and make 1its
witnesses available for cross examination.’

The Hearing Officgr.stated that .the State Engineer has the
statutory authority tongclare a fo;feiture'qf‘water rights in the
absence of a third part? petition, as provided ig KRS 534.090. The
evidence submitted at the foundation héaring is on the record, was
subject to cross examination, and stands on its own, even in the
absence of expert testimoﬁy that was‘pfovided in past hearings by
ARI's wltnesses. The Heaﬁing Officer ﬁound that where evidence of
a possible forfeiture of watef rights éxisfs, it must be pursued,
regardless of who appears or -does 'not appear to support such
evidence. The Hearing Officer further found that the hearing
should rightfully proceed. The motion to dismiss and the motion to
strike were denied.’

VI.

Mr. Bill Quinn, who performed the pumpage inventory in
Amargosa Valley in 1990, is no longer an employee of the Division
of Water Resources. The water right holders had the opportunity to
submit questions for Mr. Quinn prior to the hearing, that would be
answered 1n writing and be made a part of the record. No
guestions for Mr. Quinn were submitted.

FINDINGS OF FACT
I.

The State Engineer has taken annual pumpage inventories in the

Amargosa Desert Groundwater Basin since 1983 for the purpose of
overall basin management. The annual groundwater pumpage inventory

for the Amargosa Desert Groundwater Basin, for the vears 1985

ETranscript pp. 5-6, Public Administrative Hearing before the
State Engineer, October 23, 1996.

9Transcript pp. 6-7, Public Administrative Hearing before the
State Engineer, October 23, 1996.

YExhibit No. 272, Public Administrative Hearing before the
State Engineer, October 23, 1996. :
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through 1991 shows that no irrigafiéh occurred under Permit 20162,
Certificate 6236.!! The inventory also shows that one acre was
irrigated in the vears 1992 and 1993, The inventory refers to
domestic use and a small field that was irrigated in 1992 and
19931

The high level aerial photographs from 1989 and 1990 clearly
show the place of use of Permit 20162, Certificate 6236.10  The
color, shading, and texture of the 10 acres identified as APN 19-
641-17 in the photographs 1s the same as the surrounding
uncultivated land, indicating that it had not been irrigated for
many years. The photographs show that portions of the 30 acres
identified as APN 19-641-13 were cleared.

The Settlemeyers own the 30 acre parcel identified as APN 19-
641-13. Mrs. Settlemeyer testified that hér husband raised about
50 head of cattle on the property from 1985 through 1989 and pigs
from 1990 through 1995.13 In 1987, her husbhand planted about 400

12

fruit, chestnut, and pistachio trees.'* The property was surrounded

by a chain link fence and flood irrigated from the certificated
well with a diesel powered pump.“ ‘

The State Engineer finds that the evidence and testimony
regarding the use or non-use qf water on the Settlemeyer property
(APN 19-641-13), is inconclusive. The State Engineer further finds
that the pumpage inventories, the testimony of those who performed
the inventories, and fhe aerial photographs afe clear and
convincing evidence that water was not used on the 10 acres

identified as APN 19-641-17 during the alleged forfeiture period.

11Exhibit No. 10, Public Administrative Hearing before the
State Engineer May 16-18, 1994,

12Exhibit Nos. 19, 20, and 21, Public Administrative Hearing
before the State Engineer May 16-18, 1994.

13Transcript p. 72, Public Administrative Hearing before the
State Engineer, October 23, 1996. IR

Wrranscript pp. 73-74, Public Administrative Hearing before
the State Engineer, October 23, 19%6. - . -
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. CONCLUSIONS
_ 3 I o ‘
The StatewEngineer.hae jurisdiction in this,matter.”‘
S 11, | '

Fallure for a perlod or flve consecutlve years on the part of

a water rlght holder to use beneflclally all or any part of the

underground water for the purpese for whieh the right'is acdﬁired;'

works .a forfeiture of the water right, to the extent of the non-
use .t - ‘ '
' I1I. 7

Because the law dlsfavors a forfelture, there must be clear

and convincing evidence of the statutory perlod of non—uee, for the

State Engineer to declare a forfeiture.17
The evidence regarding the use or noneuSe of water on the 30
acres of land 1dent1f1ed as APN 19-641-13 .is 1nconclu51ve;_ The
State Englneer concludes that thlS portion of Permit 20162
Certificate 6236, amounting to 120 AFA, is not'declared‘forfelted.
o : | v , - o |
~ Regarding the'remainder of Permit 20162, Certificate. 6236,
amounting. to 40 AFA abpurtenant to the 10 acres identified as APN
19-641-17, the State Engineer concludes that there 1s clear and

‘convincing evidence of ‘continuous non-use exceeding five years.
“The State Engineer further concludes that thlS remalnlng portlon of
-Permit 20162, Certlflcate 6236 is forfeited.

BNRS Chapters 533 and 534. |
Nrs 534.090. | - | f{j

Ugown of Bureka v. Office of the State Eng'r of Nevada, 108
Nev, 826 P.2d 948 (1991). _ S .

N
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" The right to benef1c1ally use the water approprlated under
that portion of Permit 20162 Certlflcate 6236 appurtenant to 30
acres of land 1dent1f1ed as APN .19< 641 13 amountlng to 120 AFA 1is
not declared forfelted The rlght to benef1c1ally use the water
appropriated under the‘~rema1n1ng portlon w”f Permlt 20162

' Certificate 6236, amounting ‘to 40 AFA appurtenant to APN 13-641- 17

is hereby declared forfelted on the grounds that the water was not .
placed tq beneflclaltuse for_a‘cont;nuqus.perlod_of time exceedlng

five vears.

MICHAEL TURNIPSEED P E
tate Englneer ;g;a TR AN
T ;\) 8

RMT/JCP/ab

~Dated this _;4th day of

February 1997




