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nl THg OFFI~E ,oF'THE . STATE ENGINEER 
" ;,OF :rHESTATK OF NEVADA, 

, . ~ ~., .. 

IN' THE MATTER 'OF 'THE,POSSIBLEFORFEITUREOF ) 
WATER RIGHTS UNDER PERMIT' 20162, CERTIFiCATE' .. ) 
6236 F,ROM AN UNDERGROtiND,SO,URCE,.AMARGOSA·.~,' ,J 
DESERT GROUNDWAT ERJ3AS IN (230) ;-NYE:-:COUNTY, ') 
NEVADA. ) 

GENERAL 
... -" ,I ~'_~ : . 

, RULING 

14497 
'-,. . 

• ' APplicatioh20162 was 
. . ',," .... -.,' ," ~.i ~ 1 , 

f iled ,~b~ ,R!; D:, Mc'Coy on November . 21, . 

1961" .to 'appropriate th'eundeigr,otfnd'!waters'~ withlnthe . Amargosa 
.. .., - .. ".' , :', '.,,: ~ :"f • "":--?"",<,,,-,._'''':- "':. - .'.;' .': r, .. , .', .. 

De sertcirouridwat er . Bas,in;' NYE) \'C6Ui\t y, .. Nev ada;' )'ermi t 20162 was 

approved on April 24/,i962,:for2:7 cubic:ie~t'per second (cfs)fo~ 
: ", '. " ',_ ',. ~ " f:", ,', ; I: _~ .,~ ,--;:', -'," ""> .. ' 

irrigatiori and dom,estic lise .. 'Certif'ie 'ate6:B6 under Permit 20162 

was i1?sued'on Mar~h24,'196 7 ,f9~1. Pefs of water not to ~xceed 
280 :acre ,feet' annually (AFA) , f~r the ·.irrigation ,0£70 acres of . .. . .. " - ..... ~ '. ' , ' 

limd, 'located within ,the Nt of Section 35,' T.16S;; R:49E., 

'. M.D,;B.:&M. ,The point of .diver,sion is located within the NEt NWtof . 

said Section 35) A p~rtion of Permi~ 20162, Certificate 6236 was 

changed hYPermi t '28828.' 'More specif i6ally, 1;20 AFAo£ '. water 

appurtenant. to 20 ,acres located in, the wt swt NEt~rid .10 acres 

loca~edin the'.Et' Et' s~t' NWt of' said Section 35 werecharigedby 
.." - ~ ,. , 

• 

Permit 28828',' ,Therefor.e, 'in this ruling, the remaining portion of 

~erl1lit20162 ,Ce:tt:ificate 6'236 ,consisting of 'lfiOAFA, appurtenant 

to . 40 ad"es, , is considered." . The 40 acres'" are .'described . as 

follows: '10. a'cres "located in'the Et Et NEtNWt;' 20 'ac'n~s in the wt 

m-i't NEt (ttie 10 acres arid'the 20 acres combine to form' one 30 acre 

par<::el. which .. Can'i'"lsObeide~t.ified as APNi9-641-13) and 10 acres 

in, the WtEt ,SEt NWt of said Section 35 (APN 19'::641;"17). 

II . 

On March' '17, .1.993;' Amargosa. Resources,. Incorporated,(ARI) 

petitione,d 'tlie Stat!3 Engineer to declare certain .. water' ,Fights' 

IFile'No .. 20162, '6:t:'iicial records in the offic~. of the. State 
Engineer . 

. 2Fil~28828, official records ,l.n the, Office of, the :State 
Engineer. 
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forfei ted. 3 ',Permi t20162, C~r1::ifii::ate 6236 is included in the 

petitiorr.Thepetitioner ~ubniittedrec::o:i:ds\goingbaCk~01Q85 to 

show ,the non..,~seof 'water.' The alleged period of non-use , for the 
" " . 

pilrpose of this,forfe;iture proc'eeding, is 1985. through '1992. 

III: , " 

On' ~aY'16, 17, and 18, :1994, the ,State Engineer' conducted a 

hearing to allow, the p~t'itioner the opportunityt6 provide the 

fOUl:1dat:lonfor the, eviden~e' filed in support of the petit,iol}.4,' 

On October }23, 

possible forfeiture 

1996, a h,earing" was held 'to, 

Of, 'Permit' 20162,' Certif icate 

peti tioner ,ARI, 'did not . appear at the hearing. 6, " 

IV. 

conside:r the 

~23'6Y 'The 

At the hearing .' to consider the forfeiture of Permit 20162, 

Certi'ficate 6236, administrative notice was taken of records, iil the 

office of the" St~te , Engineer' and of 'the record develo~ed a:tthe 

pre-hearing conference, February, 

May, '1-994, ~nciat all the previous 

rights .1 

1994"at the fou~dation hearing, 

hearings on the, i.ndividual ',water 

V. . .,' 

At ,the heanng" the"water right holder moved ,to dismiss the 

petition;egardingpermi( 20162,Certificate 6236, onttie,grounds 
1 - " C', • 

that, ARI did not ,appear to present evidence and ' testimony 

sUPPQ'rting it!; pe.tition~<;>declaret~e forfeitur,El, of Permit 20162, 
" .. ~ 

;,-f " J.; 

,3gxhibi t NO,':;;" 1, arid 2 , PUbli~Ad~iri~~~rativeHeaFing before 
the8tate.~n'gineer 'liay1:6:",~8, t994. " 

4 EX'hibit NO,. 7', ",~~,~:li~ Adrnlcni~irat~'ve,. flear~;~gbefOre theSbat,e 
.I : Engineer May 16-18; '19'94'; . (, 

'. .' ,- . .",' . ", -.. ' " ., 

5EXhibit 'No. :212, 'P'ublie' , Admi'nishative 'Hearing 
State Engineer October 2'3'/1'996,.' ,:,., .•. ' ',', .' ,:; ',', 

, . . ,',' 

6~ransc'riptP.: 5, pGblic Administratii~ Hearing " before the 
State.Engulee'r', October 23;' 1~~6:o :', C \' 

,:, lTf~nscr'i~tPp.H).,,11, .' F'ubbc"Adininistrati ve 
the state Engineer October 23, ,1;996,. ' " 

Hearing·b'efore 
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Certificate 6236. 8 In addition, a motion to strike ARI's exhibits 

was entered, based ,on ARI's failure to appear and make its 

witnesses available for cross examination. 1 

The Hearing Officer stated that, the State Engineer has the 

statutory authority to declare a forfeiture,of'water rights in the 

absence of a third party petition, as provided in NRS 534.090. The 

evidence submitted at the foundation hearing is on the record, was 

subject to cross examination, and stands on its own, even In the 

absence of expert testimony that was provided in past hearings by 

ARI 's witnesses. The Hearing off icer found that where evidence of 

a possible forfeiture of water ri~hts exists, it must be pursued, 

regardless of who appears or' does not appear to support such 

evidence. The Hearing Officer further found that the hearing 

should rightfully proceed. The motion to dismiss and the motion to 

strike were denied. 9 

VI. 

Mr. Bill Quinn, who performed the pumpage inventory In 

Amargosa Valley in 1990, is no longer an employee of the Division 

of Water Resources. The water right holders had the opportunity to 

submit questions for Mr. ,Quinn prior to the hearing, that would be 

answered in writing and be made a part of the record .10 No 

questions for Mr. Quinn were submitted. 

FINDINGS OF FACT 

I. 

The State Engineer has taken annual pumpage inventories in the 

Amargosa Desert Groundwater Basin since 1983 for the purpose of 
overall basin management. The annual groundwater pumpage inventory 

for the Amargosa Desert Groundwater Basin, for the years 1985 

8Transcript pp. 5-6, Public Administrative Hearing before the 
State Engineer, October 23, 1996. 

9Transcript pp. 6-7, Public Administrative Hearing before the 
State Engineer, October 23, 1996. 

10 Exhibit No. 272, Public Administrative Hearing before the 
State Engineer, October 23, 1996. 
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through 1991 shows that no irrigat\on occurred under Permit 20162, 

Certificate 6236. 11 The inventory also shows that one acre was 

irrigated in the years 1992 and 1993. The inventory refers to 

domestic use and a small field that was irrigated in 1992 and 

1993. li 

The high level aerial photographs from 1989 and 1990 clearlY 

show the place of use of Permit 20162, Certificate 6236. 12 The 

color, shading, and texture of the 10 acres identified as APN 19-

641-17 1n the photographs 1S the same as the surrounding 

uncultivated land, indicating that it had not been irrigated for 

many years. The photographs show that portions of the 30 acres 

identified as APN 19-641-13 we~e cleared. 

The Settlemeyers own the 30 acre parcel identified as APN 19-

641-13. Mrs. Settlemeyer testified that her husband raised about 

50 head of cattle on the property from 1985 through 1989 and pigs 

from 1990 through 1995. 13 In 1987, her husband planted about 400 

frui t, chestnut, and pistachio trees .12 The property was surrounded 

by a chain link fence and flood irrigated from the certificated 

well with a diesel powered pump.14 

The State Engineer finds that the evidence and testimony 

regarding the use or non-use of water on the Settlemeyer property 

(APN 19-641-13), is inconclusive. The state Engineer further finds 

that the pumpage inventories, the testimony of those who performed 

the inventories, and the aerial photographs are clear and 

conv1nc1ng evidence that water was not used on the 10 acres 

identified as APN 19-641-17 during the alleged forfeiture period. 

llExhibi t No. 10, Public Administrative Hearing before the 
State Engineer May 16-18, 1994. 

12Exhibit Nos. 19, 20, and 21, Public Administrative Hearing 
before the State Engineer May 16-18, 1994. 

13TranscriPt p. 72, Public Administrative Hearing before the 
State Engineer, October 23,' 1996. - , ' ) . 

14Transcript pp. 73-74, Public Administrative Hearing before 
the State Engineer, October 23. 1996. 
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CONCLUSIONS 

I. 

The State Engineer h~s jurisdiction 1n this. matter, 15 

II. 

Failure for a period of five ~onsecutiveyears on the part of 

a water right holder, to use beneficially all or any part of the 

underground water for the purpose for which the right is acquired, 

works .a forfeiture of the water right, to the' extent of the non­
use .16 

III. 

Because the law disfavors a forfeiture, there.must be clear 

and conv1nc1ng evidence of the statutory period of non-use, for the 
State Engineer to declare a forfeiture .11 

IV. 

The evidence regarding. the use or non-Use of water on the 30 

acres of land identified as APN 19-641-13 is inconclusive, The 

State Engineer concludes that this portion of Permit 20162, 

Certificate 6236, amounting to 120 AFA, 15 not declared forfeited. 

V. 
Regarding the remainder of Permit 20162, Certificate 6236, 

amounting to 40 AFA appurtenant to the 10 acres identified as APN 

19-641-17, the State Engineer concludes that there is clear and 
convincing evidence of continuous non-use exceeding five years. 

The State Engineer further concludes that this remaining portion of 

Permit .20162, dertificate6236 is forfeited. 

Nev, 

IINRS Chapters 533 and 534. 

i6 NRS 534.090. 

1JTown of Eureka v. Office 
826 P.2d 948 (1991). 

of the State Eng'r of Nevada, 108 



• 

:~i 
" :! 
:1 

i' 
II 
,I 

I 

Ruling 
Page 6 
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RULING 

The right to beneficip.lly use thewat~:r;appropriated under 
t '" ,,_, " - " 

that portion ofPermit2Q162,'Ceitificate~236Sppurtenant to 30 

acres 9f land identified ali? APN,19-=641'-13 amounting:to 120 AFA is 
r - , 

not declared forfeited. The right to'beneficially'use the water 

appropriated under the'~ remaining port.ion 9£ Permit' 20162, 

Certificate 6236, amountin:gto 40.AFA appurtenan:t to APN 19-641-17 
is hereby declared forfeited on the grounds that 'the water was not. 

placed to beneficial use fora.continuous'periodof time exceeding 

five years. 

RMT/JCP/ab 

Dated this 1.4th ' day of 

____ F~e_b_r_u_a_r~y __ , 1997.,' 


