
-,. 

• 

• •• 
, 

• 
il 
il 
'i , 

, , 
i; , 
" 

. 

IN THE OFFICE OF THE STATE ENGINEER 
OF THE STATE .OF· NEVADA -

IN THE MATTER OF CANCELLED PERMITS')' 
53700 AND 53701 FILED TO CHANGE THE) 
POINT OF DIVERSION AND PLACE OF. USK)' 
OF WATERS PREVIOUSLY APPROPRIATED) 
FROM AN UNDERGROUND SOURCE WITHIN ) 
THE PLEASANT VALLEY GROUNDWATER ) 
BASIN (88),. WASHOE COUNTY, NEVADA, ). 

GENERAL 

1. 

RULING 

Application 53700 was filed on July 20, .1989 by George Poore 

and Merle a. Winburn to change the point of diversion and place of 

use of a O. 781 cubic foot per second (cfs), not to exceed 63.0 
. . 

acre-feet annually, portion of the water previously appropriated 

under Permit 49324 for quasi-municipal purposes for use within the 
.. .' . . 1 

SiNEt, NEt NEt of Section 34, ·T.18 N., R.l9 E., M.D.B.& H, The 

proposed point of diversion is described as being located within 
. the SEt swtoI'said Section 34'i.~'ermit 49324 was approved by the 
State Engineerio~ M~yk i 1~89 .. 

Application 537d1~~'sU'iled on July 20, 1989 by Merle B. 
.' ' -, - - . '., • ~ , , l. 

Winburn to change .t.he 'point of"diversion and place of use of 0.02 
- . ;- :, ... -;:' , , -, ',,' 

cfs, not to exceed 11. 0 acre~feet annually i of the water previously 

appropriatedund~r,permit46$58 for qu~si-municipar purposes for 
. ' ' :' : I ,~ "I', ': ~"-. , " . ' . , 

use within the stNEt,. NEt NEt of Section 34, T.18 N., R.19 E., 
M.D.B:& M.l T:h"!l,}ropp,?ed,poiptof diversion is described as being 
located within the SEt swt of said Section 3.4. Permit 46958 was . . 
approved on SePtembEi:t4-; 19S1,to change the place of use of Permit 
42760, 

lFileNo .53700, . official records of the Office of the State 
Engineer, 

lFile No. 53701, official records of the Office of the State 
Engineer. 
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Applications 53700 and 53701 proposed to combine 74:acre-feet 
, 

of water at the new point of diversion to 'serve 66 lots within the 

place of use. ,rtie owner' of record, ,Nell J. Redfield Trust, 
':: ,'<'~~ ".> ,~'\"",.-

acquired Applications 53700 and! '53701 on or, about July 28, 1989 .. 

Permits 53]OOt and ',5370l'cwere' granted by the State Engineer on 

December 30, .)9"9J,.);' u'nd~'r br;>'t4perrrllts 53700 and 53701 proof of 

completion ';{~~rk wa~ ,fir,fit du~it9 'be filed in the Office of the 

State Engineer on Qr b:e:f6r~ October ,f~.' :1992. Pr·oof of benef ieial 
. \ ~ I. 1';:. ~I." ( . 't . 

use of the waters under Permit 5370.0, was first due to be filed in 

the office <if :the State'Engi~e!'!to~' or before October 4, 1996, and 
\\ \" .', . ." ,':, ,J ' ' ",' .\ I,; 

under Permit 5P01 on' or'beiore, 9ctober 4, 1993. 

JI. 
On October ,5', '1'9'95," 'the'state Engineer sent notice to the 

permittee that it h,adna't"cQmplied with the permit terms in that it 

had not timely fil~'dproof ~f,completion of work as required under 

both Permits 53700' and "53701, and had not timely filed proof of 

beneficial use as required under Permit 53701.1-1 

III. ' 

On October 16, 1995, the permittee filed applications for 

. extension of time for filing proof of completion of. work and proof 

of beneficial use' under Permits 53700 and 53701 and explained l.n 

,part the following reasons for needing the extension of time: 

That the ~(p)ermittee has been actively and aggressively 
marketing the real property to which this permit is 
appurtenant" ; , . 

That "(t)he Charter of the corporation, precludes the 
Trust from actually developing the real property"; 
"( a )ccordingly, the Trust must sell the property, the 
subject of ' this water right, to a 'developer', who will 
obtain the necessary local and state approvals"; "(t)he 
Trust, therefore, is not a builder or develop~r"; 

That "(t)he national economy, the local economy, and the 
fact that large blocks of land are readily available 
within the Truckee Meadows and surrounding areas, has, to 
some degree, hindered the sales"; '~(a)ccordingly, the 
Trust must retain the property and maintain'its highest 
value,fI; 
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That it (s )a1es of real property' in the' area are pending"; 
"the State ofNevada;Pepar:tJOent of Transportation, has 
condemned: by ·eminent.dgma·:i:n, cer.tain real proper.ty owned 
by permittee"; !'(a)lthough not included within the place 
of· the subject. wl;lter"rights, such action reduces the 
ability of ·per.(llit.tee .. to st.jccessfully market its real 
property"; ".: · ... i "'. 

That "(p)ermittee was one of the owners o'f Galena Resort, 
which entity owned a large portion of Mt. Rose";, '.'(o)n 
August 12, 1994, escro.wclosed i wherein the United State.s 
Government acquired the property· owned by Galena Resort"; 
"(d)uring the pendency of the long escrow, permittee was 
unaware of 'whetherthe escrowVlould close or not"; 
"(t)hat deCision had a large part in. determining how the j 

waters depicted in this permit should best be put to a 
beneficial use"; ·arid· .' . . .. 
That "(p)ermittee has, in addition to the above, suffer·ed 
delays pending conclusion of the recent. Nevada. 
legislature"; "( i)t was unknown exactly what entity; 
meaning Westpac utilities or washoe County; would 
actually serve water to the real property covered by this 
permit"; '!(s)ince 'that issue has now been resolved, 
permittee is working closely with 'Washoe County, 
attempting to integrate these water rights into Washoe 

. County's existingsystetns"; "(u)ntil such resolutions are 
60mplete,. permittae 1S unable to place the water to a 
benef icial use. "H . 

IV. 

By letter dated May 15, 1996, the State Engineer found that 

three extensions of time had been granted to complete the diversion 

. Vlotkf) and file the proof of completion of the work under Permit 

53700. One extension of time had been granted' to hIe the proof of 

completion of work under Permit 49324 before Permit 53700 was 

approved. A .total of' four extensions of time h<J,d already been 

granted to file proof o£completion of work under Permits 49324 and 

53700. 

Three extensions of time had been granted to complete the 

diversion works and fUe the proof of completion of the work, and 

tvm eKt~nsions of time. had been granted to establish' benefidal use 

and file proof of bimeficial use under Permit 53701. Five 

extensions of time had been granted to file the proof of beneficial 
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use under perm*t 'f69S1)I~befQqiI'.~tmil, 5:'701 was approved. A, total 
of seven extensions of time had already been granted to file proof 

of beneficial u~e u'nd~i !\,er.riliti~_46958 ahd53701. 
The' State Enginee,' found from the request for exte.nsion of 

time, that as the. wat.er. right oWl1er is precluded from actuallY 
developing the property and Isunable to' complete the project 

wi thin a reasonable per iod of t.ime,. good cause ha'd riot 'been 
demonstrated to grant the requested extensions of'time. Since the" 

- , 

owner is precluded from developing. the 'property, any uncertainty, 
delay or adverse effect resulting from the pendency of. the long. 
escrow regarding Galena Resort, or from the Nevad<:l legislature's 
resolution of water service jurisdiction,' or from' economic or 
market ~onditions was irrelevant concerning the ability of the 

,owner to establish beneficial use in compliance with the permit 
requirements. -

The State Engineer further found that retaining a water right 
permit for an indefinite' period of time for the proposed, 

prospecti ve, or pending sale of land to which the" permit is 
appurtenant. or pending negotiations to integrate the petmi~ into 

the Washoe collnty water system, without reasonable progress to 
establish beneficial use, was contrary to tha intent of Nevada 

Water Law. 
v. 

PUrsuant to NRS 533.395, the permittee timely filed a 
petitibn. requesting review of the cancellation. After all 
of interest were duly noticed by certified mail; a 

written 
parties 
public 

administrative hearing was held on,July 11, 1996, at Carson City, 
Nevada, before representatives of the Office ,of the State 
Engineer .. J 

3Transcr ipt, public 
Engineer, July 11, 1996. 

administrative hearing before the' State 
(Hereinafter "Transcript".,) 



• 

• 

i: 

I 
1 

~ 
I' 

I 
" I 

il 
.' 
I' 
,I 
I 
I I 
II 
I, 
i 
II . 

, 'i 

Ruling 
Page 5 

,; 

FINDINGS OF FACT 
.I .. ' 

Testimony was ptovid8d ~t the public'administ~ative hearing 
, ,', 

that washoe county op8ratefvtwo water systems, the Mount, Rose water 

system and the Timberline water system,in the' local area 
identified as the place'of use u~der Permits 53~00 and 53701. 4 At 
the present time the two~ater system~ are not connected; however, 

washoe County has plans to· connect the systems in the. future. 5 
Testimony was further provided that before Washoe County would 

, " 

approve any development a,t· the- place of use identified under 
Permits. 53700 and 53701 Washoe County would require a sewer system 
be in plac8, ,as opposed to septic tank systems of waste disposal. 
As a sewer system is not available to serve this property at the 

present time Washoe County would not likely approve a project for 
development at this time on the land covered by the permits. 6 . Even 
i'f the permittee were to complete the works without the sewer in 
place building permits would not be granted,at the place of use?' 

The State Engineer finds that the issue of inability to 
proceed due to the fact ,that sewer service is unavailable is new 

informa:tion not previously presented to the State Engineer 1n the 
request for extension 'of time, :;nd in effect precludes anyone from 

proceeding 'to perfect' the water rights at the place of use 

identified und<ilr Permit 53700 and 53701 for the immediate 'future. 

II. 

Testimony also iridlcated that a sewer system shoul~ be under 
construction by the end of 1996, to be completed by 1997,which 
would put a sewer main interceptor t mile fro~ the place af us8, 

. 
4Transcript,' pp. 20 -21. 

5Transcript, p. 20., 

'Transcript, pp. 26 - 27. 

lTranscript,:p. 27. 
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and that the 'Timberline s~bdivision, which is located between the 

maln interceptor and the place ,of 'use is al:ready ,sewered. 

Therefore, by the end of 1997 a sewer connection should be only a 

few hundred feet from the place of use identified irithe permits. S 

The State Engineer finds'that any development of the place of use 

appears to be prec::luded until ,at least the end of 1997 , , the 

timeframe anticipated for having a sewer connection available to 

service the property identified a~ the place of use. h -" - , 

III. 

Testimony was.'provided at, the public administrative hearing 

that when the ,permif.t'e~" p~~chased Permits 53700 and 53701 the 
- " <> ,. '; , ,. 

seller agreed to have ~nfia~~rVc~ure. in place that would s~pply 

water to the '16t"p , tdentit'iedupder • the permits. 9 . However, the 

seller did rio'i' have ~~~'.':i:nfrastructure' in plac.e or the well 

capaci ty t,6 complet'e' the .,s~ller' s obligation under the agreement 
\ ' ~ '" 

with the permittee .10 F~rther,' the seller passed away before 
1'" ',... -' ". } " • ,~'.-, .... -

fulfilling, his:' 'contractual ,'" obligation . with regard to 
. • - ,--'-~.~ , ' 'i " ~, '. _ ~ ':1:; , ~ 

infrastr,ucture., Howeve.~, ': Washoe County lS working with the 

permittee to resblv~ ~he problems l~ft from the seller'p faiiure to 

complete the con~ra~~{i~L\obri.ga~ionp .11 The State Engineer finds , ' 

that the infrastructur'e pr~bleins and resultirig demise of the person . .,. ',,' '., . 
contractual·ly·responsible,;,for the infrastructure has hindered the 

~ermittee from proceeding with development of the water source; 

however, the State ingineer'further finds that the petmittee has 

been working with Washoe County in attempting to find a'resolution' 

to the infrastructur.e problem. 

8Transcript, pp. 33 34. 

9Transcript; pp. 29 - 31. 

10Transcript, pp. 45 - 46. 

llTranscr ipt, p. 32. 
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'CO\llCLUSIONSOF LAW 

c ~:.' fl. "., 
The' StaieEngineer:' ha's jurisdiction over the parties and of 

the subj ect' matter:0.f 'this atticiu':imd determination :12 
, t; ";" 

It: . ~;, 
, NRS 533.390 (,2 l'prov,idesthat; if a person holding a water right 

< •• , '- ~', ,'. I;: \< ',;, '; ~ ", " -', -, . 
permi t .fails to tinielY~cHle' the pr~of . of . completion. of work the 

State Engineer shali:notif;y the person that the permit is being. 

held for cancellatioI1,~ndShould the holder within 30 days fail to 

file the required documentation, the State Engineer shall cancel 

the permit. Hm.[ever, NRS 533.390 (2) provides that the' state 

Engineer may in his discretion for good cau~e shown, upon 

application made prior. to the expiration of the 30-day period, 

grant an extension of time in which to file the proof. of completion 

of work. 

NRS 533.410, applicable to the filing of proof of beneficial 
" 

use, provides ,that the State Engineer may for good cause shown, 

upon application made prior to the expiration of the 30-day period, 

grant an extension of time for filing proof of beneficial. use of 

the waters .. 

:i. NRS 533.395 provides that if, at any time 1.n the' judgment of 

the State Engineer, the holder of any permit is not proceeding with 
. , 

good faith and reasonable diligence to perfect. the appropriation, 

the state engineer ,'s'hall require the submission of such proof and 

evidence as may be necessary to show a compliance with the law.· 

The permittee argued that the State Engineer did not comply with 

NRS 533.395(1) in tliat the State Engineer did not first,require the 

submission of such proof and evidence as may be necessary to show 

compliance with the law before cancellation of the permits .13 

12 NRS Chapters 533 and 534. 

13Transcr ipt, pp. 9 - 12. 
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The State Eng,ineer concludes that NRS 533.395 (1) provides the 

State Engineer with an 'additional avenue for requiring' information 

as, 'to, goo,d faith and' dUe diligence other than that provided 'for 

under the provisions of NRS5:3,3.390 and NRS533.410 which allow fqr 

applications for extension of time 'for 'filing proof of completion 

and proof, of benef icial, use, ;ind, that a separate request by the 

State Engineer~f'ot, tM~ubmls'siSilof proof arid evidence is not 

, required' outside ',the, 'proce;s" ~{ the, ,application requesting' an ' 
., I( J'- .'., A ' ~ _' ,_ '<~ " _ .• \ , .' '. 

extension of 'time. T,he" ext'ension of time form requests detailed , ' . "', . .. \. ( , . 

informatio ll as"to,the ,J,easons for the ,water right not being 

perfecte'd a:nd~ddit'iona:l p'Clges may be ,attached if required for a 
full explanat{~n~ ,'\', 

- .' ., . 
On januaryT3;,1'9,95'"the permittee was informed by letter from 

" , 

the 'State Engineer,' tl1a.t, ,uhless substantial progress was made or' 
~ , ,': . 

significant mitigating; circumstances existed future applications 
. ,.,' . - . 

for extensions' ,bf:time \.!ould be denied. ' The permittee had, the 

opportunity in .its applications for extens,ion of time to, provide 

the State Ehgineer With any additional proof or evidence" of its 

good faith, and reasonable diligence in perfecting the 

appro'priation. ,Th,e State Engineer concludes that the permittee is 

1 mistaken in its :interpretation of NRS 533.395(1). 

The applications for extension of time were filed pursuant to 

NRS 533.390 and, NRS 533.410. NRS 533.395(2) 'provides that if a 

peimit is cancell~d under the provisions of NRS '533.390, 533,.395 or 

533.410,theholc,le~ of the permit has the right to timely file a 

petition for review of the cancellation at a publid hearing. If 

the decision of the State Engineer modifies or rescinds the 

cancellaticln the effective, date of the ,appropriation urider the 

per~it 'is vacated arid replaced by the date of t~e filing of the 

written petition for ,review. NRS 53~.395(4) provid'es that a 

cancellation of a permit may not be the subject ofa judicial 

,proceeding,unless a petition for review is filed and the 

•
' I, cancellation affirmed, modified or rescinded by the State .Engineer. 

,'I 
I;, 

" 

Ii 
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The St,ate Engineer concludes that 'the t>etition for reVl.ew of the 

cancella'tion ,was properly before him pursuant to NRS 533.395 (2) ; 

III. 

In the, perfection of a water right a permittee is <:,llowed 

under the law sufficient time after 'the date of approval of'the 

application to complete' application of the water to beneficial . -. . . . -, 

use)! The state Eng,ineer shan 'not grant an extension of time 

unless proof and evidenc~ is submitted that shows ~h~ permittee is 

proceeding in good faith and with reas(mable' diligence to perfect 

the application .15 ~h~ measure ;f reasonable diligence is, the, 

I,' steady appl.,ic'ation, of effort to perfect the application in a 

reasonably expedient'and,efficient manner under all the facts and' 

circums,tances. i6 

, The 'intent of the extension of time provision under Nevada law 

l.S to provide the opportunity for the permittee 'to resolve' 

temporary adverse conditions, which' prevent compliance with the 

proof ,of completion', of ' ,works 'and ,proof of beneficial use 

requirement's set forth, on the permit. 'To ensure and maintain ,the 

integrity and equity'cif the 'appropriation process, it l.S essential 

that the prOCe$5!riot "be improperly applied to res~rve the 'water 
, '~', ' 

resource withou,t ben,enc,ial, uSe,6f th'e water or to retain 'a water' 
" .' ~: " . I: ", _ ,'. -- ~ " -' 

,right without 'i,e,asbnapleprogressto comply with the beneficial use 

requi.rements .'. 

However, NRS 5~j~3~0(3) provides·that the State Engineer may 
>' ' . -' 

for good caus'e, 'shown extend the time in' which the cons truction work 
. ;. _~ ,_, _ ~ "._ _ /: 't .. , . 

must be compl'ei:.ed ,of water' applied' 'to benef icial use under 'any, 

permit. 'MRS 53;'-380(hpl:b~ideS that wh~n the holder of a permit 

for any, use,whi6h may.,oe,-:served by a county, city, ,town, public 

water d~stri6t 6r~~bl\d water company, requests an extension of 

14 NRS 533.380. 

15 NRS '533.380 . 

16 NRS 533.380(6). 
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time to app,lythe water to benef:lcial use", the 

sha.ll, in deter~ining.'whethe~, '1:Q;. grant or deny 
, . ,'i ': - .~ ,-," • .,. ,""f "," - - • • . • 

consider whether the 'holder' hii.s shown good cause 

'State Engineer 

the extension, 

for not having 

made complete applicatlPn"oi"..:the wa,ter to a benef lcial use. 

The State Engi'neerconcludes' that nothing has changed 

regarding Redfield Trust' 5 ability to develop this water source and 

a'pplY the water tobenef ieial use,:11 However, 'the state Engineer 

concludes that due to' Washoe County's prohibition of any' 

development at the place of use until the issue of sewer lines is 

resolved, prevents any:person from completing the application of 

this water to bene,f icial 'use at teast until 1997. 

RULING 

The cancellation' of Permits 537bo and 53701 'is hereby 

iescinded based upon the new ,informatiOn provided at the 

administrative hearing that precludes anyone from developing the 

propertY and water right until the sewer problem is resolved. The 

new p~iority date for ,Permits 53700 and 53701 is May 21, 1996, The 
, 

permittee has 30 days from the date of this ruling to file the 

required tequests fOr extension of time, and upon filing they are 
" hereby granted to May 21, 1997. I f the property has not been 

successfullY, marketed and escrow closed by. May. 21., 1998, and 

evidenc'e of such filed in the Office of the ,state Engineer,' no 

further extensions of time will be granted.' While the law allows 

for speculation in land, the water law does: not allow the same 

latitude. 

Tight or 

Either, a permittee is pursuing perfection of a water 

the water right will be cancelled, and attempts at selling 

17Transcript, pp. 40 - 43. 
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property' to which a water right is attac'hed does hot demonstrate 

good faith and I;"e,aponablediligencein the pursuit of perfection of .,- ", -. . -

a water right" 

;', \ 

RNT/SJT!ab , , • I ~ ~ ,_ 

:,- ',' , r 

Dated this, 2'7t:]1' day of 

___ s_e-=-.p_t_e_m_b_e_r","-+-_'.;, 1 9 9 6' .'" 
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