'IN THE MATTER - OF THE POSSIBLE FORFEITURE OF

DESERT GROUNDWATER BASIN (230), NYE COUNTY

=record -are Lawrence and Llnda Bray.

kfoundatlon for the ev1dence flled 1n support of the petltlon

IN THE OFFICE OF THE STATE ENGINEER
' OF THE STATE OF NEVADA )

WATER RIGHTS ‘UNDER -PERMIT 17340, CERTIFICATE ‘

5865 FROM AN UNDERGROUND. SOURCE, AMARGOSA 1 RULING
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Appllcatlon 17340 was flled by Melvyn M Stephens on August 1,
1957 to approprlate the underground waters within the Amargosa

"-Desert Groundwater Ba51n, ‘Nye county, Nevada '-Permlt 17340 was

approved on January 5, 1958 for 3.0 cublc foot per second ({cfs)

J.for 1rr1gat10n .and domestlc use. Certlflcate 5865 under Permlt
_17430 was 1ssued on: March,lb 1965, for’ O 5 cfs of water and not to

exceed 139. 5 acre feet annually (AFA) for the 1rr1gat10n of 27.9
acres of- land located W1th1n Lots 1 (NE& SE&) and 8 (SE& SE&)
Section 32, T.16S., R. 49E M.D.B.&M. - The p01nt “of dlver51on is

‘located w1th1n the NE% SE& of ‘said Sectlon 32 The owners ofy
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On March 17 1995 Amargosa Resources,'Incorporated {ARI)

'.petltloned the State Englneer to declare certaln water: rlghts

forfelted 2_ Permlt 17340 Certlflcate 5865 Hs 1ncluded 1n the
petltlon } The petltloner submitted- records 901ng back to 1985 to .
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show the non-use’ of water The alleged perlod of non use for the
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purpose of thls forfelture prooeedlng, 1s 1985 through 1992

On May 16, 17 and 18 1994 the State Englneer conducted af'

_ hearlng to allow the petltloner the opportunlty to prov1de ‘the’
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1pile No. 17340,‘officiéijréccfds'ih’the?bffice.of.thé'State

‘Englneer

X Exhlblt No! s' 1 and 2 Publlc Admlnlstratlve Hearlng before

the State Englneer May 16~ 18 1994

3 EXhlblt No T, Publlc Admlnlstratlve Hearlng before the

'State Englneer May 16 18 1994
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‘.petltlon

. On May‘l 1996 a hearlng was held to consrder ‘the . 90551b1e

forfelture or Permlt 17340 Certlflcate 5865 4, The pgtitioner,

ARI, did not anpear ‘at the\hearlng ¥ ;3~1;33;-5¥.

AL the hearlng to con51der the forfelture of Permlt 1?340

:Certlflcate 5865 _admlnlstratlve notlce was‘ taken ~of record
-developed at the foundatlon hearlng, May, 1994 and of the record
.'developed at’ all the preV1ousfhear1ngs on the 1nd1v1dual water

6

rlghts ObJectlons to the takrng of admlnlstratlve notice of

Exhlblt No s 17,18, 19 20 22 and 27 were noted 5

e FINDINGS OF FACT
. - I. . o .
At the hearlng, Counsel for the water rlght holders moved to

dlsmlss the pet1t10n regardlng Permlt 17340 Certlflcate 5H86sH,

_the grounds that ARI dld not appear to present ev1dence and
"testlmony supportlng its petltlon to- declare the forfelture of _
"Permlt 17430 Certlflcate 5865. T ARI's fallure to - appear was the.h

bas1s for the objectlons to the taklng of admlnlstratlve notlce of

‘”the exhlblts ‘enumerated abéve.

The State Englneer has the statutory authorlty to declare a

‘forfelture of water rlghts in the absence of a. thlrd party'

: The eVLdence submltted at the foundatlon hearlng 1s on

"the record and was subJect to cross examinatlon and stands on its
: own, even ih - the absence of expert testlmony that was - prov1ded in.
- past . hearlngs by ARI ‘s w1tnesses . The State Englneer flnds.that

where evidence of'a.90551blecfor£e1ture of waterﬂrights‘exists, it

4'Exh1b1t Nb 174"Publlc Admlnlstratlve Hearlng before the

,State Engineer May. 1 1996

5Transcrlpt p 6 Pub11c Admlnlstratlve Hearlng before the

hState Englneer, May 1 199b

. & Transcrlpt PP ? 11 Publlc Admlnlstratlve Hearlng before,'
the State Englneer May i, 1996 :

7'I‘ranscr_lpt.pp. 11*12 Publlc Admlnlstratlve Hearlng berore

"theistate Engineer, May 1, 1996,

SNRS 534.090.
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| MuSt*be;pursued reoardless of who appears or: does not appear. to
'supbort such eV1dence The State Englneer further -finds that the-
'hearing‘rightfullﬁiproceeded; The motlon to dlsmlss is. denled

_ 11
The State Englneer has taken annual pumpage 1nventor1es in the'
Amargosa Desert Groundwater Basin 31nce 1983 for the purpose of

‘overall ba51n management The annual groundwater pumpage 1nventory
L for the Amargosa Desert Groundwater Ba31n, for the years 1985
'through 1989 and 1991 through 1992 shows that no water was used for

1rr1gatlon on any of the 27.9 acres of land shown as the place of
use. under Permlt 17340 Certlflcate 5865 3 The testlmony of the

‘1nd1v1duals who performed the 1nventortes for those years, except

1990 10 ‘conflrmed that"ho ‘1rr1gat10n ’occurred durlng those

1. The 1nventory for 1990 shows that the entlre 27. 9 acres

'were 1rr1gated 9 -The 1nd1v1duals who dld the 1nventor1es for 1989

1990, 1991 _and 1992 reported that 35 acres located 1n the SW& SE&J

"{Lot - 7) of Sectlon 32 T, 168 R 49E M, D. B &M~ “.the™ fleld »
‘1mmed1ately to the west of the certlflcated place of use, were .
-'1rrlgated in those years but there was.no permlt for the' 1rr1gat10n~‘
of Lot 7. 1 "f“ .'?’ ,--,L .' - a-“ : ' '

‘Mr. Bray testlrled that he f1rst thought that the certlflcated

_ place of use was the fleld located in Lots 2 and ? of sald Sect1on‘

before the State Englneer, May 1, 1996

9Exhlblt No lO Publlc Adm1n1strat1ve Hearlng before the

j'State Englneer May 16 18 1994

1E’The 1nd1v1dual ‘who' performed the 1nventory for 1990 Mr Blllg
Quinn, is .no longer with thé Nevada Division of Water Resources -

-Questlons dlrected to Mr. -Quinn could have been answered in writing

if they were submltted prior-<to the hearing, in accordance with the

i Notlce of Hearlng No questlons for Mr. - Quinn were submltted

11Transcrlpt pP. 15 1b and. 32 33, Publaic Admlnlstratlve Hearlna“

12Exhlblt No. 10 ’Publlc Admlnlstratlve Hearlng before the
State. Englneer, May 16 17, and 18, 1996, and Transcript pp. 16 and
32-33, pPublic Admlnlstratlve Hearlng before the State Engineer, May

1y 1996
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32, ”.‘when he learnea that he was 1rr1gat1nc a non water rlghted d
ffleld he. flled Appllcatlon 61205 seeklng to change the p01nt of
d1versron and place of - use of Permlt 17340 Certlflcate -0865. ”
-ThlS does not. explaln the entry 1n the 1990 1nventory that all 27.9
acres under Permit. 17340 Certlflcate 5865 were 1rr1gated It is
p0551ble that thls was entered 1n error but the point remalns'
unresolved Because of thls,_the State Englneer flnds that there ’
is not clear and conv1n01ng ev1dence of the statutory perlod of
::non ~use of water under Permlt 17430 'Certlflcate 5865. The: state
"Englneer further flnds that ‘Mr. Bray attemptedr to remedy the
1llegal use by flllng Appllcatlon 61205
' : L CONCLUSIONS .
D PR SRR A
':TheTState-Engineerphas;jurisdiction in this matter.!¥ '
Fallure for a perlod of f1ve consecutlve ‘years' on the part ofd

' a water rlght holder, to use benef1c1ally all or any part of the_

“ufunderground water for the purpose for whlch the right is: acqulred

- works a forfeiture of the water right, to'the ‘extent of the non-

fuse e o ;f.ﬁ c “_j- o ;o L N \
R < S IIE, ;;fﬂ: e ,
Because the law alsfavors a. forfelture, there must be clear

"and conv1nc1ng ev1dence of the statutory perlodfof non use for ‘the

T _ .
'State Englneer to” declare a. forfelture “ T I
o . . . L Sh . ’ R I:t-\. .
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Accordlng to the pumpage 1nventory for Amargosa Valley, all .
- 27.9. certlflcated acres’ under Permlt 17340 Certlflcate 5865 were‘

1
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: 13Transcrlpt :pD. 49;50 ubllc Admlnlstratlve Hearlng beforek
the State Englneer, May 1 199b e, i

14Transcrlpt pp 52— 53 Publlc Admlnlstratlve Hearlng before
the State Englneer, May 1 ~1996 ‘j“rw;g R Y :

Bt NRS'Chapters. 533 and 534

16NRS 534. 090

H Town of Eureka v, thlce of the State Eng T of Nevada, 108

826 P.2d 948 (1991)
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1rrlgated 1n 1990 whether or ﬁot this entry in the 1990 invehtory_
is erroneous cannot be confirmed. Therefore, thedState_Engineer
concludes that there is not clear and cohvinc;ng evidence of the
non-use of water under Permit 17340, Certificate 5865 for the
statutory period of time _ The State Englneer further concludes
that the water rlghts under Permlt 17430 Certificate 5865 cannoct
be declared forfelted '
| h RULING
The rlght to beneflclally use the water . approprlated under

- Permlt 17340 Certlflcate 5865 is not declared forfelted

~ State Engineer M

' RMT/JCP/ab

Dated this _ g+h . .day of

Arlgll-qf"‘ ‘ , 1996



