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IN THE OFFICE OF THE STATE ENGINEER 
OF THE STATE OF NEVADA 

RULING 

IN THE MATTER OF FORFEITURE OF WATER ) 
RIGHTS UNDER PERMIT 17792, CERTIFICATE ) 
5765, APPROPRIATED FROM AN UNDERGROUND ) 
SOURCE, PAHRUMP VALLEY ARTESIAN GROUND- ) 
WATER BASIN (162), NYE COUNTY, NEVADA. ) #4314-1\ 

GENERAL 
I. 

Application 17792 was filed by Alvin L. Bells on JanuarcY 20, 
1959, to appropriate ',the underground .waters' of,.th~Pahr;ump,walley 

Artesian Groundwater ,Basi'n>f o'r.o,irl' igatJion'. and domes,t:i'c ,purpas,es on 

128 acres within the,Wt SEt ,and !NEt swt, Sect'ion.36', 'T ..• 19· S'. )\l; R. 52 

E., M.D.B.&M. The point of diversion is',described'as being located 

within the NEt swt of said Section 36. A permit was issued on 

Application 17792 on June 1, 1959, for 2.23 cubic feet per second 

(cfs) of water.! After Proof of Beneficial Use of the waters as 

allowed under the permit was filed in the Office of the State 

Engineer, on October 6, 1964, the State Engineer issued Certificate 

5765 allowing for the diversion of 2.23 cfs of water, not to exceed 

of'total duty of 640.0 acre-feet annually (afa), for the irrigation 

of 48.0 acres of land within the NEt swt, 40.0 acres within the 

NWtSEi, and 40.0 acres. within the SWiSEt of said Section 36, for '-,. .,' . 

a total of 128 acres. 

II,. , 

The State Engineer initially/described' and designated a 
portion of the Pahrump 'V';"l1~Y'Artesian'Grouild~ater Basin on March 

11, 1941. 2 The State Engineer ~ubsequent.lY extended the boundaries 
of the designated area of the Pahrump Valley Artesian Groundwater 
Basin on January 15, 1948,land onc'January 23, 1953. 4 

File No. 17792, official records ~n the Office of the State 
Engineer. 

2state Engineer's Order No. 176, dated March 11, 1941, 
official records in the Office of the State Engineer. 

lstate Engineer I s Order No. 193, dated January 15, 1948, 
official records in the Office of the State Engineer. 
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On October 

wherein he found 

were declining 

26, 

that 

and 

1987, the State Engineer issued order 955 

the groundwater levels in the Pahrump Valley 

ordered that all applications filed to 

appropriate water from the Pahrump Valley Artesian Groundwater 

Basin in the east side of the basin on the Pahrump and Manse Fans 

would be denied; all applications for all uses except small 

commercial uses on the valley floor would be denied; and all 
applications filed to appropriate water fOr ,irrigation purposes, on 

lands in Pahrump Valley that'have,had'a' certificated watet'ricght 

forfei ted where the forf:ei ture 'occurred 'prior' to January 1, '1 <j'~8, 

would be considered for approval on an individual basis;, however, 

such applications would only be considered if 'they had been filed 

within 60 days of the date the, water right had been declared 

fbrfeited. 

III. 

After all parties of interest were duly noticed by certified 

mail, an administrative hearing was held on June 5, 1990, at 

pahrump, Nevada, before representatives of the Office of the State 

Engineer with regard to the forfeiture of that portion of Permit 

17792, Certificate 5765, appurtenant to the, 40.0 acres within the 

swt SEt of said Section 36,1 

FINDINGS OF FACT 

I. 

The State Engineer finds that in order for a water right 

permit to ripen into a water right certificate the permittee must 
file proof of the application of the water to beneficial use within 
the time frame set forth in the permit or in any extension of time 
granted by the State Engineer. 6 After a certificate is issued on . ,.,' . 

a permit, failure for five successiv'e ,years on the part of the 

4state Engineer 's' Order No, 205, dated January 23, 1953, 
official records in the Office of the State Engineer. 

ITranscript, public 
Engineer, June 5, 1990. 

6NRS 533.410. 

, 
administratiye hearing before the State 
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certif icate holder to use benef icially all, or any part of the 

underground water of the State of Nevada for the purpose for which 

the right is acquired or claimed, works a forfeiture of the right 

to the use of that water to the extent of the nonuse. 1 

II. 

Testimony and evidence presented at the administrative hearing 

showed that each year from 1982 through 1989 employees of the 

Office of the State Engineer physically visited the Pahrump Valley 

Artesian Groundwater 'Basin' and ,,'conducted what· are known as gr0und 

water pumpage inventories 'wh'ieh documented', the-use of' water,,'for 
irrigation purposes as' allowed· under-Certif icate ,5765,.8 For', the 

years 1982 through ,1989~ '1985excluded~;the 'pumpage inventoTies 

indicated no water had been used for irrigation within that portion 

of the certificate's place of use identified as the 40 acres within 

the swt SEt Section 36, T.19 s., R.52 E., M.D.B.&M. The pumpage 
inventory contained no entry for 1985; however, based on the fact 

that no water was used in all the other years, the State Engineer 

finds it persuasive that no water was used in 1985 . 

However, the State Engineer also finds that the permittee 
supplied evidence to refute the evidence of no use of the water and 

to show some water was put to beneficial use for irrigation 
purposes as, allowed, un<;le~ Certificate _ 5765 during the period 

considered for forfeiture. The evidence was in the form of 
unnotarized statements, 9 an aer ial photograph of the place of 
use10 , and testimony from the permit holder that he has grown crops 

in a 13 acre area on the west side of the 40'acres within the swt 

SEt Section 36, T.19 s., R.52 E.ll 

y, 

1NRS 534.090. 

8Exhibit No.2. 

9Exhibit No. 12. 

10 Exhibit No. 13 . 

llNote area drawn 1n red on Exhibit 13 . 
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The State Engineer finds that the aerial photo does not 

clearly show any evidence of recent irrigation, and that the 

statements filed by friends and those who board horses are not in 

the form of sworn affidavits with authenticated signatures. The 

State Engineer finds that the holder of the water right did not 

present any evidence of use of the water as allowed under the 

certificate, except for the 13 acre area. The staff of the Office 

of the State Engineer appeared to agree that a small portion of the 

40 acre parcel had been irr igated .12 

The State Engineer finds -that fJ;om,the on~site'inspection each 

year, as documented in the pumpage inventory of- the groundwater 

basin, and from the testimony and evidence that no ·irrigation took 

place within that portion of the certificate's place of use 

identified as the 40 acres within the swt SEt Section 36, T.19 S., 
R.S2 E., M.D.B.&M, for each of the years from 1982 through 1989, 

excepting out the 13 acres on the west side of the parcel. 

III. 
-Mr. Bells also pr.ovided evidence of Minutes from a Town of 

Pahrump Town Board meeting of October 30, 1989, wherein a reference 

is made that Mr. Bells donated 25 acre feet of water rights to the 

county.13 The State Engineer finds that nothing in the records of 

the State Engineer indicates any assignment of the ownership of a 

25 acre-foot portion of the water rights under Certificate 5765 has 

ever been filed in the Office of the State Engineer, nor has any 
application to change the point of diversion, place or manner of 

use ever been filed to move the water to the fire station or a 
park. 14 

12Transcr ipt, p. 19. 

13 Exhibi t No. 14. 

14 Tr anscr ipt , pp. 20-22. 
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. CONCLUSIONS 

I; 

The State Engineer has jurisdiction over the parties and of 

the subject mad.~~'; ofthis,:actio~ and determination. 15 

~I I. ' 

Forfeiture must be' demonstrated by clear and convincing 

evidence. Clear and convincing evidence is that evidence which 
'. '-. j, 

falls somewhere between a_preponderance of the evidence and the 

higher standard of beyond' a reasonable doubt .16 To establish a 

fact by clear and convincing evidence a party must persuade the 

trier of fact that the proposition is highly probable, or must 

produce in the mind of the fact finder a firm belief or conviction 

that the allegations in question are true. 11 

The State Engineer concludes clear and convincing evidence 

showing non-use of a portion of the water right as allowed under 

Certificate 5765, Permit 17792, for five successive years is found 

in the testimony and evidence regarding the pumpage inventories, 

visits to Pahrump valley Artesian Groundwater Basin, and testimony 

of the water right holder, resulting in the forfeiture of a 155 

acre-feet portion of the 200 acre-feet of water rights held under 

Certificate 5765, Permit 17792, that are appurtenant to the 40 

acres within the swt SEt of said Section 36. 

RULING 

The right to beneficially use a 135 acre-feet portion of the 

water appurtenant to the 40 acres within the swt SEt of Section 36, 

T.19S., R.52E., excepting out 13 acres on the west side of the 

parcel under Permit 17792, Certificat.e 5765, is hereby declared 

forfeited based on the failure for a period of five successive 

years on the part of the holder of the right to beneficially use 

the water for the purposes for which the subject water right was 

15 NRS Chapters 533 and 534. 

16 1 Clifford S. Fishman, Jones on Evidence Section 3:10, at 238 
(7th Ed. 1992). 

11 Id . at 239. 
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acquired . Sixty-five (65) acre-feei of the water rights under 

Permit 17792, Certificate 5765, appurtenant to 13 acres on the west 

side of the 40 acres within the swt SEt of said Section 36 was Ln 

good standing as of the hearing held on June 5, 1990. This ruling 

does not make a statement as to the status of the remaining 65 

acre-feet since June 5, 1990, nor were the water rights appurtenant 

to the 48 acres in the NEt swt and the 40 acres in the NWt SEt a 
subject of consideration in this hearing or ruling. 

RMT/SJT/ab 

Dated this 26th day of 

_______ .~J~llJl~y~-------, 1996 . 

R. MICHAEL TURNIPSEED, P.E. 
tate Engineer 

~ <~~ 

"' ..... ,., 
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, IN THE OFFICE OF THE STATE ENGINEER 
OF THE STATE OF NEVADA' 

RULING 

IN THE MATTER OF FORFEITURE. OF WATER ) 
RIGHTS UNDER PERMIT 17792, CERTIFICATE ) 
5765; APPROPRIATED FROM AN UNDERGROUND· ) 
SOURCE, PAHRUMP VALLEY ARTESIAN GROUND- ) 
WAfER BAS IN ,( 162 ), NYECmJNTY, NEVADA. ) 

, I ,'z. ~ "<:'" ~ 
'): #4374 

'\ " .... ,., , 
". ,"'.GENERAL· 

f..... ;',;.' ~\ _<c:, :f".i, ,_I:~: _ 

ApplicatiorL'~ 77'92 Jas' filed,:B-:; Alvin L. Bells on January 20, 

1959, to appropria,tEl, the: underg,r()unq:,\'faters of the. Pahrump Valley 

Artesian Grollndw~tei Bat;lin, for· irrigation and domestic purposes on 

128 acres within, theW~ SE~and NE~SW~ Section 36, .T.19 S., R.52 
. . ',; - ;~; \. ~ -',',' "- .' . 

E .• M.D.B. &M. Thepciintof diversion is described as being located 

within the NE7! SW~of 'saidSectioif,:3q. A permit was issued on 
. " i , i _, ",-' " _ . ", '. , . 

,Application 17792'·op June,1,.1959ifor 2.23 cubic feetperseccind 

(cfs) of water. " Af'{e; jprobf .of Beneficial Use of the waters as 

allowed under ,the, permit, was filed 'in the Office of' the. State 
'. .~ '. '. .r -,' . ,- .- . ' . 

Engineer, .Qn october 6; 1964'," the 'State Engineer issued Certificate 

5765.allowing for the diversion of 2.23 cfs of water, not to exceed 

of total duty of 640. 0 acre~feet annually (afa) , for the irrigation 

of 48.0 acres of land within the NE~ SW~, 40.0 acres within the 

NW~SE~, and 40.0 acres within .the SW',.( SE~ of said Section36, for 

a total of 128 acres. 

II. 

The ·StateEngineer. initially described and desigIlated a 

portion of the pahrump Valley Artesian Groundwater Basin on March 

.. 11, 1941.' .TheStateEngineer subsequently extended the boundaries 

of the, designated area,of the Pahrump Valley Artesian Groundwater 

Basin on January 15, 1948,' and on January 23, 1953. 4 

1 File No. 17792", official records in the -Office' of the State 
Engineer. 

'State Engineer's Order No. 176, dated· March 
'official records in the Office of the State' Engineer. 

11, 1941, 
. , 

'State Engineer's Order No. 193, dated January 15, 1948, ." 

. II official records in the Office: of the' State Engineer. 
:i 
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On October. 26, 1987, the. State Engineer issued Order, .955 

wherein he.found'that: the groundwater levels in the Pahrump Valley 

were declining and ordo:r~d tha,t all applications filed to 

appropriate water from the. 'Pahrump Valley Artesian Groundwater 

Basin in the east side of the basin on the Pahrump and Manse Fans 

would be denied; 'all applications for -all uses. except small 

commercial uses on the' valley floor would be, de~ied; and all 

applications filed to approp~iate wa.ter fo;r- irrigation purposes on 

lands in Pahrump Valley that have had a certificated water right 
, .-' '. 

forfeited where' the forfeitu're occurred p'rior to January 1, 1988,' 

would be considered~or', appro,val on an individual' basis; how,ever, 

such applications woulc;{ only "be considered if they, had beO!n ,filed 

within '60' days of ;,the' date; the water rig~t had been declared 
//~ ":', - ' .. "'; , -'. - -- {- ,~ 

forfeited. . ," ,. 
,. _~' ", ~,._/'._, ',\~:,/, ,F:;r::~~ .. ,.,,". "'\t, 

After. ala.' partl.esof ,l.I)terest, were duly noticed by certif:i,ed 

mail, an administrative ·:.hea'ring was held on June 5, 1990, at· 
" ' ~' " .';',~":' ! J ' I ' . 

,Pahrump, Nevada, before' represemtatives' of the Office of the ,State 

Engineer with' ~regard to :the'forfei(~re of that portion of Permit 

17792, Certific~t,~,:526.?, appu~ten~nt to the. 40.0 acres within the 

SW~ SE~of said Sect:i:on 36. 5 

FINDINGS OF: FACT 

I. 

The State Enginee'r finds that in order for a water right 

permit to ripen into a water right certificate "the permittee must 

file proof of the application of the waterto.beneficial use within, 

the time frame set forth in the permit or in any extens~on of time 

granted by the State Engineer. 6 After a certificate is 'issued on 

a permit, failur'e ,'for five successive years on the part of' the '. 

'State Engineer's' Order No. 205, dated January 23', "1953, . 
official records in. the Office·of the State Engineer. 

'Transcript, public administrative hearing before the 'State 
Engineer, June 5, 1990. 

6NRS 533,410. 
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certificate holder to' use, beneficially all, or any part of the' 

underground water ,of the State of ,Nevada for the purpose for,which 

the right' is acquired' or claimed, works a, forfeiture 'of'·the right 

to the 'us'e of that water to the e'xtent of the, nonuse. 7 

II. 

Testimony and evidence presented at the administ;rativehearing 

showed that each year; from, 1982 through 1989' employees 'of the 

Office of the State Engineer physically visited the Pahrump Valley 
.- . , ..... ' ' 

Artesian Groundwater Basin and conducted what are known,as ground 

water pumpage inventories which d.ocumen:t:ed' the use .of water for 

irrigation purposes as allowed under Certificate 5765. 8 ', For ,the 

years' 1982 through '1989, 1985exc1uded, the p1.lmpage inventories 

indic<'!ted no wat~rhadbeenused, f'or irrigation within that portion 

of the' certificate.'s place .ofuse identified as the 40' acres within 

the SW~ SE~ Section 36, T. 19 S. ,R. 52 E., M. D. B. &M . Thepumpage 

inventory contained no' entry for 1985; however ,based on the fact 

that no wat~r was' used .in all. the' other years, the st;;;te Engineer 

finds it persuasive that ,no water was used in 1985. 
. ,', ,-' -'. 

However, the State Engineer also fincis that the, permittee 

supp~iedevidence torefut;ethe evidence of no use of the water and' 

to show' 'some, ,-wa'ter'\:'?s' put,,·,to 'beneficial' uS,e for irrigation 

purposes '. as' all'o~e~\:lI'id.er' "certific~te5765 during the, period 

considered, for forfeittire •. · The evidence, was' in the form' 'of' 
- ,.', ",':' i, Y,:.· ., "r _'. , . _ 

unnotarized stat«:ment·s;', an 'aerial photograph of, the place ,of 
. '\\ ;; "': -",. - , , '- : - , , ';. ':, , ..... 

uselO , ,and testimony froin.cthe 'permit holder tha.the ,has grown crops 
. • 'c .' • 

in a13acrEt area on,thew-est .side of the :'10 acres within the SW~ . <.' ., 
SE~ Section36,T .19"8 .;,'R: 52' E.ll 

',:, .. :~. ~ 
.'~ ,!"-)l :,;:' 

, .. -;. 

,~, .-. 
" 

8Exhibit No;' 2.· 

'Exhibit 'No. 12. 

'OExhibit ~o .• 13. '. ' 

llNote,area drawn in red on Exhibit 13. 
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" ... 

I ~ 1 <' ", ,. :-, 

"~','" • "';,-' ,~ .. (.J ,Il ,", -:l,' 

. The State Engineer' finds that. the aerial photo does not 

clearly show . any_ ev~4e~c~>9f' rec;ent irrigation, and. that, the' 
. ," ~ _~: ,., .', ' " "'.' " 't._ , .. ' ,> . - . '" '_ ' 

statements filed 'by friends and "Uiqse·. who board horses .are not in 
. . .",,'_'\' --.. . -,'- .' ' :'~ -,', .~. "'~'.<;::','~. - , ' . . ,,' ':. 

the form of sworn' affidavi·ts·-:with authenticated signatures, The 

State Engineer finds !tnat-J;:he'holci.e~ .of'~, the 'water right c;iid not 
, '", ._.~ .~'! \,.-" :"':' •. ' if ' "-" 

present any evidence .. of . _1.lse· :6f'the. water' as 'allowed under the 
~:'- '; ,;: ,.'.<' ",-,' ", ~;'; . '-, ,'_ ... ,-" _. 

certificate i, e~c'~p{foith~:'i3 a:cr~ai'ea.e The ~taff of the Office 
_. • " '.' ""0, ~ ''''. \. _. .'. ",,~' .:._ -,,: ( '.' -,' ),":. " • .,' , • ". -, ' " 

of the State Engineer appeared to ,ag,ree. that a small portion.ofthe 
,,' ,,~:, ~. :' ,-., ',,' .:. -~; , ,'-. -, '/,' ' . .' . 

40 acre parcel had been iirrigat~d.;~2.· " . v -J;';I E" :,l"~,,'" . ,_'. 

The State Engineer , find's that from the on-site inspeqtion'each 
-. ' " "'; ,:,' :".: ~ . " ,.,-,' ,. .,'. - '. - - '. - . . : '- '- , 

year, as documented~n"the 'pumpage ~nvento:ty of the groundwater . . -. ',' ". -." ., . . 
basin, and from the testimony and evidence that'no irrigatiohtook' 

place within that~' portion of:the certific'ate's: place 'of use 

identif·iedas the' 4~.ac';es withintlle SioI?( SE?( Section 36, T .. 19 S. , 

R.52 E., M:D.B.&M,for ~eacI)of. the years .from 1982 th:r;ough 1989, 

excepting out t'he 1:3. acres on the west side, of the parc<eL .' . 

III. 

Mr .. Bells also provided evidence of Minutes from a Town of 

pahrump Towrl Board meeting of October 3D, 1989, wherein a .reference 

is made that Mr'. Bells d~nated 25 acre feet of water' rights· to' the 

county. '3 . The State Engine~r finds that nothing i~the 'records of 

the State, Enginee~' ind'icates any assignment' of . the owne~ship of ~ 
25 acre-f06t por~i6n0f the water rights under ~ertificate 5765 has \ 

, .. ,.., . . -

ever been filed 'in the·Office of the State Engineer, nor. has any 

'appl:L'cation to qhange the point of diversion, place or ma~n~rof . .' . ' - " . . 

use ever' been ,'fiied to move' the water to the fire station or a 

park.'~ 

12Transcript, P·.· 19 .. 
. 

l3Exhibit·NO. 14.' " 
"Transcript, pp . 20-22. 



ii 

il 

Ruling 
Page 5 

CONCLUSIONS 

I. 

The State Engineer has, jurisdiction ,over the parties and of 

the subject matter of this action and determination. 's 
J:J:. 

Forfeiture must be dempnstrated by. clear and convincing 

evidence. Clear .and convincing evidence is .that evidence which 

falls somewhere between a preponderance of the evidence and the 

higher standard' of beyond a reasonable doubt. 16 To establish a 

fact by clear and convincing evidence. a party must pe'rsuade the 

trier of fact that' the' proposition, is highly. probable, or must· 
.. - . . 

produ,ce in the mind' of the fac't:: finder a firm belief or conviction· 

that the allegations in question are true .'7 

The State Engineer concludes clear and convincing evidence 

showing non-use of a portion of the water right as allowed under 

Certificate 5765, Permit 17792, for fivE:'!'successi ve years is found 
. , . , - . . 

in the testimony and e;ridence regarding the 'puinpage inventories, 

visits to Pahrump Valley Artesian Groundwater Basin, an'd testimony 

of the water right holder, resulting in the forfeiture of a 155 

acre-feet portion of the 200 acre-feet of ~ater rights held under 

Certificate 5765, Permit 17792, that are appurtenant to t.he 40. 

acres within the SW?( SE?( of .said Section 36. 

RULING 

The right to beneficially use a 155 acre-feet portion of the 

water appurtenant to the 40 acres within the SW?( SE?( of Section 36, 

T. 19S ., R. 52E. ,. excepting out 13 acres on the west side of the 

parcel under. pen;;ii:'i '7)92 ;',C'ertificate 5765, is hereby declared . , ,';, .. " ." , 

forfeited based on the failure for a period of five successive 

years on the part of the holder of the right to beneficially use 
~ .' , .. 

the water for,the purp?ses .for which the. subject water right was 

(7th 

\ 
15NRS·Chapte;rs·533' and 534. 

161 Cliff'~r~;'S .:Fishmap.,Jon,es on Evidence Section 3 :.10, at 238 
Ed. 1992) ~ , 

17Id. at 23;9.,. ;\ 
:-. .c' j"'" 

.') 
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acquired. Forty-five (45) acre-feet of the water rights under 

Permit 11092, Certificate 5765 , appurtenant to 13 acres on the west 

side of the 40 acres within the SWJ4' SEJ4' of, said Section 36 was in 

good ,standing ~s of the hearing held on June 5, 1990. This ruling 

does not make a statement as to the status of the remaining 45 

acre-feet since June 5, 1990, nor were the water rights appurtenant 

to the 48 acres in the NE~ SWJ4' ,and the 40 acres in the NWJ4' SE~ a 

subject of consideration in this, hearing or ruling. 

ubmitted, 
F • " 

RMT/SJT/bk ~-

Dated' this _lufil..1t..LbL- day of 

________ ~,JuJ~ll~¥~,-------, 1996 . 

, " 
, "-, ~. ' " . 

,> 
-. rO. , . 

"~Co 

.; . 


