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“IN. THE OFFICE OF THE STATE ENGINEER'D
: OF THE STATE OF NEVADA '

IN THE MATTER OF THE COMPLAINT )

FILED BY M.W. LOYD AGAINST - fleﬂx,'. 5RULINGKl
LARRY BRINKERHOFE, -NEVADA - . <), . {.\,
LICENSED WELL DRILLER NO. 1161;)

FOR ALLEGED VIOLATIONS: OF = = ) %

THE LAWS AND REGULATIONS - ) #43?1

APPLICABLE ‘TO WELL -DRILLERS IN:)
THE STATE OF NEVADA . . . ). .
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on or about December 5,a1995 ' Loyd, dba. Loyd Mining
(hereinafter "Loyd") “filed a complalnt with the ' Nevada State
Engineer.oagalnst Larry Brlnkerhoff dba - American Drilling

(hereinaﬁter “Brlnkerhoff“) L -'fThe complalnt ,alleges"that

4'Brinkerhoff a Nevada licensed well drlller failed to complete a

water well 1n the Black Rock Desert area of Pershlng County,
Nevada,-as agreed upon in the orlglnal Well Drllllng Proposal
signed by Loyd and Brlnkerhoff ) ‘ I

In summary, Loyd claims that Brlnkerhoff refused to. contlnue
drllllng the water well untll he was paid addltlonal monies above-
the amount set forth in the Well Drllllng Proposal Brlnkerhoff
clalms that the Well Dr1111ng Proposal was not a contract - that
condltlons at the’ drllllng site were not as represented to him,
that no’ adequate water source was present to’ support the drllllng
operatlon, and that he could not drill under the condltlons found

for the cost quoted 1n the Well Drllllng Proposal

II. )
, By certlfled letter dated December 7, 1995 the State Englneer
requested Brlnkerhoff respond to the complalnt2 which he 'did by

'letter dated December 9 1995,3

"IExhlblt No 1 publlc admlnlstratlve hearlng beﬁore the State,

Englneer, March 1 1996. Hereinafter "Exhlblt No."
. § -

zExhibit_No;ué.

3Exhibit No. 7.
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: III. -

The State Engineer . then requested the State Well Drlller ]
Adv1sory Board (herelnafter "Advisory Board") review the matter at
their next regularly scheduled.,meetlng and .provldekwthe State
Engineer with a recommendation asfto whether to pursue or dismiss
the complalnt - On January 11 1996 ~ the Board reviewed the

‘ complalnt and recommended to’ the State Englneer that the matter be

set for a publlc admlnlstratlve hearlng
E o ‘ Iv. o .
After all partles of 1nterest were duly notlced by. certlfled'_‘

- mail, ‘a publlc admlnlstratlve hearlng was held on March 1, 1996 ‘at

Carson‘C;ty,‘Nevada,Ubefore.representatlves of the Office of the

“State'Engineer * As provided in NRS 534. 150(75, the State‘Bngineer~
advailed himself of the services of the Advisory Board and three'

members ~of the Adv1sory Board were present durlng the

FINDINGS OF FACT
. I. .
The State Englneer flnds that Brlnkerhoff holds Nevada . Well

'Drlller L1cense No 1161

: II.

‘ 'Testimony and evidence indicater that' Loyd‘“approachedt
Brlnkerhoff with regard to’ -the drilling of a water well .- On or
about October 16 1995 Loyd and Brinkerhoff 81gned a Well Drllllng
Proposal prepared by Amerlcan Drllllng for the drllllng of a 500

foot - water_well the’ settlng of 121 . ca81ng,‘and gravel paeklng.at

‘:.“ B h} o : 5

P

‘Transcrlpt pp 11 13 publlc admlnlstratlve hearlng before

the State Well Driller’s. Adv1sory Bbard," January 11, 1996, official

records of the Offlce of'the State Englneer

5Exhn.blt No 4 and Exhlblt No 5.>
L T“ . - - .-

-‘Transcrlpt p ;61 publlc admlnlstratlve hearlng before the
State.Eng;neer, Mareh 1 1996 3 Herelnafter "Transcrlpt" :
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a cost of $20 000 dollars " Pursuant ‘to the proposal a.payment
of $13,700 dollars was to be made on October 16, 1995, and the

remainder of $6 300 dollars was to be pald at - the completlon of the

well.® - “f~£‘55;ﬁ;3‘ ‘ ‘ o :
The State Englneer flnds that much of the testlmony and

ev1dence presented at . the publlc admlnlstratlve hearlng went to

issues of what equlpment broke down at what tlme, problems

'encountered w1th geologlc formatlons and lack of a rellable water

source of suff1c1ent quantlty to support the drilling operatlon
However the State Eng1neer further flnds ‘that testlmony and
ev1dence prov1ded at the admlnlstratlve hearlng 1nd1cate that the
real issue between the partles goes to the questlon of performance
under the Well Drllllng Pr0posal/Contract
| 7/-\:#{‘\ff,,; RS2 = |

Most of the testimony and evidence presented at the publlc
admlnlstratlve hearlng can be surmarized as follows: b

Brlnkerhoff testlfled that the Well Drilling Proposal 51gned'

by ‘both partles was, based on various representatlons and

'condltlons He testlfled that before s1gn1ng the Well Drllllng

Proposal dlscu551ons took place regardlng

1. © the geologlc materials to be. drllled 1nto (w1th Loyd
r.allegedly statlng the drilling would take place in alluv1um)
'r2; ‘his ‘never supplylng water for the’ drllllng of wells by;

reverse c1rculat10n and

"Exhibit No. 1.
_ °Exhibit No. 1.
' *Transcript, pp. 59-64, (see also 99, 120-123).

YTranscript, pi'61. N
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3. the 50 to 60 gallons per mlnute requlred to support the
dr1111ng operatlon ( w1th Loyd allegedly agreelng to prov1de
50 to 60 gallons per mlnute of water and falllng to do so)

Loyd testlfled that: _gi, "i“_ ' ,

’ 1. Brlnkerhoff knew there was an ex1st1ng well nearby that
could . be used as a” water source to support the drllllng‘
operatlon (a well for Wthh no documentatlon exlsts 1n the

.. Office of the State Englneer”) _ ‘ .
2.0 Brlnkerhoff had. been out to the ‘site  a year before to
probe the well™; ‘nd“f“ :

3. . he agreed to supply a source of power to pump the well
‘but - never agreed to supply the drilling operatlon w1th
water.'® : T ﬁhtj;ﬂ- ' '

Py
o

The State Englneer finds that the Well Drllllng Proposal did
not cover the subject of water supply to support the drllllng
operatlon and .the part1es dlspute who was respons1ble for _the

| . adequate water supply to support the drilling operatlon The State

Engineer finds’ that the 1ssue of respon51b111ty for .the water
source supply is a matter of‘contraot 1nterpretat10n and ‘is not a
matter of a.vidlation of either NRS Chapter 534 nor NAC Chapter
Another issue of contention between the parties. is ‘what
geologio_ materials were encountered upon,'aotual "drilling.
Brinkerhoff testified that: ‘ | L o

B 4,Loyd_representedfto him that the subsurface conditions

1_“Transcrlpt;-pp;-29,'59;63.(See‘also 120-123}) .
Transcript, p. 114.
13Transoript;'p; 25,_59;?

“Transcript, pp. 18-25. .
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would be alluv1um ;35 L R
2. thea Well Drrlllng Proposal 'waEf based_‘on 'Loyd’

’representatlon asuto geologlc materlals to be encountered;**

3. he had 1ndlcated to Loyd that if anythlng other than
alluvium were encountered it would 51gn1f1cant1y' 1ncrease
-drllllng Costs AT *H,, _ 4 '

4. :alluv1um was not what he encountered upon drllllng, and
5. he was very he51tant when he started this well drllllng
:prOJect because when he began to dlg the water supply plt'
4encountered boulders ' '

':'Loyd testlfled that he did not dlscuss the type of materlal;

that would be encountered but rather stated that Brlnkerhoff said

he knew the area and could drill a well in'5 or 6 days “‘ :

The State Englneer flnds that it is hlghly unllkely that no-
dlscu551on took place between Loyd as a mlner and Brlnkerhoff as a
well ,drlller with” regard ‘to the geologlc materlals to. be
encounteredﬁupon drilling. However, upon questlonlng by. a member -

of the‘Advisory‘Board,‘it,was clear that Loyd and Brlnkerhoff have

different definitions of alluvium®. Well Driller’s ReportéAfrom

fother' wells w1th1n a three mile radlus of the well at 1ssue
;generally show the geologlc materlals in the area.?® The State

“TrQnSCript,'pb;'Sﬁ; 63-64, 99, (see also 123).
rﬁTranscript,_p, 61.
,”Transcrlpt P- 63.
n'”Transcrlpt pp. 69-70, 54,

“Transcript, p. 1475' |
"”Transcrlpt ‘b;:29:
"“Transcrlpt,)ppu 133-134?

2Bxhibit No, 23.
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Engineer finds thatxthe geblogic'material drilledzwas alluvium ‘ _
The State Englneer flnds that nothlng in the Well Drllllng
Proposal reflects an understandlng that the proposal/agreement was‘
based on the geology encountered nor restrlcts the method - of
drilling . to be used :Ln the drllllng of this well ~The State

‘Engineer flnds that wthe ‘issue’ .of geologlc materlal to' be

encountered is a ‘matter of contract 1nterpretat10n and is not a
matter of a. v1olatlon of elther NRS Chapter 534 nor NAC Chapter‘
534, ‘ _ ‘

4V; : :

_ Testlmony and ev1dence ,1ndlcate that before Brlnkerhoff
commenced actually drilling he was very hes1tant when he started
thlS pro;ect because when he first began the water supply pit he
encountered boulders. Then when Brinkerhoff commenced actual
drllllng of the well he éncountered dlfflcultles with subsurface

~_conditions,?* with his equ1pment and with malntalnlng pumps in the -

water source.?® ‘Loyd testified that after 5 or 6 days into. the‘

fprOJect Brlnkerhoff qult and informed him that he needed the
) balance of the orlglnal $20, 000 dollars agreed upon to flnlSh the,

job, and would not contlnue unless Loyd gave him more money .?
After belng pald the remalnder of the stated $20,000 dollar price,

:Brlnkerhoff contlnued drllllng,.but at 40 feet abandoned the hole.

due to lack of structural’ 1ntegr1ty at the surface
Brlnkerhoff then attempted to drill a second’ hole and at 70

23Transcrlpt gpf'147,'

o~

'“Transcrlpt pp o
“Transcrlpty pp 65 78 87-96. \ .

26Transcript- p;_i3 Exhlblt No r2.
"\J

'“Transcrlpt pp 4, 65 66 91 92

.\



_-m=r_—_-:—_;.—;. -

P G

'Ruling

Page 7

feet lost drllllng water due to hlttlng a v01d 22 . After adding.
some wood chlps and drllllng mud Brlnkerhoff was able to stop the
water loss and resumed drllllng, contlnulng to a depth of 80 feet -
where he completely lost drllllng water29 There was apparently
some water belng pumped‘from the ex1st1ng well that was stored in
a water supply’’ p1t but when certaln subsurface ‘zones were

encountered: all of the water 1n the storage pit was lost 1nto the

~well bore. hole “ ”‘On or about November 28, 1995,* Brlnkerhoff

then 1nformed Loyd that he would not flnlsh the JOb unt11 Loyd pald_‘
him. another" $16 000 .dollars.¥: :

' Testlmony and ev1dence ‘1nd1cate that Loyd then. flled &
omplalnt w1th the State IContractors’ Board 3 After belng

- approached by the Contractors’ ‘Board,’ Brlnkerhoff -agreed to go back

to attempt to dr111 one ‘last tlme on, December 4, 1995 as- long as'

.adequate water was*on 1ocat10n to support the drllllng operatlon

Brlnkerhoff attempted to continue the drllllng, but again lost all

" of the driliing water at the 80 to 85 foot depth’ and - then removed

all h1s equlpment from the 51te without completing. the ‘well - or

‘plugglng the hole s On December S, 1995,'Br1nkerhoff s legal

_;nTraascript; p. 15, 66-69, 93-97, (see alsof14o-;42);
-,”Trahscript pp 15}‘68;59, 141-142" |
p#Trapsgript pp 42-44, 141-142.
: #Exu;bit'Npr i |
'VHTranséript'“pp 16- 17, 43,
.~ ®Exhibit No 1. ‘Note that a copy of the complalnt fllEd w1th
“the" State Contractors’ Board was also flled as a complalnt Wlth the

Offlce of the State Englneer

“Exhlblt No 3.

35Transcrlpt pp 17- 18, 42 44, 79—81t.92~94,5105;_Exhibit No.
1, Exhibit No. 2.. : R s



- Ruling

Page 8

counsel‘ sent . Loyd a Notlce of Breach of the Well Drllllng
Proposal.>® . L " _ .

' Brlnkerhoff testlfled that he is famlllar w1th other drllllng
methods be51des the reverse c1rculat10n nethod chosen for this
drllllng pro;ect and that another drllllng method would have been
able to complete the well buth w1th,,add1t10nal costs for

b

- materlals 1?ﬁw“

-3

‘The State’ Englneef flnds that Brlnkerhoff ‘has “been a wellc
drlller licenséd ‘in- the State of" Nevada since 1971.3%% 'The Statej
Englneer further flnds that ‘when Brlnkerhoff flrst began to
encounter dlfflcultles w1th thlS pro;ect ‘it was hisg respons1b111ty'
as the llcensed well drlller to 1mmed1ately stop ‘work and inform

-Loyd that the JOb could not be done under the condltlons found at‘

the site, if he really belleved such condltlons presented a serlous
problem to completlon of the prOJect for the stated prlce in the

',Well Drllllng Proposal The ‘State Englneer flnds that Brinkerhoff

d1d not attempt to renegotlate the contract untll after the

“drllllng and water supply condltlons had been abundantly clear for

at least a month - .The State Engineer further flnds that

'FBrlnkerhoff =B contlnuatlon w1th the same drllllng method whlle he

continually had problems with an adequate water source,callsllnto_

Question‘Brinkerhoff’s‘competence as a well driller and a business

man. - The  State Englneer further finds that at. no. time dld\l—
Brlnkerhoff contact the State Englneer to dlSCUSS the matter or '

request approval to suspend drilling operatlons prlor to abandonlng.
thlS pro;ect R . :

VI.

Exhibit No. 3.
'”TransbripE‘ pp. 108-109.

38Offlclal records of the Offlce of the State Englneer
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As. prov1ded ln " NRS 534ﬂ140(7) euery mellidriller who is the
owner of a well drllllng r1g is- requlred to obtain a ‘license as a
well drlller fronl the State Contractors’ Board NRS 624.301

prov1des-,t grounds‘ for dlSClpllnary _actlon by the State

Contractors’ Board Wthh«lnClude abandonment w1thout legal excusej-

of a pro;ect undertaken by the llcensee, and fallure in a materlal
respect on the part of the llcensee ‘to construct any pro;ect for

the prlce stated 1n the contract S
After the close of the hearlng 1n this matter ‘the State

Englneer was 1nformed by Brlnkerhoff 8 1egal counsel " that

Brinkerhoff had filed a complalnt agalnst Loyd in the 8ixth
Jud1c1al Dlstrlct Court for breach of contract. The State Englneer"
was further '1nformed that .the State - Contractors’ Board “had.
scheduled a hearing regard;ng the complaint filed by Loyd with the
Contractors‘ Board; however, he.was later informed that'the.State

. Contractor’s Board'would not act while the matter was in civil.

litigation The State Englneer finds that genulne 1ssues exist as
to performance or non performance of Brlnkerhoff and Loyd.under the

Well Drilling Proposal however, the State Englneer will not
'address performance under the contract as both the: Contractors'

Board and the Dlstrlct Court approprlately ‘have that' 1ssue
presently before them Therefore the State Englneer w1ll conflne',
his rullng only to violations of 'NRS Chapter 534 and NAC Chapter ~

_ _ VII. o o .
LoYd testified'as to his disagreement'with most of the ways_

,Brlnkerhoff went about drllllng this well. He appearS'to believe

that Brlnkerhoff should not have used a "drag“ bit, but rather

.should have used a roller cone drlll bit, and. that enough water was

available to. support the drllllng opeéeration. He does not . agree
with the level at which Brinkerhoff placed pumps in. the water‘
supply source well ‘and appears to ‘believe that_zt.was Brlnkerhoff =
fault that neither the pumps nor'the source well could produce'a
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quantity of water at the 50- Gﬁ*gallon per'minute flow ratefneeded
to support the drilling. operatlon ** . The State- Engineer. finds that‘
Loyd is not a llcensed well drlller ‘nor was - he recognlzed as an
expert witness .with regard to _well drllllng or .water supply
'equlpment therefore hlS testlmony as to matters such as placement
of pumps or well productlon does not carry much welght

| SREE £ & & SO . :

Loyd testlfled when the flrst 40 foot hole had to be abandoned
_Brlnkerhoff filled it u51ng a backhoe and native materlals wooIt
was undlsputed that when Brlnkerhoff quit and abandoned the second
.80 foot hole that he dumped three bags of wood shav1ngs into the
_hole, took a plece of scrap corrugated culvert and put it over the-

hole and dumped a bucket of dlrt on it and that is the way 1t
.'stands today.* . - R S

 The Nevada regulatlons for water well and related drllllng
prov1de‘that every well_drlller must;tahe reasonable precautions to
prevent pollution-or contamination of'an aquifer 2 If it becomes
fnecessary for the drlller to dlscontlnue the . drllllng operatlon
before completlon of the water well " the drlll hole must be
protected from contamlnatlon and rendered safe.® On abandonment
of a well it. must be plugged and a report must be filed w1th the
‘D1v151on of Water Resources w1th1n 30 days after the well has been
'.plugged.“ The State Englneer flnds that Brlnkerhoff ~did  not.

»" .

-”See generally Loyd’s testlmony, Transcrlpt pp-'11:g7'f~

oL ~“Transcr1pt DD~ 542 55. .The State Englneer notes that Loyd
also testlfled that the 40' hole had collapsed Transcript, p. 14.

1.—”‘

I“Transcrlpt,7ppo;l8; 55. _"-,,‘“

. . QZNAC 534 370: .‘U . 4? N
“INAC 534 370(3)

“NAC 534. 420 s l!iﬂ;pg S
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dlspute the testlmony as’ to. the condltlons 1eft at the drllllng
site upon the removal of- hlS equ1pment ‘and refusal to contlnue the -
job, - and ‘that Brlnkerhoff ‘dia not adequately protect - from:

contamlnatlon render safe;)nor plug the 80 hole in compllance with

" the regulatlons - The' State Englneer further finds as the 40 hole
had collapsed there was not. much? Brlnkerhoff could have done to

plug that hole. \ﬁfﬂ:?\”_iﬂi fi"z_fiﬁ;
K B A - 35

‘I’ e

The State Englneer flnds ‘that the three State Well Drlller s

[P

"Adv1sory Board members at the publlc admlnlstratlve hearlng ‘each

1nd1v1dually submltted recommendatlons' to the State’ Englneer
regardlng thlS matter ' NRS 533, 150(7) ‘provides that' the Statep*
Englneer may avall hlmself of the serv1ces of the "Board" in an

'adv1sory capa01ty ‘ The State Englneer must reject the 1nd1v1dua1
'1recommendatlons for two~reasons (1) the matter was not properly

notlced as an agenda 1tem in Compllance w1th the Open Meetlng Law,

‘and .(2) the recommendatlon must be from the Board as ‘a - whole and“

not 1nd1v1dual recommendatlons from varlous Board members
| : R ' CONCLUSIONS
« I. ‘
The State Englneer has jurlsdlctlon over the partles and of‘

the subject matter of thlS actlon and determlnatlon
. _ L IT. L . o
A'contract is”defined as an agreement betweeh'two'or'more‘
persons which creates an obllgatlon to do or not to do a partlcular.
task _ Its essent1a1 components are competent partles,'subject‘
matter, a legal- cons1derat10n mutuality of. agreement and mutuallty
of obllgatlon 48 The Well Drlller Proposal 51gned by both Loyd and
Brinkerhoff :is a wrltlng to "which Loyd and Brlnkerhoff areﬁ

““NRS Chapter 534 and NAC Chapter 534.

“SBLACK’S LAW DlC’]‘lONARY 291-292 (Sth ed. 1979} .
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signatories ' It covers the subject matter of the drllllng of a 12"
500 foot deep water well, ‘the. stated consideration (the right,
1nterest,' profit - or beneflt accrulng to one  party and - the
forbearance, detrlment loss or responsibility undertaken by the
other party) the drllllng of a 500 foot well by Brinkerhoff and
Loyd’s payment to. Brlnkerhoff of $20 000 dollars, and it reflects
the mutual agreement and obllgatlon between Loyd and Brlnkerhoff

The State Englneer concludes that once Loyd accepted and
51gned Brlnkerhoff s proposal the Well Drlller Proposal became a
contract between the partles for - the drllllng of the well
However, the State Englneer further concludes performance of the
parties under the contract 1s left for resolutlon by the State
Contractor 5 Board or the courts of: c1v11 ]urlsdlctlon

‘The State Englneer further concludes that once Brlnkerhoff
belleved that problems ex1sted whlch prevented ‘him from performlng'
under the contract as negotlated he should have 1mmed1ately stopped
the proyect and renegotlated the contract To continue with-a .
drilling method for over a month after problems with the water
source were S0 apparent raises questions as to Brlnkerhoff s

',competence ‘as-a well drlller ‘and a bu31nessman

. , III. S
‘NRS 534 160(2) prov1des that well drlllers must comply with

'regulatlons adopted by the State Englneer governlng the drllllng of

water wells. NAC 534. 290 (£) provides that the State Englneer may
revoke a well drlller s license if the well drlller falls to comply
w1th any law appllcable to well drlllers

As to the second 80 foot hole, when Brlnkerhoff left the job
he merely dumped three bags of wood shavings into the hole, took a
plece of scrap corrugated culvert, put it over the hole and dumped
a bucket of dirt on- it. There is no evidence in the record to
dlspute the fact that the construction of the subject well is in
v1olatlon of the minimum standards for constructlon set forth in’
NAC 534.360 which requires a well be constructed to ,prevent
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pollutlon or. contamlnatlon of the ground water. :

The State Englneer concludes that Brlnkerhoff v1olated NAC .
534. 370(3) in that corrugated culvert and dirt 1s not a proper way
to protect the well’from pollutlon or contamlnatlon, and violated

© NAC 534, 420 in thatlhe falled to plug the well upon abandonment of

the drllllng operatlon ’ EW‘f' L

There is’ no ev1dence in the record to d1Spute the fact that‘
the constructlon/abandonment of the subject well 1s in v1olat10n of
‘the mlnlmum standards set forth 1n the Nevada Admlnlstratlve Code
Chapter 534 appllcable to well drlllers ‘The State Engineer-

‘concludes it is the respon51b111ty of the " llcensed well driller

under NAC 534.330 to ensure that the dr1111ng of a well compllesJ

w1th the prov1S1ons .of NAC Chapter 534 -and in thlS case. the well

driller falled to comply w1th the cited prov151ons of Chapter 534,
The State Englneer concludes that Brlnkerhoff has not abandoned‘

the well in compllance w1th the appllcable regulatlons, and

further, that the well ‘is defective, and as prov1ded 1n. NRS

- 534.060(4), the State Englneer may, if necessary,.dlrect the,owner7

to repair or seal the well,"
. | ' RULING _ .
_ As prov1ded in NRS 534 160 and NAC 534 290 the well drllllng
llcense of Larry Brlnkerhoff is 'hereby suspended on the groundsg
that he has falled ‘to comply with the statutes and regulations -
governlng the drllllng of water wells 1n Nevada ' The suspens1on
will be llfted if Mr. Brlnkerhoff 1mmed1ately' returns to the
dr1111ng 51te and properly reclaims the area by cau51ng the subject
well to be plugged and filing proof of said plugglng in accordance
w1th the appllcable statutes and regulations. Fallure to complyz_

Cwill result in permanent- revocatlon of Mr. Brinkerhoff’s well-

drllllng 11cense ‘ : )
The issue of performance under the contract is left to the.
Jurlsdlctlon of the State Contractors’ Board or the dlstrlct court;“



;as requlred in NAC 534 420.
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and will not be resolved in thlS 1nstance by the State: Englneer
AS prov1ded under 'NRS '534. 060(4), 1f Mr. Brlnkerhoff falls to

plug the well within 60 days of the date of this rullng,.the owner

of the well, Mr Loyd shall cause the subject well to elther_be
constructed 1n compllance w1th the rules and regulatlons governing
the drllllng of wells in Nevada or properly plugged and abandoned i

RMT/SJT/bk

Pated this' _lIth  day of
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