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RULING
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Appllcatlon 23840 was filed by Earl Burson on Aprll 28 1967,

to approprlate the underground waters of the Pahrump Valley

Arte51an Groundwater Bas1n for 1rr1gat10n and domestlc purposes‘
‘within" the NE% NW%, the . NW. NWV the SWY4 NW%, the SE% NW%, the NE¥-
SWi; the NW% SW%, the SWV SW% the SE% SWi all in Sectlon 12, T 21

. 8., R. 53 E., M.D.B.&M. The p01nt of dlver51on is descrlbed as .

being located w1th1n the NE% SW% of sald Sectlon 12 A permlt wasJ
issued on Appllcatlon 23840 on February 8, 1968, for 2.7 cubic feet‘

' per second (cfs) of water After Proof of Beneflclal Use_of,the
J waters as allowed under the permlt was flled 1n the Offrce of the

State Englneer Ton. July 29, 1975, the State Englneer‘.iésued
Certlflcate 8548 allow1ng for the diversion of - 0.44 cfs of water,

" not to exceed of total duty of 92.4 acre-feet. annually (afa),, or

the 1rr1gat10n of 18. 48 acres w1th1n the S% NE% SW% of sald Sectlon"

12}3‘ On July 29 1975 the State Engineer also 1ssued Certlflcate

8549 allow1ng for the dlver51on of 0.44 cfs of ‘water, not: to exceed
of total duty of 95 0 .acre-feet- annually (afa), for,the.lrrlgat;on

;of 19.00 acres wlth;n.the_N% NEY SWi of sald Section 12.°.

"

F' File No 23840,_official records in the Office of the State .
Englneer ) ' : C - S SRR -

2Exhibit Nos. 6 and 7, public ‘administrative ‘hearing before
the State- Englneer June 5, 1990.  {(Hereinafter Exhibit No.6.)

3Exhlblt Nos. 6;and17.‘,J

o
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II. . . . ,

Documents were submltted to the Offlce of the State Englneer:y
which’ transferred portlons of the ownershlp of Permit 23840 - in the
records of the Offlce of the State Englneer from the orlglnalr
permlttee through several persons to the present ‘owners of record A
On July 1, 1969 the S% NEV SW¥ of: sald Sectlon 12 a 20 acre,

._parcel together w1th an 1rr1gat10n well and a 1.35 cfs portlon offy
the’ water permltted for development under Permlt 23840 was -

conveyed by Mr. Burson to Wllllam F. Alllson and Donna L Alllson'

as ]01nt tenants. ThlS is the 18. 48 acres certlflcated 1rrlgable

on.July 29 1975 under Certlflcate 8548 allow1ng for the d1vers1onf

'of 0. 44 cfs of water, not to exceed of total duty of 92 4 acre -feet

annually (afa), for ‘the 1rrlgatlon of 18. 48 acres’ w1th1n the S% NE%U

..SW% of’ sald Sectlon 2.

On February 10 1977 Earl Burson by qultclalm deed conveyed

'to G Patrlck Kennedy and. Donna Kennedy a 0.212 cfs. portlon not to,

exceed 45 afa, of the water certlflcated. under Permlt 23840
Certlflcate 8549 for 9 acres ‘in the NEY NEV SWA' of sa1d Sectlon_
12L¥, ThlS is the 19 00 acres certlflcated 1rr1gable on July 29,

1975, under Certlflcate 8549 allow1ng for the. dlvers1on of 0.44 cfs*
of water; not to exceed of total duty of 95.0: acre feet annually
(afaf, for. the 1rrlgatlon of 19 00 acres w1th1n the i NEV SW% of

- said Sectlon 12=' On June 9"1980 G Patrlck Kennedy and Donna'

Kennedy conveyed tofJohn E The1n Jr f and Theresa Ann Theln
0.212 cfs, not t exceed 45 ‘afa, a- portlon of the water
certlflcated under‘Permlt 23840 for'the 9 acres, in, the NE% NEY

. SWY of sald Sectlon 12 A

Thet Theln portlon» of theh-water rlghts,‘<45' acre feet;

‘appurtenant to 9 acres more or less in the NEy NE¥% SWV was declared
1forfe1ted 6n December 27 1989 * ' ' '

h

"State Englneer s Rullng No. 3661 dated December 27 '1989,

koff1c1al records 1n the Offlce of the State Englneer
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The Nye County Assessor s Offlce 1nd1cated the owners of
record .of - parcels of land located w1th1n the place- of. use
_%fErnest Stanley Lambolt (APN
4455103) (this" is. the land remalnlng in the name of - Burson at

identified under" ‘the permlt ar

least in the- records of ‘the" Offace of the State Englneer,:the NW4
NEY% SW%) ‘and- W1111am F and Donna Alllson (APN 4455105) ‘(the S3%
NEY SWY) . o ' MR |

. R e
.'/“ N ) ! N

55111;; |
The State hEnglneer-’1n1t1ally\gdescr1bed and - de31gnated ar

‘portlon of . the Pahrump Valley Arte51an Groundwater Basin on Marchx_f

11, 1941. s The State Eng1neer subsequently extended. the boundarles.
of” the des1gnated area of the Pahrump Valley Arte51an Groundwater

ija51n on January 15, _1948 and on January 23 1953

On October. 26, 1987 the State Engineer 1ssued Order .955

'whereln he found ‘that the groundwater levels in the Pahrump Valley

were dec11n1ng and ordered that all appllcatlons “filed -to

‘approprlate water from the Pahrump Valley . Artes1an Groundwater

Bas1n in the east 51de of the basin on the Pahrump and Manse Fans:'
would be denled all appllcatlons for - all uses except small‘

-commerc1al uses ‘on the valley floor would be denled and that all_'
appllcatlons flled to approprlate water for 1rrlgatlon purposes on
- lands in- Pahrump Valley that have had a certlflcated ‘water rlght
. forfeited where the forfelture occurred prlor to January 1, 1988‘

would be con51dered for approval on an 1nd1v1dual ba51s, however,'
such appllcatlons would only be con51dered if they had been flled

W

*Exhibit No. 6.0

‘sState Englneer s Order No.- 176,  dated March 11, 1941,
off1c1al records in the Office of the State Engineer.- SR

‘State Englneer §. Order  No. 193, dated January 15 1948,

official records in the Offlce of the State Englneer

| !State Englneer s Order No. 205 dated January 23, .‘1953,
off1c1al records 1n the Offlce of the State Englneer R
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w1th1n 60 days of the date the water rlght had been declared
forfeited. ?f_KT;{;g*h;ﬁW;fyj;;fgs;ng;‘ . :
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After all partles of 1nterest were duly notlced by certlfled_

mail, - an admlnlstratlvek hearlng was held with regard to the .

forfelture of Permlt 23840 Certlflcates 8548 and 8549 - on June 5,
1990, at Pahrump, Nevada,zbefore representatlves of the Offlce of -
the State Englneer i &y S ' ' '
| o FIN‘DINGS OF FACT

o : I'. : o .
- The State Englneer flnds that in order for a- water rlght:

permlt to rlpen ‘into a water cright certlflcate the’ permlttee must‘

file proof of the appllcatlon of the water to. benef1c1a1 use. w1th1n

. the t1me frame set forth 1n the permlt or in any extens1on of tlme'
‘granted by the State Englneer After a certlflcate 1s 1ssued on

a permlt fallure for - five success1ve years -on the part of the
certlflcate holder to use benef1c1a11y ail, or any part: of ‘the.

~underground water of- the State of Nevada for the purpose for: which

the rlght 1s acqulred or clalmed works a forfelture of -the rlght:

to the use of that water to the extent of the nonuse

1T,
The State Englneer flnds that the permlttee d1d not show at_

‘the- time and. place scheduled for the hearlng en - June 5 -1990
'therefore,. the State Englneer proceeded W.'.Lth the case at thatl
Atlme 2 Testlmony and ev1dence ‘presented at the admlnlstratlve‘

hearlng showed that each year from 1982 through 1988 employees of

'the Offlce of the State Englneer phys1cally v131ted the Pahrump-

9TranSCript} publlc admlnlstratlve hearlng before the State'

Engineerthune‘S 1990 (Herelnafter Transcript, p )

10NRS 533 410
1~1I\'.'RS 534,090.

“Transcript,-pr»24¥25;;§-
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- the hearing.’

ﬁuling‘

Valley Arte51an Groundwater BaS1n and conducted what are known as
ground water pumpageilnventorles Wthh documented the use of water
for 1rrlgat10n purposes as al&owed under Certlflcates 8548 and
8549 .% For the years 1982 through 1987 the pumpage 1nventor1es
indicated no water‘had_been usedjforflrrlgatlon within that portlon
of the certlflcate s place of use 1dent1f1ed as. the NE% SWV of sald-.
Section 12 . No entry was,made for 1988 ' ' -

An employee of the Offlce of the State Englneer testlfled that~

an on- 31te 1nspect10n of the area showed a well as v151ble,"
‘however there were no motors . pumps or any type “of equlpment

attached to it and none had been there in the elght years befored.
14

ground;itself' '51'-“ _-f: A S ~~,_} .
On June 6, 1990 at the request of Mr. Alllson the hearlng on

- the pos51ble forfelture of Permlt 23840, Certlflcates 8548 and” 8549

was reopened ” Mr Alllson testlfled at the hearlng that all ‘the

State Englneer s 1nformat10n was correct and that Mr. Alllson had- -
‘not beneflclally used the water rlght durlng the 1982 through 1987_

time frame. : ‘ _
The State Englneer flnds that from the on- 51te 1nspect10n each
year,,as documented 1n the pumpage 1nventory of -the groundwater.

-“bas1n ~and the testlmony and ev1dence -as” conflrmed by the

permlttee, that no 1rr1gatlon took place w1th1n ‘that portlon of the'
certlflcate s place of use identified as the S¥ NE% SW%, nor w1th1n

. the NW % NE% SW% both 1n Sectlon 12 T. 21 5., R. 53 E. M D B & M.

o

#Exhibit No. 6.
'“Transcrlpt p 25;

r'“Transcrlpt pp 45 48 publlc admlnlstratlve hearlng before
the State Englneer June 6, 1990 : -

_@Transcrlpt, P 47,'

Nor were there any 1nd1catlons of 1rr1gatlon on the f]
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- CONCLUSIONS
: ‘ _f”'ffILE- _ , | . .
The State Englneer has jurlsdlctlon ‘over the partles and of |
the subject matter of ‘this actlon and determlnatlon
, f ' "l IIlf o : o
_ Forfelture must be demonstrated by clear 'and conv1nc1ng‘
~ev1dence ' Clear and conv1n01ng ev1dence 1s that ev1dence Wthh
kfalls somewhere between a preponderance of the ev1dence and thep
hlgher standard Of- beyond a reasonable doubt’*i To - establlsh a
fact by clear and . conv1nC1ng ev1dence a party must persuade theogh
"trler of fact that the prop031t10n is hlghly probable, or must_
-,produce in the m1nd of the fact flnder a f1rm bellef or conv1ct10n
_'that the allegatlons in questlon are true. '"u*a- o :;;“%
' The State Englneer concludes clear and conv1nc1ng ev1dence

show1ng non- use of all the water rlghts as allow under Permlt

23840 Certlflcates 8548 and 8549 for flve success1ve years ig . -

':found '- th testlmony 'and ev1dence regardlng the pumpage_r

1nventor1es,,v151ts to. Pahrump Valley Arte51an Groundwater Bas1n

and testlmony of the water right holder, reSultlng in the."

forfelture of the 92 4(acre feet under Certlflcate 8548 and the
"1rema1n1ng 50 acre feet of water rlghts held under Certlflcate 8549
. Permit 23840 R "f*-.‘; L
I T = RULING ‘ _ | _

& The rlght'to‘benef1C1ally usé 92 4 acre. feet under Permlt
‘23840 .Certlflcate 8548 ;and the rlght to benef1c1ally use theb
\remalnlng 50 acre feet under Permlt 23840, Certlflcate 8549 are

hereby declared forfelted based on the fallure for a perlod of. flve‘

7succe551ve years on the part of the holder of the rlght to

L7
__\~z>

' ”NRS Chapters 533 and 534

o [ »,

ey Cllfford S Flshman Jones on Evldence Sectlon 3 10 at 238‘
(7th BEd. 1992)

v -

| ?lg..at 239,-';;
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beneficially use the water for the purposes for which the subject
water right was acquired ‘No water right remalnSrln _existence
under either Certlflcate 8548 or: 8549 ‘ £§§u§ - S
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Dated this'. _gth  day of DRI
uly L, 1996. L b



