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IN THE MATTER 0);' eFORFEITqREOF., WATER ", )' 
RIGHTS UNDER PERMIT 23840" CERTIFICATES ) 
8548 AND 8549, APPROPRIATED ·'FROM·IAN ",d 
UNDERGROUND SOURCK, PAHRUMP VALLEY.) 
ARTESIAN GROUNDWATER.BASIN,(162)i cNYE 'j' 

, COUNTY, NEVADA. "i', C'I'c' ;'"')~''' ) 

RULING 

Application 23840 was fLled by, Earl Burson on April 28, 1967, 

to ,'appropriate the underground waters of the Pahrump, Valley 

Artesian Groundwater Basin for irrigation ,and domestic ,purposes 
'. . '; . 

: within the NE~NW~; the NW~ NW~; the SW~ NW~; the SE~,Im~;theNE~ 

SW'i(;the NW~ SW~; the SW~ SW~;the SE~ SW~ all in Section 12, ,T.21 

S., R.53 E. ,M.D.B.&M. The point of diversion is described 'as 
" " 

being located within the NE~ SW~ of said Section' 12. ,A permit was, 

issued on Application 23840 'on February.8, 1968 , 'fOr 2. 7 cubic feet 

per second (efs) of water ." After Proof of Benefic;ial 'Use of, the 

waters as allowed under the permit was filed in the Offi:ce of the 

State, Engineer, on" July '29, 1975, the State' Engineer, issued 

Certificate 8548 allowing, for the diversion of O. 44'cfs' of water, 

not to exceed of total duty of 92,4 acre~feet, anriualiy (afa) , for 

'the 

12.2 

irrigation of 18.48 acres, within the S~ NE~Sw~ofs'aid Section 

On July 29" 1975, the State Engineer also issued Certificate 

8549 allowing for the diversion of 0.44 cfs of ' water, not to, exceed 

of total duty of 95 . o acre-feet, annually (~fa), for their:tigation 

;of19.00 acres within the ~'NE~ SW~ of said Section 12.3 

, File No: 23840 , official records' in the Otficeof the State 
'Engineer. , 

2Exhibit Nos. 6 and 7, public administrative, hearing before 
the State Engineer, June 5, 1990.' (Hereinafter E~hibit NO.6.) 

3Exhibi t Nos. ,:,6 'and' 7. ' 
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II. 
Documents' were' ,submitted to the Office of the State Engineer 

which' transferred portions of 'the ownership, of Permit 238'40, in the 

records of the Office, of tlj.e, State ErigiIleer, ,from the, original 

permittee through several persons to the presentownersof'record:', . '; '.' . , 

On July 1,196!'i, theS~ NE'A SW'A of said Section 12 "a' 20' acre, 

parcel, together with an irrigation well apd a 1.'35 cfs port~onof 

the water, 'permitted for development, under Permit 23840" was, 

conveyed' by Mr, Burson t~ William F:' Allison' and D,onnaL. ' Aliiso~ 
, . . . ' 

as joint' tenants. i ,This' is, the 18.48 acres certificated irrigable 

on,July 29,1975; under Certificate 8548 allowing for the diversior: 

.efO. 44 cfsof water; n6t to ,exceed of total duty of 92:4 atre~ feet 

annually: (afa) , for the irrigation of 18.48 acres within the S~ NE'A' 
, ' 

SW'A of 'said Section 12 . ' 

On February J,O, 1977, Earl ,Burson by qUitclaim deed conveyed 

to G. pat~ick Kennedy and Donna'Kennedy a 0.212cfs portion;, not to, 

exceed. 45 etfa, of the water~ertificated unde:r;:pe~it ,23840, 

Certificate, 8549, for 9 acres, in the NE'A'NE'A SWW ot' said SectIon 

12.' "This is the,:19 .,,00: acres .. cer>tificated ir~igableon' July 29, 
, • . ' '\_ J _ -;: - ':",. _""J,': ~_ ; .~ - . " J,:-: 0, ,- ",' _. " "', , ". 

1975, under Certifidate'"8549'al:lowirigfor the diversion Of, 0..44 cfs' 

of water, not to ex:ceed ,of,:total duty of 95.0 acre-'feet ann~ally 
• ' __ ,' . ~ -~,,' ;c - - / ' '.' " . 

(afa) , ' for "the' :i'2rigation 'of"'19. 00 ,acres within the N~ NE'A$W'A ,of' 

said Sect,ion 1'2 .. ", On Ju,ne ',,9 {," 1986';, 'G.' Patrick Kennedy and' Donna 

Kennedy conveyed to,; q'o);ln,E.." Thein, Jr., arid Theresa, AnrtThein, 
. " (-, :- '~.-- :-.; y.' .... '.: :... . " 

0.212 cfs,' not >to', exceed' 45 afa, a c portion' of the water 

certificatEd 'un~~r-,'perffiit"2j840,t;or the 9 acres, in. the NE'A NE'A 
" J.!,.'_,' .,: I: ' .. ,_', .. ' ~.'. -

SW'A of . said ,'Section '12 :,' 

The Theinporti'on, of . the, water 
-. - " . rights', 45 acre-feet, 

appurteriantto 9' acres more .or: less in the NE'A NE'A SW'A was declared 

. forfeited on December' .. 27 ,: ,1!'J89 , • 

'State Engineer's Ruling No. 3661, dated December 27, 1989, 
official records in the Office of the State Engineer. 
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The Nye County Assessor's Office' indicated the owners of 

record, of ' pa:r:c~lS' qf,lanci,' tqc~ted within the' pl:ace of use 

identified' undertne peririita,r~t;;Ernest Stanley Lambolt : (APN 

4455103) ,(this' is, the ',land·remaining in the name of ,Burson, at 
i >"., '" ;. i , ~ • , f-' . . . 

least in the reCO~dsl'~fthe'Off,ice;. of the State Engineer, ,the NWU 
, " .,' . " ," -' - . -, . 

NEU SWU) ,and:"hlliam iF. and Do~naiAJ!lison (APN 4455105) (the S~ 
".' - ~ '.- " . \", " - -

NEU SWU) .5 " ,c" ;i'" ' 

~,'») ,; \,' 
, ' . III. ',' 

The State \.E;rtg,ineer ;fnitiallYi"described and' designated a 

portion of \h~pahr~rit~valrey ArtesicinGroundwater Basin o~ March 
. j , • :::-.' . -. '- - . " . 

11, 1941. 'The Stat'e Engineer subsequently extended the boundaries, 
. ' '"' ' .• " ,f ~ ~"',:, - - : - . 

ofth~designated i'!-~eaQfthepahrump Vapey Artesian Groundwater 

Ba~in on January, 15".;r948·,~ and on January 23, 1953.·.· 
-' -', (, " (, ~-' -,.' <-, \" ' • • . '- ' 

On October, 26, ,,1987; the State Engl.neer l.ssued Order .955 

'wherein he found' that the"groundwater levels in the pahrump Valley 

were 'declining and ordered that all applications filed 'to 

'appropr:iate waterf:r:om the Pahrump Valley Artesian Groundwater 

Basin in the east sicie of the basin on the Pahrump and Manse Fans 

would be denied; all applications for all uses" ,excE;'pt ,small 

commercial'uses on the valley floor would be denied; and'that all 

applications' filed to appropriate water for irrigation purposes on 

lands in' Pahrump Valley that have had a certificated water 'right 
,.- " 

forfeited where the,forfe'iture occurred prior .to January 1, 1988, 

would be cbnsidered for, approval on an indi.vidual basis,; however, 

such applications ~ould only be considered if they had been filed 

SExhibi t No.6 .. 

"State. Engineer's' Order No. 176, dated March 11, 1941, 
'officialrecords in ,the' Office of the State Engineer . 

7State Engineer'S' Order No. 
official records in the, Office of 

'State Engineer' sOrder No. 
official records in the Office of 

193, dated, January 15, 
the State Engineer. 

205, dated January 23, 
theSti'!-te Engineer. 

1948, 

1953, 
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within 60;days' Of'thELaite,'Jhe water" right had beendecla:red 

forfeite\i, •. ,- '," '-l 

~r '" "'.I",~ , 

":Iv; 
'I." ,i. ',' 

After all parties of interest' were duly noticed by ce'rtified 
.' ,;;.'. _ ;,' '.' "','1 ,:,r ':, ... _;' ::\;, ;.r ,j' ' , 

mail, an administratiy'e' hearing"was held ,with regard to, the 
-, . . ' 

forfeiture of Permit 23840 ;::Certificates, 8.548 and 8549, on ,Jul1e 5" 
, , .. , -

1990, ,at Pahrump, Nevada; Bef6re representativE;!s of the Office of . . ,,~. _.;. ~' -- " 

the State 'Engineer. ~," , 

FINDINGS OF FACT 

I; 

The' State, Engineer finds that ,in order for a water right 

'permit to ripen into awat~r right certificatethe"permitt~e ,must' 
., . . . ~ . 

file proof of' the application of the water to beneficial' use .within 

the time frame set, f~rth il1, the permit or, in any' extension of time 

granted by the State Engineer ."0 After a certificate is, issued on 

a permit, failure for 'five' successive years on the part 'of the 

certificate holder' teo use, beneficially all, or any part' of, the," 

, underground water ~'f' the State :of Nevada for the pU,rpo~e for:which 

theiight is acquired or claimed, works a 

,to the use of that water to theexterit of 

II. 

forfeiture of ,the right' . . . . 
the nohu,se. 11 

The State Engfneer finds that the permittee did not "show at 

the, time and piacesC;heduied for the hearing ,on ,june "5,', 1990; 

therefore, the. State Engineer'proceeded with the case attha..t 

, time. '~Test'imony and e~ide'ncepresentedat the, ,administrative 

hea:rirtg showed'that each year from 1982 through 1988 employees of . , . ' . '. - -
the Office of the ,State En~ineer physically visi,ted ,the 'Pahrump 

'Transcript',. public administrative hearing before, the State 
Engineer, 'June 5 i 1990,. (Hereinafter Transcript, p., _.) 

lONRS 533.410. 

"NRS 534,.090 . 

"Transcript"pp. ',24-25: 
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Valley 

ground 

Artesfan' Groundwater'Basin and conducted what are 
'f,'- ';., , ;', .,'. ~:-' .'" >.:;>., ": \t-. '. "'\ ,-. 

wate:r: pumpage:::inve~toti:es' which documented the use 

known as 

of water 

for irrigation;,"putgoses',,:as'" a:l'loyfed,~nder Certificates 8548 and 
, , " .', l) <",:i ,.\I r :~,. • _. \ ( ., : I:, ". -"~ -," . '. , . 

8549 .'3 For':theyearS'.l982t~rotigh, '1987 the pumpage inventories 

indicated no water,~adbeenusedf8~',irrigation wi:thin that portion '" ".~--> '",/. -(;-, , ,;','>1 1 ;,):,1,:-,:.,.'", ' ", 

of the certificate's place of: use!" identified' as, the NE?< SW?< of, said 

SectiOn 12. ,No ent.rYI'I~~,madef~r 1988., " ' ' " 
. ,('- ::-'-'.,~,' ,,- <. i .. 

An employee of the.qf~}'ce of:, the State Engineer testi.fied. that 

an on-site inspection of the area showed a well as visible; 

however, there were no motors, pumps or any type of equipment 

attach'ed' to it 'p.nd norie had, been there in the, eight years ,before 

the heari~g. ,. 

ground itself. . -', 

Nor were there any indications of irrigation 'on the 
" 

", 

On June 6, 1990" ~t the'request of Mr. Allison; the hearing on 

the possible forfeiture of per1llit i3840, Certificat~s 8548 and '8549 , . ,', 

was rE!0penecj. 15 Mr. Allison testified at the hearing that all the 

State: Engineer's inforniation was correct and that Mr .:Allison, had, 

not beneficially used the water right during the 1982 thro1,lgh 1987 

time frame . '., ' " ' , ' 

The State Engineer finds that from theon-site inspection each 

year, as documented in the pump age inventory of' the groundwater . . . . 
basin, ,and the testimony and evidence, ,as confirmed by' the 

.' ." 

permittee, that no irr~gationtook place within that portion of the 

certificate's place of use identified as the S7!i NE?<SW?<, nor within 

the NW?< NE?< SW?< both, in Section 12, T: 21 S.,R. 53E., M,.D.B.& M. 

the 

, ' 

"Exhibit No.6. 

l4Transcript, p, .. 25. 

15Transcript, pp .. 4S-48, public administrative, hearing 'before 
State Engineer, June 6, 1990. 

,'·Transcript,p~ 47.' 
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.. CONCLUSIONS 

.L 

The State Engineer has 'jurisdiction ~ver the parties and of 

the subject matt~rof this actio~ and determination. l7 

II., .' .. 

Forfeiture must 

evidence. Clear and 

be': demonstrated by clear' and' convinc~ng' 

cqnvincing evidence is that evid~nce which 

falls somewhere between:: a pr,e!j;lOnderance. of ,the evidence' and the 

,higher. standard of ):)eybnd a reasonable doubt. 18 To ,establish a 

fact by clear and convincing evidence a party must ,.persuadethe 

trier of ,fact that .the Jirbposition is highly,prob~ble, . or :must 

.produc~intheniind of the f~ct finder a f;i.rmbelief or conviction 

. that the allegations' in quefO;ticm are true. 19 " 

The State Engineer' coricludesclear ~~dconvincing : evidence 

shQwi:ng non-,use of all the water xights ,as' allow under Permit 

23840, certificates8548~~d 854'9, for five successive yea;r-s is 

. found 'in thetestimoriy . and . evidence regarding 'the pump age 

inventories, . visits to ,Pahrump Valley Artesian 'Groundwater B'?sirt, 

and testimony of the' 'water right holder ... ;esuiting . in the 

forf~itureof t,he,;9.2 -;4"acre;feet, under Certificate 8548 and the 
- ~' ' J ' -, ," ,-. i·"· _. < ' 

remaining 50 acre'fee,t afwater rights'held under Certificate 8549, 

Permi't.23840·. f "':, 
~' ,~- >\<~~' 

c;oRULING 

The right\;~:t'orbEme(tciaily us~92.4 acre feet under' Permit 

23840! Certificate ?54~\~an:g ;;the right, to beneficiallY'.usethe 
, ", -' . ,./' ~'-, -,'''.> .'. ',:;'-.~ .", , : ',' " . 
remaining 50 acre :feet .under Permit 23840, Certificate' 8549 are 

hereby declaF~d f~tfei't'edb~s~d()nthe "failure fpra pe~iod,of .fi ve 

successiyeiea'~~:~';rt' 'the' :part';f ,the: holder of, 'the right to 
.~-,':i ->' 

" j ."",' 

.~----:----..,,-:-""''''--',-,'{ " 
, .' . 

"NRS Chapters' 533 ,ii,~d534. 
<, _. c' •• I " ," 

'': I> <:, ".' ~ ~ 
. ,J .," !,' 181 Clifford S. Fl:;;hman .• ,Jones on Evidence Section 3: 10, at 238 

(7th Ed. 1992)., 

'~Id.at 239. 
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beneficially use the water for the purposes for which the subject 

water right was 'acquired. No' water right 

under either ,Certl.fi.cat"e ,8548 or ,: 8549. 

\ "," 

RMT/SJT/bk 

Dated this day of 

__ ---,-.:.;Ju"-'1"'-y ___ ~..19 9 6 .' t. 
\'. 

'J-' 

existence 

itted, 


