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IN THE MATTER OF THE DETERMINATION OF) 

, ' - I " , • • ._ ,." " 

FORFEITURE AND/OR ABANDONMENT OF ) 
WATER RiGHTS'UNDER PERMIT i1838~ CER-) 
TIFICATE 6732 AND PERMIT 21840, CER- ) 
TIFICATE 6735 'TO APPROPRIATE THE ) 
WATERS OF AN UNDERGROIJND"sobifcE J IN- _. ) 
DIAMOND VALLEY. EUREKA COUNTY. NEVADA) 

GENERAL 

I 

RUI:.ING 

, , 
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Application 21838 .... as 'filed" on February 24, "1964 by Mai D. 'Allen 
for permission t~ change the point of diversion of water heretofore 
appropriated under Permit 18993. The proposed place of use was the Wl/2 
Section 16, T.21N., R.53E., M.D.B:&M. A permit was issued under Appli­
cation 21838 on June 10, 1964 for 5.4 c.f.s. of water for irrigation and 
domestic purposes. Certi.'f::t.cate 6732 was issued undE!.r-·said ~ermit 'bn' 
September 5, 1968· for 160! acres in the mU/4 of said' Sectiori 16. 17\" 

. .' ,,',', 

II 

Application 21840 was filed by Mary A. Allen on February 24, 1964 
for permission to change the point of diversion of water heretofore 
appropriated 'under' Permit 18996. Th proposed place' of use was i:he"Wl/2 
S;ection'21~ T.2IN· •• ·R.53E .• M.D.B.M1. A'pennit was iss~edd~nder Appli'':' 
cation 21840 on August 10~ '1964 fo~ 5.4 c.f.s. of water for irrigation 
and domestic purposes. Certificate 6735 was issued under said permit on 
September 6, 1968 for 160 acres in the SW1/4 of said Section 21. 1/ 

FINDINGS , .. 
t ' 

I 
, , ' 

Par'tie"s of inter'e'st were' g'iven notice by letter' oe Jan'tiary' lit.," 1978 
tho?~' ~. hearing in' tJ:te' matte~ of determin!4tioh of forfeiturlit ~md/or)\aban­
donment of the sUDjeci:1 rights was s'cheduled 'for FehH,iary 16'":aIid 171;r19'78 
in the 'Eureka Coun'ty t:~urt Hou'se, Eureka, Nevada: 1:./" Exteri:!:dve eVidence 
testimony and arguments were presented at the hearing. 4/ 

.. II 

Mr. Ralph Gamboa, Water Commissioner for the State Engineer's of­
fice testified that he had knowledge and familiarity with the NWl/4 of 

. I t Section 16, T.2lN .• R.53E., M.D.B.&M. and the SWI 4 of Section 21. 
T.21N., R.S3E., M.D.B.&M. dating back to 1973. With regard to the well 
under Permit 21838 located in the NWl/4 of said Section 16. Mr. Gamboa 
testified that during the period 1973 through 1977 no crops had been 
irrigated on the NWl/4 of tJ:tis section. He stated that in 1975 ,there 
was an' attempt made i:b- harvest a" crop but 'i:ha't~'the' crop had 'not been 
irrigated. '·Mr. Gamboa identified arid' int'erp're'ted an aerial photograph 
covering the NWl/4 of said Section 16. Said photo was dated September. 
1973. 2/ His testimony was that'the photograph showed no crop on the 
160 acres in the NW1/4 of this section. With regards to the well located 



• 

• 

• 

-2-

in the SWl!4 of Section 21 under Permit 21840, Mr. Gamboa testified that 
during the period 1973 through 1977 the well was equipped with a Lane and 
Bowler pump but there was no motor attached. During that period there was 
never any crop produced on the property. Mr. Gamboa again identified and 
interpreted an aerial photograph covering the SWl/4 of said Section 21. 
His testimony was that the photograph showed no crop on the 160 acres in 
the SWl/4 of Section 21, T.21N., R.53E., M.D.B.&M. ~I 

III 

Mr. Wayne Testolin, Water Commissioner for the State Engineer's of­
fice testified in concurrence with Mr. Gamboa regarding the use of water 
on the NWl/4 Section 16, T.21N., R.53E., M.D.B.&M. and -the SWl/4 Section 
21, T.21N., R.53E., M.D.B.&M. for the period 1973 through 1977 and in 
interpretation of the aerial photograph of the area in question. II 

IV 

There was no evidence, information or testimony submitted that would 
confirm that water was applied to the NWl/4 of Section 16, or the sWl/4 
of Section 21, T.21N., R.53E., M.D.B.&M. for irrigation of crops during 
the period 1973 through 1977. ~I 

v 

There was a determination and ruling of forfeiture of certificated 
water rights to appropriate underground water in Diamond Valley, Eureka 
County, Nevada as of December 3. 1975.-11 

VI 

Order No. 541 was issued by the State Engineer on December 22. 1975 
entitled "Notice of Curtailment of Water Appropriation within the 
Diamond Valley Ground Water Basin". This order included a paragraph 
indicating that "all applications filed to appropriate water for irri­
gation purposes on lands in Diamond Valley that had a previous water 
right lost through forfeiture will be considered for approval on an 
individual basis and on their own merits". 101 Notice of this order was 
published in the Eureka Sentinal on the following dates: December 27, 
1975, January 3, 10. 17 and 24, 1976. 111 

CONCLUSIONS 

I 

The State Engineer has jurisdiction of the parties in the subject 
matter of this action. 121 

II 

The source of water under Permit 21838, Certificate 6732 and 
Permit 28140. Certificate 6735 is underground water. 

III 

NRS 534.090 provides as follows: 
~ ,~ 

~~ 



.. ,. 
·1 

" ,I , 

" , ., 
" . 

• 

, 
,I ., 
.. 

- .. It:' _::r' •• ".: 

' .. -3-
; 

(.".'''' .~. f'~' ., 
,\ 

"1. Failure for 5 successive years on the part of the hol~et: of any 
right, whether it be an adjudica'ted right, an unadjudic.!ited- right-;' or 
permitted right, and further whether such right be initiated after or 
before March 25, 1939, to use beneficially all .or 'any part of the under­
ground water for the purpose for which such- righ"t 'shall be acquired or , 
cl,aimed, shall work a forfeiture of both undetermined rights and deter­
mined rights of the 'right to the use of such water) to the extent of such 
nonuse. Upon the forfeiture of a right to the use of ground,water, such 
water shall revert to ,the public and shall be available for further 
appropriation, subject to existing rights. If, upon notice by regis­
tered or certified mail to the person of record whose right has been 
declared forfeited, such person fails to appeal such ruling in the 
manner provided for in NRS 533.450, and within the time provided for 
therein, the forfeiture becomes final. 

2. A right to use underground water whether it be vested or otherwise 
may be lost by abandonment. If the ,state engineer, in investigating a 
ground water source, upon which tli~re has been' a prior right, for the 
purpose of acting upon an applicaition to/'appropriate water from the same 
source, is of the belief from his~\ixamination that an abandonment has 
taken place, he shall so state in.:'his ruling approving the application. 
If, upon notice by registered or ~~rti.fied· mail tp the person of record 
who had the prior right, such person fails to appeal such ruling in the 
manner provided for in NRS 533.450~· and within the: time provided for 
therein, the alleged abandonment 'decl-aration as set forth by the state 
engineer becomes final." 13/ ':' 

The water rights under 
21840, Certificate 6735 are 
as described in NRS 534,090 
of that statute. 

IV 

Permit 2li338 , Certificate 6732 and Permit 
"perrni.tte~. r,tghts" and, "determined rights" 
and are' ,thereJo-re subj'ect to the provisions ., 

V 

The 1967 State Legislature am~.nded NRS 53.4.090'. to prov'ide that 
forfeiture would apply to both undeterm~ned' and,:' determined rights. 141 

-" '. ,,--,~,,' '-, /. "Ji'" • " -

NRS 534.090 clearly sets forth and provides that forfeiture 
apply whether such rights be initiated after or be'tore Mar'ch 25, 

shall 
1939. 

VII 

The Nevada State Legislature was fulry ~~"tirre 'of the issue regarding 
forfeiture of underground rights a's provided -"in-<-' NRS '534.090. Represen­
tatives of persons inter~st:~d in t~he Diamond Villley :aJ;"ea and holders of 
rights to appropriate water 'for irr,igation .. purposes ·i11 that area gave 
testimony before legislative committees ~ega~ding a possible amendment 
to NRS 534.090. No amendments to tha.t' were adoped by the.1977 . . 
Legisla,tl!re. 
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final until expiration 
right forfeited,as pro-
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IX 

Evidence, information and data available clearly and conclusively 
establish that for a period of in excess of 5 successive years water 
has not been beneficially used for the purpose for" which water rights 
were acquired under Permit 21838, Certificate 6732 and Permit 21840. 
Certificate 6735 on the NWl/4 Section 16 and the SWl/4 Section 21, T.21N·., 
R.53E., M.D.B.&M. 

RULING 

It is hereby ruled and declared that the rights to appropriate 
water under Permit 21838, Certificate 6732 appurtenant to the NWl/4 
Section 16, T.21N., R.53E., M.D.B.&M. and the rights to appropriate 
water under Permit 21~40; Certificate 6735 appurtenant to the SWl/4 
Section 21, T.21N., R.53E., M.D.B.&M. have been forfeited because of , 
failure for in excess of 5 success~ve years on the part of the holder 
of the rights to use beneficially the underground ,water for purposes 
for which said rights ~,ere acqu~.~~", "'I-i 

, ._. 

~~espec tfull:i.'-"submit ted, 

.. ' .. "0- _" 

'.~i?~;o 
Roland D. Westergard 

·.$~'S{t~·t~· E.ngit~~r, 

RDW/BLR/b1 
.' 

Dated this~· __ -=2~9~th=-________ __ '.' 

d f SEPTEMBER 1978 ay 0 _________________ , • 
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FOOTNOTES 

1. State Exhibit No. 42, in the Transcript of the Public Hearing 
in the Matter oJ the Consideration for Forfeiture and/or 
Abandonment Pursuant to NRS 534.090 of Various Water Rights 
in Diamond Valley, Eureka County, Nevada, February 16. 1978. 
(Hereinafter referred to as February 1,6,. 1978 Transcript.) 

2. State Exhibit No. 45, February 16, 1978 Transcript. 

3. State Exhibit No.1, February 16, 19?8 Transcript. 

4. February 16, 1978 Transer·ipt.. 

S. State Exhibit No. 47. Febtua'rY/_ !l.6, 1978 Transcript. 

6. 

8. 

" 

February 16, 1978 Transcrip.t, Pages 103 through 109, 
and State Exhibit No. 49. . 

· ).. 

February 16, 1978 Transcripr:."Pages 109 thro~gh 113. 
" . Y''''''. 

February 16, 1978 Transcrie.~~ 

· .. ~ 
Public Records in the Off-.t9,e)t,pf the State Engineer. 

10. State Exhibit No.3, Februaty':-l{t, 1978 Transcript. 
· ... f; , "". "/' ",.' , 

11. Public Records within the ··qf!-?iice .of the State Engineer. 
-'::" 

• 
12. NRS 534.090 

B. NRS 534.090 

l~. Statutes .of Nevada, 1967 Regular Sessi.on, V.olume II, Page 1053. 

15. NRS 534.090 
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